Google 


This  is  a  digital  copy  of  a  book  that  was  preserved  for  generations  on  library  shelves  before  it  was  carefully  scanned  by  Google  as  part  of  a  project 

to  make  the  world's  books  discoverable  online. 

It  has  survived  long  enough  for  the  copyright  to  expire  and  the  book  to  enter  the  public  domain.  A  public  domain  book  is  one  that  was  never  subject 

to  copyright  or  whose  legal  copyright  term  has  expired.  Whether  a  book  is  in  the  public  domain  may  vary  country  to  country.  Public  domain  books 

are  our  gateways  to  the  past,  representing  a  wealth  of  history,  culture  and  knowledge  that's  often  difficult  to  discover. 

Marks,  notations  and  other  maiginalia  present  in  the  original  volume  will  appear  in  this  file  -  a  reminder  of  this  book's  long  journey  from  the 

publisher  to  a  library  and  finally  to  you. 

Usage  guidelines 

Google  is  proud  to  partner  with  libraries  to  digitize  public  domain  materials  and  make  them  widely  accessible.  Public  domain  books  belong  to  the 
public  and  we  are  merely  their  custodians.  Nevertheless,  this  work  is  expensive,  so  in  order  to  keep  providing  tliis  resource,  we  liave  taken  steps  to 
prevent  abuse  by  commercial  parties,  including  placing  technical  restrictions  on  automated  querying. 
We  also  ask  that  you: 

+  Make  non-commercial  use  of  the  files  We  designed  Google  Book  Search  for  use  by  individuals,  and  we  request  that  you  use  these  files  for 
personal,  non-commercial  purposes. 

+  Refrain  fivm  automated  querying  Do  not  send  automated  queries  of  any  sort  to  Google's  system:  If  you  are  conducting  research  on  machine 
translation,  optical  character  recognition  or  other  areas  where  access  to  a  large  amount  of  text  is  helpful,  please  contact  us.  We  encourage  the 
use  of  public  domain  materials  for  these  purposes  and  may  be  able  to  help. 

+  Maintain  attributionTht  GoogXt  "watermark"  you  see  on  each  file  is  essential  for  in  forming  people  about  this  project  and  helping  them  find 
additional  materials  through  Google  Book  Search.  Please  do  not  remove  it. 

+  Keep  it  legal  Whatever  your  use,  remember  that  you  are  responsible  for  ensuring  that  what  you  are  doing  is  legal.  Do  not  assume  that  just 
because  we  believe  a  book  is  in  the  public  domain  for  users  in  the  United  States,  that  the  work  is  also  in  the  public  domain  for  users  in  other 
countries.  Whether  a  book  is  still  in  copyright  varies  from  country  to  country,  and  we  can't  offer  guidance  on  whether  any  specific  use  of 
any  specific  book  is  allowed.  Please  do  not  assume  that  a  book's  appearance  in  Google  Book  Search  means  it  can  be  used  in  any  manner 
anywhere  in  the  world.  Copyright  infringement  liabili^  can  be  quite  severe. 

About  Google  Book  Search 

Google's  mission  is  to  organize  the  world's  information  and  to  make  it  universally  accessible  and  useful.   Google  Book  Search  helps  readers 
discover  the  world's  books  while  helping  authors  and  publishers  reach  new  audiences.  You  can  search  through  the  full  text  of  this  book  on  the  web 

at|http: //books  .google  .com/I 


Author  and  Title 


Utah  (Ter).  Laws, statutes,  etc. 
Laws  of  the  territory  of  Utah. 


THIS  BOOK  DOES  NOT  CIDCULATb 
OUTIIOE  T>lEBOIlIoi»W*™ 


Utah  (Ter).  Laws,  statutes,  etc. 
Laws  of  the  territory  of  Utah. 


KFU 

25 
A222 


vol 
188U 


/ 


LAWS 


OP  THE 


TERRITORY  OF  UTAH 


PASSED  AT  THE 


TWENTY-SIXTH  mm\  OF  THE  LEGISLATIVE  /SSEMBLY, 


HELD  AT 


Thg  City  of  Salt  Lake,  ths  Capital  of  said  Territnry, 
CaminBiiGiiig  January  14;  A.  LI.  1BB4;  and 
Ending  March  12^  A.  D.  1884. 


PUBLISHED  BY  AUTHORITY. 


a^^imm^m^^ 


SALT  LAKE  CITY; 
THE  TRTBrNE  PRINTING  AND  PUBLISHING  COMPANY, 

1884. 


CERTIFICATE  OF  i^UTHENTlCATION. 


TERRITORY  OF  UTAH, 

Secretary's  Office. 

I,  Arthur  L.  Thomas,  Secretary  of  the  Territory  of  Utah, 
do  hereby  certify  that  the  printed  laws  and  joint  resolutions  con- 
tained in  this  volume  are  true,  correct,  and  full  copies  of  all  the 
enrolled  laws  and  joint  resolutions  that  were  passed  at  the  Twenty- 
sixth  regular  session  of  the  Legislative  Assembly  of  said  Territory, 
beguu  and  held  at  the  city  of  Salt  Lake,  the  capital  of  said  Terri- 
tory, on  the  14th  day  of  January,  A.  D.  1884,  and  ending  on  the 
12th  day  of  March,  A.  D.  1884,  with  the  exceptions  of  corrections 
in  orthography  and' punctuation,  and  omissions  inserted  in  brackets. 
In    Tedimany    Whereof,  T  have  hereunto  set  my  hand,  and 
affixed  the  great  seal  of  said  Territory.     Done  at  the  city 
[i..  sj     of  Salt  Tjake,  the  capital  of  said  Territory  of  Utah,  this 
31st  clay  of  May,  A.  D.  1884. 

ARTHUR  L.  THOMAS, 

Seerefury  of  Utah  Territory. 


FEDERAL  OFFICERS  OF  THE  TERRITORY. 


GOVERNOR : 

ELI  H.  MURRAY. 

SECRETARY : 

ARTHUR  L.  THOMAS. 

JUDGES  OF  THE  SUPREME  COURT: 

Chief  Justice: 
JOHN  A.  HUNTER,        -        -        .        .    Third  Diotrict 

AsaociaU  JvMicea: 
PHILIP  H.  EMERSON,        -        -        -        First  District 
STEPHEN  P.  TVVISS,       -        -        .'         Second  DiSTUitrr 

UNITED   STATES    MARSHAL: 

E.  A.  IRELAND. 

UNITED  STATES   ATTORNEY: 

WILLIAM  H.  DICKSON. 

SURVEYOR  UENKBAI.: 

FREDERICK  A.  SALOMON. 

RECEIVER  OP   PUBLIC  MONEYS: 

MOSES  it.  BANE. 

REGISTER   OP   LAND  OFFICE: 

H  UMPHREYS  McMASTER. 

UNITED   STAIFX   (X)LLECTOR: 

O.  J.  HOLLISTER. 


TJIBLE  OF  CONTENTS. 


Page. 
CHAPTER  I. 

Of  Toy  Pistols 1 

CHAPTER  II. 
Of  I-aws  of  1880 1 

CHAPTER  HI. 
Of  Change  of  Name 2 

CHAPTER  IV. 
Of  Compiled  Laws 2 

CHAPTER  V. 
Of  1-iiws  of  1882 3 

CHAPTER  VI. 
Of  Fish  and  Game 3 

CHAPTER  VII. 
Incorporating  Park  City 6 

CHAPTER  VIII. 
0(  Laws  of  1882 14 

CHAPTER  IX. 
Amending  Charter  of  Ephraim  City 15 

CHAPTER  X. 
Extending  the  Powers  of  Incorporated  Cities 15 

CHAPTER  XI. 
Of  Laws  of  1882 16 

CHAPTER  XII. 
Amending  Charter  of  Kaysville  City 17 

CHAPTER  XIII. 
A  mending  Charter  of  Richmond  City 17 

CHAPTER  XIV. 
Compiled  Laws  of  Utah 19 

CHAPTER  XV. 
Recording  the  Pedigree  of  Stock 20 


VI.  TABLE  OF  CX)>'TE>^TS. 

CHAPTER  XVI. 
Of  Limited  Partnership 21 

CHAPTER  XVH. 
Of  Payment  of  Jurors        * 25 

CHAPTER  XVIH. 
For  the  Protection  of  Keeiiers  of  Inns.  etc. 26 

CHAPTER  XIX. 
Amending  Charter  of  Richmond  City 27 

CHAPTER  XX. 
Of  Diseased  Animals 28 

CHAPTER  XXI. 
Of  Mortgages  of  Personal  Property 28 

CHAPTER  XXII. 
Of  Telephone  Companies •    •    •      ^1 

CHAPTER  XXIIL 
Amending  Charter  of  Wellsville  City 34 

CHAPTER  XXIvl 
Of  Fugitives  from  Justice 35 

CHAPTER  XXV. 
Authorizing  County  Courts  to  Grant  Licenses 38 

CHAPTER  XXVI. 
Of  Support  of  Poor  Persons 89 

CHAPTER  XXVII. 
Of  Delegate  to  Congress 40 

CHAPTER  XXVIII. 
Amending  Charter  of  Spanish  Fork  City 41 

CHAPTER  XXIX. 
Of  Incorporation  oC  Towns 42 

CHAPTER  XXX. 
Amending  School  Law  of  1880 46 

CHAPTER  XXXI. 
Amending  Charter  of  Provo  City 4*.» 

CHAPTER  XXXII. 
Amending  Charter  of  I-^hi  City fiO 

CHAPTER  XXXIIL 
Amending  Charter  of  American  Fork  City 51 

CHAPTER  XXXIV. 
Of  Adoption  of  Children , 52 


TABLE  OF  a)N'rE>TS.  Vll. 

CHAPTER  XXXV. 
Amending  Charter  of  Salt  Lake  City 54 

CHAPTER  XXXVL 
Amending  Charter  of  Manti  City 55 

CHAPTER  XXXVn. 
Authorizing  Deseret  University  to  Issue  Degrees 56 

c:hapter  XXXVI 11. 

Amending  Charter  of  Mount  Pleasant  City 56 

CHAPTER  XXXIX. 
Changing  Boundaries  of  Utah  and  Wasatch  Counties ''7 

CHAPTER  XL. 
Changing  Boundaries  of  Kane,  Iron  and  Washington  Counties,  etc 68 

CHAPTER  XLI. 
Of  Surveyor-General 59 

CHAPTER  XLII. 
Of  Release  of  Mortgages 59 

CHAPTER  XLIII. 
Amending  Charter  of  Ogden  City 60 

CHAPTER  XLIV. 

Eddies  of  Decedents. 

Title  L— Of  WUls. 

Chapter  1. — Execution  and  Revocation  of  Wills 61 

Chapter  2.— Interpretation  of  Wills 66 

Chapter  3. — General  Provisions 70 

Title  II.— Of  Succession 78 

CHAPTER  XLV. 

Private  Corporations. 

Chapter  1.— I ncor(>orations  for  General  Purposes 78 

Cliapter  2. — Telegraph  Corporations 86 

Chapter  3.— Railroad  Corporations 92 

Chapter  4. — Assessments      116' 

CHAPTER  XLVI. 
Of  Insumnce  Companies       116 

CHAPTER  XLVII. 
Amending  Charter  of  Payson  City       118 

CHAPTER  XLVIII. 
Amending  Act  Regulating  Mode  of  Procedure  in  Criminal  Cases      119 

CHAPTER  XLIX. 
Of  Irrigation  Companies 127 


•  •  • 


Vlll.  TABLE  OF  CONTENTS. 

Page. 
CHAI*TER  L. 

Amending  Charter  of  Fillmore  City 133 

CHAPTER  LI. 
Amending  Revenue  Acts  of  1878  and  1830 134 

CHAPTER  LIL 
Of  Change  of » Names V16 

CHAPTER  LIIL 
Amending  Charter  of  Logan  City 137 

CHAPTER  LIV. 

Oriminal  Cases  in  Justices'  Courts. 

Chapter  1.— Complaint,  Warrant,  Plea  and  Change  of  Venue 138 

Chapter  2. — Formation  of  the  Jury 140 

Chapter  3.— The  Trial 142 

Chapter  4. — New  Trial  and  Arrest  of  Judgment 144 

Chapter  5.— The  Judgment  and  its  Execution 145 

Chapter  6. — Bail;    Surrender  of  the  Defendant;    Forfeiture  of  the  Undertaking  of 

Bail  or  of  the  Deposit  of  Money 146 

Chapter  7. — Subpoenas 149 

Chapter  8.— Contempts  and  the  Punishments  Thereof 151 

Chapter  9.— Appeals  to  District  Courts 152 

Chapter  10. — General  Provisions 153 

CHAPTER  LV. 

CIVIL    PROCEDURE. 

Preliminary  Provisions 154 

PART  I. 

Of  Courts  of  Justice. 

TITLE  L — Organization  and  Jurisdiction. 

Chapter  1. — Courts  of  Justice  in  General 158 

Chapter  2. — Supreme  Court 158 

Chapter  3.— District  Courts 159 

Chapter  4.— Probate  Courts 160 

Chapter  5. — Justices'  Courts 161 

Chapter  6. — General  Provisions  Respecting  Courts  and  Judicial  Officers  163 

TITLE  H.— Judicial  Officers 

Chapter  L — ^Judicial  Officers  in  General 166 

Chapter  2.— Powers  of  Judges  at  Chambers 167 

Clmpter  3.— Disqualification  of  Judges 167 


TABLE  OF  CONTE.NT8.  IX. 

l\ige. 
.TITLE  !L  iCotiHuued)— 

Chapter  4. — Inddental  Powers  and  Duties  of  Judicial  Officers  ....  168 

Chapter  5. — Miscellaneous  Provisions  Respecting  Courts  and  Judicial 

Officers   .   ,        169 

TITLE  III.— Persons  Specially  Invested  with  Powers  of  a  Judicial  Nature. 

Chapter  L—Of  jurors 170 

TITLE  IV.- Ministerial  Officers  of  Courts  of  Justice. 

Chapter  1.— Bailiffs  of  the  Supreme  and  District  Courts 175 

Chapter  2. — Phonographic  Reporters 176 

TITLE  V. — Persons  Specially  Invested  with  Ministerial  Powers  Relating  to  Courts 
of  Justice,  '•       ;,      , 

Chapter  1.— Attorneys  and  Counselors  at  Law 178 

Chapter  2. — Other  Persons  Invested  with  such  Powers 182 

PART  IL 

Of  Civil  Actions. 

TITLE  1.— Of  the  Form  of  Civil  Actions. 

TITLE  II.— Of  the  Time  of  Commencing  Actions 184 

Chapter  1. — Time  of  Commencing  Actions  in  General  .    ." 184 

Chapter  2  —The  Time  of  Commencing  Actions  for  the  Recovery  of 

Real  Property 184 

Chapters. — The  Time  of  Commencing  Actions  for  the  Recovery  of 

Real  Property 187 

Chapter  4. — General  Provisions  as  to  the  Time  of  Commencing  Actions  190 

TITLE  III.— Of  the  Parties  to  Civil  Actions 192 

TITLE  IV.— Of  the  Place  of  Trial  of  Civil  Actions 197 

TITLE  V. — Of  the  Manner  of  Commencing  Civil  Actions 199 

TITI-E  VI.— Of  the  Pleading  in  Civil  Actions. 

Chapter  1.  -The  Pleadings  in  General 203 

Chapter  2.— The  Complaint 204 

Chapter  3. — Demurrer  to  Complaint 205 

Chapter  4.— The  Answer 206 

Chapter  5. — Demurrer  to  Answer 207 

Chapter  6.— Verification  of  Pleadings 208 

Chapter  7.--General  Rules  of  Pleading 209 

Chapter  8.— Variance,  Mistakes  in  Pleadings  and  Amendments     .    .    .  211 

TITLE  VIL— 

Chapter  1.— Of  the  Provisional  Remedies  in  Civil  Actions 213" 

Chapter  2.~Claim  and  Delivery  of  Personal  Property 217 

Chapter  8.— Injunction 220 

Chapter  4.— Attachment 222 


X.  TABLE  OF  OONTESTO. 

Page, 

TITLE  \\\.  {Continued)— 

Chapter  5. — Receivers 22l> 

Chapter  6,— Deposit  in  Court                    231 

TITLE  VIII.— Of  ihe  Trial  and  Judgment  in  Civil  Actions. 

Chapter  1,— Judgment  in  General 231 

Chapter  2.— Judgment  and  Failure  to  Answer 233 

Chapter  3.— Issues,  the  Mode  of  Trial  and  Postponement 2^ 

Chapter  4.-Trial  by  the  Jury 235 

Chapter  5,— Trial  by  the  Court 240 

Chapter  6,— References  and  Trial  by  Referees ...  241 

Chapter  7,  Exceptions 243 

Chapter  8.— New  Trial 24tt 

Chapter  9.^ Manner  of  Giving  and  Entering  Judgments 250 

TITLE  IX.— Of  the  Execution  of  the  Judgment  in  Civil  Actions, 

Chapter  1.— The  Execution 253 

Chapter  2, — Proceedings  Supplementary  to  the  Execution 266 

TITLE  X,— Actions  in  Particular  Cases. 

Chapter  L — Actions  for  Foreclosure  of  Mortgages    . 26^ 

Chapter  2.— Actions  for  Nuisance,  Waste,  and  Wilful   Trespass  in  Cer- 
tain cases  on  Real  Property 270 

Chapter  3.~ Actions  to  Determine  Conflicting  Claims  to  Real  Property, 
and  other  Provisions  Relating  to  Actions  Concerning  Real 

Estate 271 

Chapter  4. — Actions  for  the  Partition  of  Real  Property 272 

Chapter  5. — Action  for  the  Usurpation  of  an  Office  or  Franchise   .    .    .  28:^ 

1 1TLE  XL — Of  Proceedings  in  Justices*  Courts. 

Chapter  L— Place  of  Trial  of  Actions  in  Justices' Courts 284 

Chapter  2. — Manner  of  Commencing  Actions  in  Justices' Courts  .    .    .  287 

Chapter  3. — Pleadings  in  Justices'  Courts 289 

Chapter  4. — Provisional  Remedies  in  Justices'  Courts 291 

Chapter  6. — Defaults.  Postponements,  Trials,  and  Judgments  in  Jus- 

Uces'  Courts 29:^ 

Chapter  6. — Executions  from  Justices'  Courts 29H 

Chapter  7. — General  Provisions  Relating  to  Justices'  Courts l^J 

TITLE  XIL—Appeals  in  Civil  Actions. 

Chapter  1. — Appeals  in  General 3U3 

Chapter  2 — New  Trials  in,  and  Appeal  from.  Justices'  Courts  to  the 

District  Court 309 

TITLE  XIV.— Of  Miscellaneous  Provisions. 

Chapter  1. — Miscellaneous  Provisions 311 

Chapter  2. — Offer  of  Defendant  to  Compromise 312 


TABLE  OF  CONTENTS.  XK 

Page. 
TITLE  XIV.  {Caniinued)^ 

Chapter  8-*. Inspection  of  Writings 313 

Chapter  4. — Motions  and  Orders 318 

Chapter  6.— Notices  and  Filing  and  Service  of  Papers 314 

Chapter  6.— Of  Costs 816 

Chapter  7. — General  Provisions 819 

PART.  III. 
Special  Proceedings  of  a  Civil  Nature. 

Preliminary  Provisions 322 

TITLE  I.— Of  Writs  of  Review,  Mandate  and  Prohibition. 

Chnpter  L— Writ  of  Review 322 

Chapter  2— Writ  of  Mandate 324 

Chapter  3.— Writ  of  Prohibition 320 

TITLE  II.— Of  Contesting  Certain  Elections 827 

TITLE  III. — Summary  Proceedings. 

Chapter  1. — Confession  of  Judgment  without  Action 831 

Chapter  2. — Submitting  a  Controversy  without  Action 832 

Chapter  8. — Discharge  of  Prisoners  on  Civil  Process' 332 

Chapter  4.— Summary  Proceedings  for  Obtaining  Possession  of  Real 

Property  in  Certain  Cases 334 

TITLE  IV— Enforcement  of  Liens. 

Chapter  1 . — Definition  of  Liens 340 

TITLE  v.— Of  Contempt 843 

TITLE  VI.— Voluntary  Dissolution  of  Corporations 847 

TITLE  VII— or  Eminent  Domain 348 

TITLE  VIII.— Of  Change  of  Name 3M 

TITLE  IX -Of  Arbitration 856 

TITLE  X  — 

Chapter  1, — Evidence,  Judicial  Knowledge 357 

Chapter  2.— Witnesses     3d» 

Chapter  3.— Public  Writings 860 

Chapter  4.— Private  Writings 864 

Chapter  5.— Indispensable  Evidence 366 

Chapter  6. — Production  of  Evidence St*^ 

Chapter  7.— Proceedings  to  Perpetuate  Testimony 377 

Chapters. — Administration  of  Oaths  and  AflFimiations 3T'.» 

Chapter  9.— General  Provisions o8U 


Xn.  TABLE  OF  CONTENTS. 

CHAPTER  LVI. 

Procedure  of  ProbaJte  Courts  in  the  Settlement  of  EstateSy  (md  in 

Guardianship. 

Page. 

CHAP.  1— Of  Wills 381 

CHAP.  2.— Of  the  Probate  of  Wills 382 

Contesting  Prolmte  of  Wills 384 

Probate  of  Lost  or  Destroyed  Wills .    .  887 

The  Proof  of  Nuncupative  Wills 887 

CHAP.  3. — Of  Executors  and  Administrators;  their  letters,  Bonds,  Removals 

and  Suspensions 388 

Letters  of  Administration,  to  Whom,  and  the  Order  in  which  they  are 

Granted •. 391 

Petition  of  Letters  and  Action  Thereon 891 

Revocation  of  Letters  and  Proceedings  Therefor 39S 

Oaths  and  Bonds  of  Executors  and  Administrators,  etc 394 

Soecia)  Administnitors  andt  heir  Powers  and  Duties      897 

Wills  Found  After  Letters  of  Administration  Granted,  and  Miscella- 
neous Provisions 396 

Disqualifications  of  Judges  and  Transfers  of  Administration 400 

Removal  and  Suspension  in  Certain  Cases 401 

CHAP.  4.— Of  the  Inventory  and  Collection  of  the  Effects  of  Decedents     ....  402 

Embezzlement  and  Surrender  of  Property  of  the  Estate 405 

CHAP.  5. — Of  the  Provisions  for  the  Support  of  the  Family  and  of  the  Homestead  406 

Of  the  Homestead 408 

CHAP,  6.— Of  Claims  Against  the  Estate 411 

CHAP.  7. — Of  Sales  and  Conveyances  of  Property  of  Decedents 417 

Sales  of  Personal  Property 417 

Summary  Sales  of  Mines  and  Mining  Interests 419 

The  Sale  of  Real  Estate,  Interests  Therein,  and  Confirmation  Thereof .  420 

CHAP.  8. — Of  the  Powers  and  Duties  of  Executors  and  Administrators,  and  of 

the  Management  of  Estates 429 

CHAP.  9. — Of  the  Conveyance  of  Real  Estate  by  Executors  and  Administrators 

in  Certain  Cases 431 

CHAP.   10.— Accounts,  and  the  Payment  of  Debts  .   .   ., 488 

Accounting  and  Settlements  by  Executors  and  Administrators    ....  435 

The  Payment  of  Debts  of  the  Estate 488 

CH.AP.  11.— Of  the  Partition,  Distribution  and  Final  Settlement  of  Instates  ...  441 

Distribution  on  Final  Settlement 442 

Distribution  and  Partition 448 


•  •  • 


TABI^  OF  CONTENT.S.  Xlll. 

Page. 
CHAP.  11  {Continued)— 

Agents  for  Absent  or  Interested  Parties ;  Discharge  of  Executor  or  Ad- 
ministrator    447 

CHAP.  12. — Of  Orders,  Decrees.  Process.  Minutes.  Records,  Trials  and  Appeals  448 

CH.AP.  13.— Of  Guardian  and  Ward 451 

Guardians  of  Insane  and  Incompetent  Persons 4o4 

The  Powers  and  Duties  of  Guardians 455 

The  Sale  of  Property  and  Disposition  of  the  Proceeds 457 

Non-Resident  Guardians  and  Wards 4r)i) 

General  and  Miscellaneous  Provisions 4<il 

CHAPTER  LVII. 

Of  Appropriations \iVA 

JOINT  RESOLUTIONS. 

Continuing  the  Committee  on  Revision  and  Compilation 471 

Rdattng  to  the  Redemption  of  Territorial  Warrants 471 


REFERENCE  TO  INDEX. 

Index  to  Code  of  Civil  Procedure 478 

Index  to  Probate  Procedure  Act 571 

Index  to  Act  in  Relation  to  Estates  of  Decedents 7i\A 

Index  to  Act  Revising  Proceedings  in  Justices'  Courts  in  Criminal  Case»i    ....  004 

Index  to  Amendments  to  the  Criminal  Practice  Act 015 

Oenei.l1  Index 021 


LA^VS 


OF  THB 


TERRITORY  OF  UTAH 


PASSED  AT  THE 


TWENTY-SIXTH  SESSION  OF  THE 
LEGISLATIVE  ASSEMBLY. 

1884. 


CHAPTER  I. 

OF  TOY   PISTOLS. 

AN  ACT  to  prevent  the  Selling  or  Giving  of  Toy  Pistols. 

Se  it  enacted  by  the  Oovernor  and  Legislative  Assembly 
of  the  Territory  of  Utah:  That  any  one  selling  or  giving  a 
toy  pistol  to  any  person  in  this  Territory,  shall  be  guilty  of 
a  misdemeanor. 

Approved  Feb.  27,  1884. 


CHAPTER  II. 


OP  LAWS  OF   1880. 

AN  ACT  repealing  Section  21,  Chapter  XXXI.  of  the  Laws, 


Territory 


1880. 

r  and  Legislati 


2  LAWS  OF   UTAH. 

of  the  Laws  of  1880,  is  hereby  re|)ealed  and  the  following 

Cost  of  main-      substltuted  in  lieu  thereof:    Until  otherwise  provided  for 

patients,  h?w*     by  law,  the  Board  of  Directors  are  hereby  authorized  and 

***'**'  empowered  to  establish  and  fix  the  rate  per  week  or  month 

for  the  care  and  keeping  of  patients  within  the  asylum, 

which  rates  shall  not  exceed  the  actual  cost,  and  if  such 

patients  have  not  sufficient  means  to  pay  for  their  care  and 

keeping,  one-half  of  the  deficiency  shall  be  paid  by  the 

Territory  and  the  other  half  by  the  county  from  which  said 

patients  come.        , 

Approved  Feb.  27,  1884. 


CHAPTER  III. 


CHANGE  OP  NAME. 


AN   ACT  to  Change  the  name  of  John   M.  Nevenhurst   to 

John  M.  Hurst. 

Be  it  enacted  by  the  Governor  and  Legislative  Assembly 
of  the  Territory  of  Utah:  That  the  name  of  John  M. 
Nevenhurst,  of  Summit  County,  is  hereby  changed  to  John 
M.  Hurst,  and  that  any  and  all  1^1  rights  and  obligations 
existing  in  the  name  of  John  M.  Nevenhurst  are  nereby 
continued  to  John  M.  Hui*st. 

Approved  Feb.  29,  1884. 


CHAPTER  IV. 

OP  COMPILED  LAWS. 

AN  ACT  amending  Section  2006,  Chapter  X.,  Title  IX., 

of  the  Compiled  Laws. 

Be  it  enacted  by  the  Governor  and  Legislative  Assembly 
of  the  Territory  of  Utah:    That  Section  two  thousand  and 
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SIX  (2006),  Chapter  X.,  Title  IX.,  of  the  Compiled  Laws 
be  and  the  same  is  hereby  amended  by  striking  out  all  of 
said  Section  after  the  word  "is"  in  the  seventh  line  and 
inserting  in  lieu  thereof  the  words  "guilty  of  a  misde- 
meanor. 

Approved  Feb.  29,  1884. 


CHAPTER  V. 

OF  iJiws  OF  1882. 

AN  ACT  to  amend  Section  2  of  Chapter  XXVIIl.  of  the 

Laws  of  Utah  of  1882. 

£e  it  endcted  by  the  Governor  and  LegiaUdive  Assembly 
of  the  Territory  of  Utah:  That  Section  2  of  Chapter 
XXVIIl.  of  the  Laws  of  Utah  of  1882  be  and  the  same  ii"*Sf*',8|j'*^"°' 
is  hereby  amended  as  follows:  By  striking  out  all  after  the 
word  "business"  in  line  fourteen  of  said  Section  up  to  and 
including  the  word  "petition"  in  line  fifteen  and  substituting 
in  lieu  thereof  the  following,  to-wit:  "Before  granting  to 
the  applicant  a  license  he  shall  execute";  also  by  inserting 
after  the  word  "be"  and  before  the  word  "in"  in  line 
twenty-five  of  said  Section  the  following,  to-wit:  "fixed  by 
the  county  court,  or  city  council,  as  the  case  may  be." 

Approved  Feb.  29,  1884. 


CHAPTER  VI. 

OF   FISH   AND  GAME. 

AN  ACT  for  the  Protection  of  Fish  and  Game. 

Section  1.     Be  it  enacted  by  the  Governor  and  Leffis- 
latioe  Assembly  of  the  Territory  of  Utah:  That  every  person 
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who,  between  the  fifteenth  day  of  March  and  the  fifl:eenth 
Penalty  for  kill-  dav  of  August,  in  each  year,  wilfiilly  takes,  kills,  destroys, 
pitndgif'A^,'  or  offers  for  sale  quail,  partridges,  or  grouse;  or  w^ho,  be- 
etc,  wiien.        twcen  the  fifteenth  day  of  April  and  the  fifteenth  day  of 
September,  in  each  year,  wilfully  takes,  kills,  destroys,  or 
olrers  for  sale  any  kind  of  wild  ducks;  or  who  shall  at  any 
time  rob  the  nest  of  the  above-mentioned  birds;  or  who 
shall  kill  any  wild  duck  between  one  hour  after  sunset  and 
one  hour  before  sunrise ;  or  who  shall  kill  any  quail  or  any 
imported  game  birds  or  their  progeny  for  three  years  next 
ensuing  the  passage  ^  of  this  act,  shall  be  guilty  of  a  mis- 
demeanor. 

Sec.  2.  Every  person  who,  between  the  first  day  of 
Penalty  for  kill-  December,  of  each  year,  and  the  first  day  of  the  September 
d"cV*etc.*wheD.  followiug,  takcs,  kiUs,  or  destroys  any  elk,  deer,  mountain 
sheep  or  antelope ;  or  who  shall  at  any  time  kill  any  of  the 
above  animals  tor  their  skins,  is  guilty  of  a  misdemeanor ; 
Promded,  That  persons  camping  in  the  mountains  may 
during  the  months  of  July  and  August  kill  sufficient  of 
the  males  of  the  above  animals  to  furnish  themselves  food 
while  so  camping. 

Sec.  3.  Every  person  who  buys,  sells,  or  has  in  his 
Penalty  for  buy-  posscssiou  any  of  the  game  enumerated  in  the  two  preceding 
*  ame  wh5i  scctious,  takcu  or  killed  within  the  time  during  which  the 
taking  or  killing  thereof  is  prohibited,  except  such  as  are 
tamed  or  kep^  for  show  or  curiosity ;  and  every  person  who 
buys,  sells,  or  offers  for  sale  the  skin  of  any  animal,  the 
killing  of  which  is  herein  prohibited,  is  guilty  of  a  mis- 
demeanor. 

Sec.  4.     Every  person  who  at  any  time  takes  or  kills 
Penalty  for  kill-  ^"7  ^^9  cxcept  with  hook  and  line,  or  with  seine,  as  here- 
wfcn**^' ''"*"*'    inafter  provided,  or  who  shall  catch  or  kill  any  trout  in 
any   way   between   the   fifteenth   day  of  March  and   the 
fifteenth  day  of  June,  of  each  year,  is  guilty  of  a  misde- 
meanor; Provided,  That  seines  not  more  than  two  hundred 
yards  long  and  twelve  feet  wide,  with  meshes  not  less  than 
one  and  a  half  inches  square  for  fifty  yards  in  the  centre, 
and  meshes  not  less  than  two  inches  square  in  the  wings  or 
ends  thereof,  may  be  used  in  Green  Biver,  and  Bear  and 
Proviso  Utah  Lakes,  only  between  the  first  day  of  October,  of  each 

year,  and  the  first  day  of  June  following ;  Provided  further, 
That  nothing  in  this  act  shall  be  so  construed  as  to  prevent 
any  person  from  taking  fish  from  the  public  waters  of  the 
Terntory  for  the  purpose  of  stocking  private  fish  ponds,  or 
to  prohibit  any  person  from  managmg  and  controlling  his 
private  ponds  or  taking  fish  therefrom. 


US- 
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water. 
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Sec,  5.     Every  person  who  at  any  time  catches  or  pi^hingwith 
kills  any  fish  w^ith  set  line  or  lines,  is  guilty  of  a  misde-  iine*,ini$de 
meanor.  ni««nor 

Sec.  6.     Every  person  who  puts  into  the  waters  of  Pcnaity  for 
this  Territory  an\^  poisonous  or  explosive  substance,  or  an\"-  »n«efpio« 

,.  -  ,  '' ,    ,  '^  F  n   ■»  -F  i  1  '  •>,     etc.,  in  wa 

thing  that  is  injurious  to  lish,  or  that  renders  the  water  unfit 
for  household  purposes,  is  guilty  of  a  misdemeanor. 

Sec.  7.  Every  person  who  at  any  time  takes  any  fish 
from  any  private  fish  pond  or  stream  without  the  consent 
of  the  owner,  is  guilty  of  a  misdemeanor. 

Sec.  8.  Every  person,  corporation  or  association  who 
shall  construct  or  continue  to  keep  any  dam  across  any  of  STJi'pro^de" 
the  streams  of  this  Territory,  in  which  fish  migrate,  in  such  Soway*,  when, 
a  manner  as  to  hinder  or  obstruct  the  migration  of  fish  to 
or  from  their  spawning  grounds,  without  providing  a  fish- 
way  and  keeping  it  in  repair  as  provided  in  the  following 
section,  is  guilty  of  a  misdemeanor. 

Sec.  9.  The  fishway  for  the  passa^  of  fish  in  large 
streams  of  water,  mentioned  in  the  preceding  section,  must  b?coMmict3i.'^ 
be  made  in  the  form  of  a  box,  open  at  each  end,  not  less 
than  four  feet  wide,  and  three  feet  high,  and  of  plank  not 
leas  than  two  inches  thick;  and  it  must  be  fastened  in  the 
water  at  the  top  of  the  dam  and  the  lower  end  must  extend 
to  and  be  fastened  in  the  pool  below  the  dam  at  any  angle 
not  exceeding  thirty-five  degrees.  Inside  this  box,  fastened 
at  the  bottom  and  one  end  to  the  side  of  the  box,  there  must 
be  pieces  of  plank  four  feet  apart,  placed  transversely  so  as 
to  cause  a  rime  not  less  than  ten  inches  high.  These  pieces 
of  plank  must  be  thirty  inches  long,  and  so  fastened  as  to 
be  at  right  angles  with  the  sides  of  the  box,  alternately 
fastened,  one  at  one  side,  the  other  at  the  other  side  of  the 
box.  Whenever  the  stream  is  small  the  county  court  of  the 
county  in  which  the  dam  is,  or  is  to  be  constructed,  may 
permit  the  box  to  be  of  less  dimensions. 

Sec.  10.     That  any  person,  corporation  oi;  association, 
who  has  taken  or  may  hereafter  take  out  the  waters  of  any  j^" wScMrom' 
stream  or  lake  in  this  Territory  that  contains  fish,  shall  be  strwrnj.  without 
required  to  place  across  the  head  of  such  canal  or  ditch  a  in™,''etc"*  *"'' 
grating  of  horizontal  bars  not  more  than  one  inch  apart, 
sufficiently  secured  on  the  sides,  to  prevent  fish  from  escap- 
ing into  said  canal  or  ditch.     Failing  to  comply  with  the 
provisions  of  this  section  is  a  misdemeanor.  ' 

Sec.  11.     The  provisions  of  this  act  apply  to  Indians  Indians  not 
who  kill  deer  for  their  skins.  empied. 

Sec.  12.     All  former  laws  for  the  protection  of  fish 
and  game  are  hereby  repealed. 

Approved  March  1, 1884. 


ex- 
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CHAPTER  VII. 


INCORPORATING   PARK   CITY. 


AN  ACT  incorporating  Park  City,  in  Summit  County,  Utah 

Territory. 

Section  1.  Be  it  enacted  by  the  Governor  and  Legis- 
lative  Assembly  of  the  Territory  of  Utah:  That  so  much 
of  the  County  of  Summit  in  the  Territory  of  Utah,  in- 
cluded in  sections  nine  (9),  ten  (10),  fifteen  (15),  sixteen 
(16)  and  the  north  half  (J)  of  sections  twenty-one  (21)  and 
twenty-two  (22),  in  Township  two  (2)  south  of  Range  four 
(4)  east  of  the  ^t  Lake  Meridian,  shall  be,  and  the  same 
is,  hereby  organized  and  incorporated  into  a  city  by  the 
name  of  Park  City. 

Sec.  2.  The  inhabitants  of  said  city  are  hereby  con- 
stituted a  body  politic  and  corporate  under  the  name  and 
style  aforesaia,  and  by  that  name  it  shall  be  known  in  law, 
and  shall  be  capable  of  suing  and  being  sued  in  all  courts 
of  law  or  equity;  it  may  have  and  use  a  common  seal,  and 
alter  it  at  pleasure;  and  shall  be  capable  of  leasing,  pur- 
chasing, holding  and  disposing  of,  real  and  personal  prop- 
perty,  for  the  use  of  the  corporation,  and  to  improve  and 
protect  said  property;  and  to  do  all  things  necessary  or 
proper  to  be  done  in  relation  thereto,  as  natural  persons. 

Sec.  3.  The  said  city  shall  be  divided  into  tnree  wards, 
as  follows,  using  the  amended  Plat  of  Park  City  as  a 
guide,  said  Plat  being  of  record  in  the  recorder's  oflSce  of 
said  County  of  Summit,  namely:  All  that  portion  of  said 
city  lying  northerly  of  a  line,  oonmiencing  at  a  point  on 
the  west  Boundary  line  of  said  Section  sixteen  due  west  of 
the  westerly  terminus  of  Second  Street,  thence  east  to  the 
center  of  the  westerly  terminus  of  Second  Street,  thence 
easterly  along  the  center  of  Second  Street  to  the  center  of 
Main  Street,  thence  northerly  along  the  center  of  Main 
Street  to  the  center  of  Heber  Avenue,  thence  easterly  along 
the  center  of  Heber  Avenue  to  the  east  boundary  line  of 
Section  sixteen,  thence  east  to  the  east  boundary  of  said 
city,  shall  be  known  as,  and  called  the  First  Ward.  All 
that  portion  of  said  city  lying  south  of  the  First  Ward, 
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and  northerly  of  a  line  commencing  at  a  point  on  the  west 
lx)undary  line  of  said  Section  sixteen,  three  hundred  and 
fifty  feet  north  of  the  southwest  corner  of  said  section  and 
running  thence  easterly  to  the  center  of  the  westerly  ter- 
minus of  Sixth  Street,  thence  easterly  along  the  center  of 
said  street  to  the  east  boundary  line  of  said  Section  sixteen, 
thence  due  east  to  the  east  boundary  of  said  city,  shall  be 
known  as,  and  called  the  Second  Ward.  All  that  portion 
of  said  cit^  lying  south  of  the  Second  Ward  of  said  city 
shall  be  known  as,  and  called  the  Third  Ward.  And  each 
ward  shall  be  a  voting  precinct. 

Sec.  4.  The  municipal  government  of  said  city  shall 
be  vested  in  a  common  council,  to  be  composed  of  a  mayor 
and  six  aldermen,  a  majority  of  whom  shall  constitute  a 
quorum  for  the  transaction  of  business. 

Sec.  5.  An  election  shall  be  held  on  the  first  Mon- 
day in  May,  1884,  and  annually  thereafter.  At  the  first 
election  there  shall  be  elected  a  mayor  who  shall  be  an 
elector  and  freeholder  within  said  city,  and  who  shall  hold 
his  office  for  one  year,  and  until  his  successor  is  elected  and 
qualified.  Also  two  aldermen  from  each  ward  who  shall 
he  electors  and  freeholders  in  the  ward  from  which  they  are 
elected.  Also  one  justice  of  the  peace,  who  shall  be  known 
as  police  justice,  who  shall  possess  the  qualifications  of  an 
elector  in  said  city,  whose  term  of  office  shall  be  one  year, 
and  until  his  successor  shall  be  elected  and  shall  have  duly 
qualified.  One  of  said  aldermen,  from  each  ward,  shall 
hold  his  office  for  two  years  and  until  his  successor  shall  be 
elected  and  qualified,  and  one  of  said  aldermen,  from  each 
ward,  shall  hold  office  for  one  year  and  until  his  successor 
shall  be  elected  and  qualified.  And  at  each  annual  election 
thereafter  there  shall  be  elected  one  alderman,  from  each 
ward,  whose  term  of  office  shall  be  two  years,  and  until  his 
SQooessor  shall  be  elected  and  shall  have  duly  qualified. 
There  shall  also  be  elected  at  said  election  and  annually 
thereafter,  one  treasurer  who  shall  also  be  an  elector  and 
freeholder  in  said  city,  and  whose  term  of  office  shall  be 
one  year  and  until  his  successor  shall  have  been  duly  elected 
and  qualified. 

Sec.  6.  The  first  and  all  subsequent  elections  shall 
be  held  and  conducted  in  each  ward  m  the  same  manner 
as  now  provided  by  law  for  precinct  elections;  and  every 
legally  qualified  voter  residing  within  the  limits  of  said 
city  shall  be  entitled  to  vote  at  the  polls  within  the  ward 
where  he  resides. 
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Sec.  7.  The  common  council  shall  hold  stated  meet- 
ings, at  such  times  as  they  may  by  ordinance  provide. 

Sec.  8.  The  mayor  shall  preside  at  all  meetings  of 
the  common  council,  when  present,  and  shall  have  a  casting 
vote.  The  common  council  at  its  first  meeting  after  the 
newly  elected  aldermen  or  a  majority  of  them  shall  have 
qualified,  shall  elect  from  its  members  a  president,  who 
snail  possess  the  same  powers,  and  perform  the  same  duties 
as  the  mayor  during  the  absence  or  inability  of.  the  mayor 
or  during  a  vacancy  in  that  oflSce. 

Sec.  9.  The  mayor  shall  be  the  chief  executive  offi- 
cer of  said  city.  He  shall  sign  and  approve  all  ordinances 
or  by-laws  passed  by  a  majority  of  the  council.  It  shall 
be  his  duty  to  see  that  all  officers  of  said  city  shall  faith- 
fully perform  and  discharge  their  official  duties;  to  see 
that  all  laws  pertaining  to  the  municipal  government  of 
said  city,  and  all  ordinances  and  resolutions  of  the  common 
council  be  faithfully  observed  and  executed;  and  he  shall 
in  his  discretion  report  to  the  common  council  any  vio- 
lations thereof;  he  shall,  from  time  to  time,  give  to  the 
council  such  information  and  recommend  such  measures  as 
he  shall  deem  necessary  and  expedient. 

Sec.  10.  The  common  council  shall  appoint  a  re- 
corder, an  assessor  and  a  marshal,  and  may  appoint  a  city 
attorney,  a  street  commissioner,  and  such  other  officers 
whose  election  is  not  herein  specially  provided  for,  as  they 
may  deem  necessary  to  carry  mto  effect  the  powers  granted 
by  this  act,  prescribe  the  duties  and  qualifications  of  such 
officers,  and  remove  the  same  at  pleasure.  And  in  case  of 
the  absence,  inability,  or  other  disqualification  of  the  police 
jastice  of  said  city,  the  mayor  is  hereby  authorized  and 
empowered  to  designate  and  appoint  one  of  the  justices  of 
the  peace  of  the  precinct  of  which  said  city  is  a  part,  to 
act  as  police  justice  during  such  absence,  inability  or  other 
disqualification  of  said  police  justice.  And  in  case  of 
vacancy  in  any  office  made  elective  by  this  act,  the  common 
council  shall  fill  such  vacancy  by  appointment,  until  the 
next  annual  election,  and  until  tiie  person  elected  to  fill 
such  vacancy  shall  have  duly  qualified. 

Sec.  11.  The  common  council  shall  have  power  to 
annually  assess,  levy  and  collect  taxes  on  all  real  and  per- 
sonal property  in  said  city,  taxable  by  the  laws  of  this 
Territory,  which  taxes,  when  so  levied,  sliall  be  and  remain 
a  lien  upon  the  property  so  assessed  until  the  same  shall  be 
paid ;  Provided,  The  said  council  shall  not  levy  a  tax  for 
city  purposes,  in  any  one  year,  to  exceed  one  cent  on 
the  dollar  of  the  assessed  valuation. 
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Sec.  12.  The  common  council  shall  have  power,  by 
ordinance  and  enforcement  thereof,  to  prescribe  ana  r^ulate 
the  form  of  assessment  rolls,  and  the  duties  and  powers  of 
assessors,  not  inconsistent  with  the  laws  of  this  Territory. 

Sec.  13.  -The  common  council  shall,  on  or  before 
the  first  Monday  in  June,  of  each  year,  determine  the 
amount  of  money  necessary  to  be  raised  by  tax  for  the 
current  year,  and  shall  at  once  notiiy  the  assessor  of  said 
amount. 

Sec.  14.  The  assessor  shall,  imniediately  on  receipt 
of  the  notice  prescribed  in  Section  13,  proceed  to  make 
ttfud  assessment;  and  shall  return  the  assessment  rolls  on 
or  before  the  first  Monday  in  July  of  each  year,  but  the 
time  may  be  extended,  by  order  oi  the  council,  not  exceed- 
ing thirty  days.  On  return  thereof'  the  common  council 
shall  fix  a  day,  of  which  at  least  ten  days'  public  notice 
shall  be  given,  for  hearing  objections  thereto,  and  any  per- 
son feeling  aggrieved  by  the  assessment  of  his  property,  may 
appear  at  the  time  specified  and  make  his  objections,  which 
shall  be  heard  and  determined  by  the  common  council ; 
and  the  council  shall  have  power  to  alter,  add  to,  take 
from,  and  otherwise  correct  and  i^vLse  said  assessment  roll ; 
Provided,  That  if  the  common  council  shall  find  it  neces- 
sary to  add  to  the  assessed  valuation  of  any  property  on 
the  assessment  roll,  or  list  other  property  liable  to  taxatic^n, 
not  upon  said  roll;  it  shall  direct  the  recorder  to  send  to 
the  person  interested  a  written  notice  naming  therein  the 
time  and  place  when  it  will  act  on  said  case,  and  alh)wing 
a  reasonable  time  for  such  part^r  to  appear. 

Sec.  16.  The  treasurer  shall  be  furnished,  within  ten 
days  after  the  assessment  roll  is  corrected,  with  a  list  of  the 
taxes  to  be  collected ;  and  if  said  taxes  are  not  paid  on  or 
before  the  first  day  of  October  next  aft«r  they  are  assessed, 
tlie  treasurer  shall  have  power,  and  it  is  hereby  made  his 
duty,  to  collect  said  taxes  with  interest  and  costs,  by  suit  in 
the  corporate  name,  or  by  distress,  seizure  and  sale  of  any 
property  belonging  to  any  person  so  indebted. 

Sec.  16.  The  assessor's  roll  shall  in  all  cases  be  evi- 
dence on  the  part  of  the  corporation. 

Sec.  17.  The  common  council  shall  have  authority 
to  make  all  by-laws  and  ordinances  relative  to  the  powers, 
duties  and  compensation  of  the  officers  of  said  corporation, 
subject  to  the  restrictions  as  to  compensation  mentioned  in 
this  act  To  make  all  such  general  r^ulations  for  the  pre- 
vention and  extinguishment  of  fires,  fixing  of  chimneys, 
fines  and  stove-pipes,  as  th^  may  deem  proper;  to  procure 
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fire  engines,  and  other  apparatus;  to  organize  fire^  hose,  and 
hook  and  kdder  companies,  appoint  foremen  therefor  and 
prescribe  their  duties  and  make  rules  and  regulations  for 
their  government.  And  shall  have  power  to  prohibit  and 
prevent  the  construction  of  any  wooaen  or  frame  houses, 
store^  shop,  or  other  building  on  such  streets,  alleys  and 
places,  and  within  such  limits  in  said  city  as  they  may  from 
time  to  time  prescribe;  to  prohibit  and  prevent  the  remov- 
ing of  wooden  or  frame  buildings  from  any  part  of  said 
city  to  any  lot  on  ^uch  street,  alley  and  places  within  said 
limits. 

Sec.  18.  To  exclusively  control,  r^ulate,  repair  and 
clear  streets,  alleys,  bridges,  sidewalks  and  crosswalks,  and 
open,  widen,  straighten,  or  vacate  streets  and  alleys,  and 
put  drains  and  ditches  therein;  and  prevent  the  encumber- 
mg  or  obstructing  of  the  streets,  lanes,  alleys,  sidewalks  or 
public  grounds  with  lumber,  timber,  posts,  awnings,  signs, 
or  any  other  thing,  material  or  substance  whatever. 

Sec.  19.  To  cause  the  expense  of  grading  or  pavine 
of  streets  and  sidewalks,  of  making  drains  and  sewers,  and 
all  other  local  improvements  to  be  assessed  against  the 
owners  of  the  premises  the  value  of  which  is  increased  by 
such  improvement  and  in  proportion  to  which  such  premises 
are  improved  thereby,  or  cause  the  expense  thereof  to  be 
paid  out  of  the  city  treasury,  as  they  may  deem  just  and 
proper.  ' 

Sec.  20.  The  council  shall  have  exclusive  authority 
to  establish  and  r^ulate  the  police  of  the  ci^,  and  to  make 
all  such  by-laws  and  ordinances  for  the  preservation  of  the 
public  peace;  for  the  suppression  of  routs  and  riots;  for 
the  apprehension  and  punishment  of  vagrants,  drunkaids, 
and  disorderly  persons;  and  to  suppress  disorderly  houses 
and  houses  of  ill-fame  and  to  punish  the  keepers  and  in- 
mates thereof;  to  prohibit  every  species  of  gaming,  and  to 
punish  all  persons  indulging  in  any  species  of  gaming  or 
gambling;  to  define  and  declare  what  are  nuisances  and 
provide  for  the  prevention  and  abatement  of  the  same;  to 
regulate  the  keeping  or  storing  of  gun  or  blasting  powder 
or  other  high  explosives;  to  prohibit  the  violation  of  Sun- 
day; the  discharge  of  any  species  of  firearms;  and  the 
disturbance  of  any  religious  congregation  or  any  other  pub- 
lic meeting  assembled  tor  any  lawnil  purpose;  to  provide 
against  and  punish  &st  or  immoderate  riaing  or  driving; 
to  license,  tax  and  regulate  the  manu&cturing,  selling,  or 
giving  away  of  any  vinous,  spirituous  or  fermented  liquors; 
to  license,  tax  and  regulate  billiard  and  pool  tables,  nine  or 
ten  pin  alleys;  to  r^ulate  and  license  all  exhibitions  of 
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common  showmen,  shows  of  every  kind,  concerts,  circuses, 
theatrical  performances,  and  all  other  exhibitions  and 
amusements;  to  license  and  regulate  peddlers,  auctioneers 
and  traveling  salesmen ;  to  restrain,  r^ulate  or  prohibit 
the  running  at  large  of  cattle,  horses,  mules,  swine,  sheep, 
goats,  and  poultry^  and  to  authorize  the  distraining  or  im- 
])oanding  and  sale  of  the  same,  and  to  regulate  and  control 
the  distribution  of  the  proceeds  of  such  sale;  to  tax,  pre- 
vent or  r^ulate  the  keeping  of  dogs  and  to  authorize  the 
destruction  of  the  same  when  at  large  contrary  to  ordi- 
nance; to  license,  tax  and  regulate  merchants,  butchers, 
traders  and  dealers  in  merchandise  and  property  of  every 
description ;  to  license  and  regulate  banks,  hotels,  restau- 
rants, livery  stables,  barber  shops,  bath  houses  and  laundries. 
To  make  all  needftd  rules  to  prevent  the  spreading  of  all 
contagious  or  infectious  diseases;  and  all  needful  rules  to 
n^late  the  health  and  cleanliness  of  said  city.  To  estab- 
lish and  maintain  a  system  of  water  works  for  fire, 
domestic,  and  other  purposes,  ti^tfier  with  necessary  reser- 
voirs, pipes  and  hydrants.  To  erect  street  lamps  and 
r^ulate  the  lighting  thereof.  To  r^ulate  all  public  grave- 
yuds  and  the  bunal  of  the  dead  in  said  city.  And  to 
make  all  other  by-laws,  ordinances,  and  r^ulations,  for 
the  pnipoee  of  carrying  into  effect  the  powers  conferred  by 
this  act,  which  they  deem  necessary  for  the  safety  and  good 
government  of  said  city,  and  to  preserve  the  health  and 
protect  the  property  of  the  inhabitants  thereof,  and  to  re- 
peal, alter  or  amend  the  same  at  pleasure.  And  to  this  end 
the  common  council  may  impose  fines  and  penalties  for 
any  violation  of  the  by-laws  or  ordinances  which  may  be 
made  by  them  as  aforesaid  and  may  provide  that  any 
offender  revising  to  pay  such  fine  or  penalty  be  compelled 
to  labor  on  the  streets  or  public  works  of  said  city ;  Pro- 
tided^  That  no  by-law  or  ordinance  shall  impose  a  fine 
exceeding  two  hundred  dollars,  nor  subject  the  offender  to 
imprisonment  in  the  city  jail  exceeding  ninety  days,  or 
both;  And  provided  further,  That  no  by-law  or  ordinance 
imposing  a  penalty  or  punishment  shall  be  of  any  effect 
until  the  same  shall  have  been  published  for  two  weeks  suc- 
cessively in  a  newspaper  published  in  said  city  or  by  posting 
up  certified  copies  of  said  by-laws  or  ordinances  in  two 
public  places,  in  each  ward  oi  said  city. 

Sec.  21.  All  ordinances  or  by-laws  of  the  city  may 
be  proven  by  the  seal  of  the  corporation ;  and  when  pub- 
lished in  book  or  pamphlet  form  purporting  to  be  printed 
or  published  by  the  authority  of  uie  city,  the  same  shall  be 
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received  in  evidence  in  all  courts  or  places  without  further 
proof. 

Sec.  22.  The  salary  of  the  mayor  and  aldermen  of 
said  city  shall  not  exceed  the  sum  of  one  dollar  each  per 
annum. 

Sec.  23.  The  recorder  shall  be  the  derk  of  the  com- 
mon council  and  keep  the  corporate  seal  and  the  books  and 
Eapers  of  the  corporation  entrusted  to  him*  by  the  council ; 
e  shall  attend  all  meetings  of  the  council  and  record  all 
their  proceedings.  He  shall  attest  all  ordinances  or  by- 
laws of  the  corporation  and  affix  the  seal  of  the  corporation 
thereto.  He  shall  sign  all  warrants  drawn  on  the  treasurer ; 
he  shall  also  perform  other  duties  which  may  be  required  of 
him  by  ordinance  of  said  city  or  the  order  of  said  council. 

Sec.  24.  The  police  justice  of  said  city  shall  have 
exclusive  original  jurisdiction  of  all  cases  arising  under  or 
by  reason  of  the  violation  of  any  ordinance  or  by-law  of 
said  city,  and  shall  have  the  same  jurisdiction  within  the 
limits  of  the  city  as  other  justices  of  the  peace  in  cases 
arising  under  the  laws  of  the  Territory.  Tne  practice  in 
said  police  justice's  court  shall  be  the  same,  and  governed  by 
the  same  rules,  as  provided  by  law  for  justices'  courts. 
From  all  final  judgments  of  said  police  justice's  court, 
whether  civil  or  for  violation  of  any  ordinance  of  said  city, 
an  appeal  shall  be  allowed  by  either  party,  against  whom 
the  judgment  is  rendered,  to  the  district  or  other  appellate 
court  provided  by  law,  in  the  same  manner  and  upon  the 
same  terms  as  provided  by  law  for  appeals  from  justices' 
courts  in  similar  cases. 

Sec.  25.  All  process  issued  by  said  police  justice's 
court  in  all  cases  arising  under  the  ordinances  of  said  city 
shall  be  directed  to  the  marshal  or  any  of  his  deputies* 

Sec.  26.  The  police  justice  shall  account  for  and  pay 
over  ^I  moneys  coming  into  his  hands  belonging  to  said 
city,  whether  from  fines,  penalties,  forfeitures,  recoveries  on 
execution  or  otherwise,  into  the  city  treasury  as  often  as  the 
council  may  direct. 

Sec.  27.  He  shall  keep  a  docket  in  which  shall  be 
entered  all  cases  commenced  before  him,  and  all  his  pro- 
ceedings thereunder  in  such  manner  as  may  be  requirea  by 
the  council,  which  docket  at  the  expiration  of  his  term  of 
office,  with  all  papers  in  his  possession  pertaining  to  said 
office,  he  shall  turn  over  to  his  successor. 

Sec.  28.     The  treasurer  shall  by  virtue  of  his  office 

be  collector  of  taxes,  and  shall  receive  and  safely  keep,  and 

pursuant  to  the  warrant  of  the  recorder,  disburse  all  the 

^moneys  of  the  corporation.     He  shall  keep  proper  books 
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of  account  which  shall  be  open  to  inspection  by  any  elector 
of  the  city  at  all  reasonable  nours.  He  shall  furnish  to  the 
oommon  council  as  often  as  required'  a  full,  fair  and  correct 
aoGoant  of  all  receipts  and  disbursements  and  also  the  state 
of  the  treasury.  He  shall  perform  such  other  duties  as 
shall  be  required  of  him  by  ordinances  or  by-laws  of  said 
city  or  by  order  of  the  common  council. 

Sec.  29.  The  marshal  shall  be  chief  of  police;  it 
shall  be  his  duty  to  serve  all  process  that  may  lawfully  be 
directed  and  delivered  to  him  for  service;  to  see  that  all 
by-laws  and  ordinances  of  the  common  council  are  promptly 
and  effectually  enforced ;  he  shall  obey  all  lawful  commands 
of  the  mayor,  and  may  command  the  aid  and  assistance  of 
all  other  citizens  of  said  city  in  the  discharge  of  his  duties 
he  may  appoint  such  number  of  deputies  as  the  common; 
council  may  direct  and  approve,  who  shall  perform  the 
same  duties  as  the  marshal,  and  for  whose  official  acts  he 
shall  be  responsible. 

Sec.  30.  The  marshal  and  deputies  shall  have  power 
to  serve  and  execute  all  process  in  behalf  of  the  city  as 
sheriffi  and  constables  have  by  law  to  execute  similar 
processes. 

Sec.  31.  The  mayor  and  aldermen  before  entering 
upon  the  duties  of  their  respective  offices  shall  take  and 
subscribe  an  oath  that  they  will  support  the  Constitution  of 
the  United  States,  and  the  laws  of  this  Territory,  and  that 
they  will  faithfully  perform  the  duties  of  the  office  to  which 
they  have  been  elected,  to  the  best  of  their .  skill  and  abili- 
ties, which  oath  shall  be  filed  with  the  Secretary  of  the 
Territory,  and  they  shall  be  commissioned  by  the  Grovernor. 

Sec.  32.  The  treasurer,  recorder,  assessor,  police  jus- 
tice and  marshal  of  said  city,  before  entering  upon  the  du- 
ties of  their  respective  offices  shall  enter  into  an  undertak- 
ing with  said  city  and  whomsoever  it  may  concern,  in  such 
sum,  not  less  than  five  hundred  dollars,  as  the  common 
council  may  require,  conditioned  for  the  faithful  perform- 
ance of  the  duties  of  their  respective  offices;  they  shall  also 
take  and  subscribe  an  oath  to  support  the  Constitution  of 
the  United  States  and  the  laws  of  this  Territory,  and  that 
they  will  faithfully  perform  the  duties  of  their  respective 
offices  to  the  best  of  their  skill  and  abilities;  said  under- 
takings shall  be  approved  by  the  common  council  and 
together  with  said  oath  of  omce  filed  in  the  office  of  the 
Peoopder  of  said  city;  Promded,  That  the  undertaking  and 
oath  of  the  recorder  be  filed  with  the  mayor.  The  police 
justice  shall  be  commissioned  by  the  Grovernor  upon  pre- 
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sentation  of  the  certificate  of  his  election  or  appointment, 
and  his  qualification  as  hereinbefore  required. 

Sec.  33.  All  claims  against  the  city  shall  be  audited 
by  the  council  and,  when  allowed,  paid  by  a  warrant  on  the 
treasurer  signed  by  the  recorder  and  countersigned  by  the 
mayor. 

Sec.  34.  Nothing  in  this  act  shall  be  so  construed  ai? 
to  impair  the  jurisdiction  of  the  justices  of  the  peace  and 
constables  in  the  precincts  of  which  said  city  is  a  part,  in 
such  matters  as  may  come  under  their  jurisdiction  under 
the  laws  of  this  Territory.  Nor  to  deprive  the  citizens  of 
said  city,  properly  qualified  to  vote,  from  voting  at  all  pre- 
cinct elections. 

Sec.  35.  The  police  justice  and  marshal  of  said  city 
shall  receive,  and  they  are  hereby  authorized  to  tax,  the 
same  fees  which  are  allowed  by  law  to  justices  of  the  peace 
and  constables  in  similar  cases,  which  fees  when  collected 
shall  be  paid  into  the  city  treasury;  and  said  police  justice 
and  said  marshal  and  his  deputies  shall  receive  no  other 
compensation,  for  services  rendered  for,  or  in  behalf  of, 
said  city,  than  the  salary  fixed  and  uUowed  them  by  the 
common  council. 

Sec.  36.  If  any  alderman  shall  during  his  term  of 
office  remove  from  the  ward  from  which  he  shall  have  been 
elected,  his  office  shall  at  once  become  vacant. 

Sec.  37.  That  an  act  entitled  "An  Act  Incorporating 
Park  City,"  approved  March  9,  1882,  be  and  the  same  is 
hereby  repealed; 

Sec.  38.  This  act  shall  be  in  force  fi*om  and  after 
the  fifteenth  day  of  March,  A.  D.  1884. 

Approved  March  1,  1884. 


CHAPTER  VIII. 


OP   LAWS  OF   1882. 


AN  ACT  amending  Section  5  of  Chapter  28,  Laws  of  1882. 

Be  it  enacted  by  the  Governor  and  Legislative   As- 
sembly of  the  Territory  of  Utah:    That  Section  5,  Chapter 
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XXVIII.,  of  the  Session  Laws  of  1882,  is  hereby  amended  Amendi    u  uor 
bv  inserting  after  the  word  "age/'  in  line  five,  the  follow-  'aw of  issa. 
ing:  "or  who  shall  permit  any  of  said  persons  to  be  and  re- 
main in  his  place  of  business  where  liquors  are  sold." 
Approved  March  1,  1884. 


CHAPTER  IX. 


OF   EPHRAIM   CITY. 


AN  ACT  to  amend  •*  an  Act  Incorporating  the  City  of  Eph- 
raim  in  Sanpete  County,"  approved  February  14,  1868. 

Section  1.  Be  U  enacted  by  the  Governor  and  Legia- 
lative  Assembly  of  the  Territory  of  Utah:  That  Section  1 
of  an  act  entitled  "An  Act  Incorporating  the  City  of 
Ephraim  in  Sanpete  County/^  approved  February  14, 1868, 
be  and  the  same  is  hereby  amended  by  striking  out  all  after 
the  word  "wit"  in  the  third  line  and  before  the  word 
^^ shall"  in  the  ninth  line  of  said  section,  and  inserting  in 
lieu  thereof  the  following:  commencing  at  the  center  of 
Section  (10)  in  Township  (17)  South  Rm^  (3)  East  Salt 
Lake  Meridian,  thence  one  and  a  half  miles  west,  thence 
one  and  a  half  miles  north,  thence  one  and  a  half  miles 
east,  thence  one  and  a  half  miles  south  to  the  place  of  be- 
ginning. 

Sec.  2.  This  act  to  be  in  force  fi*om  and  after  its 
pai^sage. 

Approved  March  1,  1884. 


CHAPTER  X. 

OP  INCORPORATED  CITIES. 

AN  ACT  to  extend  the  Powers  of  Incorporated  Cities. 

Be  it  enacted  by  the  Governor  and  Legislative  Assembly 
of  the  Territory  of  Utah:   That  the  city  councils  of  each 
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Grantmg  ad-      ^^^  evciy  of  the  incorporated  cities  of  this  Territorj',  are 

ditionai  powers    hereby  authorized  and  empowered  by  ordinance  and  eu- 

citica.  forcement  thereof  to  enforce  the  payment  of  all  city  taxes 

by  levy  and  sale  of  the  real  or  personal  property  of  any 

delinquent  taxpayer,  in  the  manner  provided  by  law  for 

assessing  and  collecting  territorial  and  county  taxes.     The 

city  assessors  and  collectors  to  exercise  the  same  powers 

within  their  several  jurisdictions  as  are  exercised  by  county 

assessors  and  collectors,  and  any  city  taxes,  when  assessed, 

shall  be  a  lien  on  the  property  assessed  until  paid. 

Approved  March  1,  1884. 


City  lots,  etc 


CHAPTER  XI. 


OF   LAWS  OF   1882. 


AN  ACT  amending  Section  i.  Chapter  XIIl.    Laws  of  Utah, 

1882 


Be  it  enacted  by  the  Governor  and  Legislative  Assembly 
of  the  Territory  of  Utah:  That  Section  1  of  Chapter  XIIL 
(13)  Laws  of  1882  is  hereby  amended  by  striKing  out  all 
toSe  fcncelC  '     of  liucs  three,  four,  five,   and  up  to  and  including  the 
^*'*"  word  "repair"  in  line  six  of  said  section,  and  inserting  in 

lieu  thereof,  the  following:  "that  owners  of  such  lots  m  a 
town  or  village  not  incorporated,  as  may  be  designated 
^town  lots,'  by  the  county  court  of  the  county  in  which 
such  town  or  village  may  be  situated,  and  owners  of  such 
lots  within  an  incorporated  city  or  town,  as  may  be  desig- 
nated 'city  or  town  lots'  by  the  city  council  of  such  in- 
corporated city  or  town,  and  owners  of  orchards,  stack 
yards  and  gathered  crops  are  hereby  required  to  enclose 
them  with  a  lawful  fence  and  keep  the  same  in  repair." 
Approved  March  4,  1884. 


LAWS  OF   UTAH.  17 


CHAPTER  XII. 

OF  KAY8VILLE  CITY. 

AN  ACT  amending  an  Act  Incorporating  Kaysville  City  in 
Davis  County,  approved  February  13,  1868. 

Be  it  enacted  by  the  Governor  and  Legislative  Assembly 
of  the  Territory  of  Utah:  That  an  act  entitled  "An  Act 
Incorporating  Kaysville  City  in  Davis  County,"  approved 
Februaiy  13,  1868,  is  hereby  amended  by  striking  out  all 
of  Section  15  of  said  act,  and  substituting  therefor  the 
following:  "The  city  council  shall  have  power  to  restrain, 
regulate  or  prohibit  the  running  at  large  of  cattle,  horses, 
mules,  sheep,  swine,  goats,  and  all  kinds  of  poultry;  and  to 
audiorize  tne  distraining,  impounding  or  sale  of  the  same, 
for  the  penalty  and  costs  incurred  mereby,  and  to  impose 
penalties  for  any  violation  of  city  ordinance  in  relation 
thereto ;  and  to  tax,  regulate  or  prevent  the  keeping  of  dogs, 
and  to  authorize  the  destruction  of  the  same,  when  at  large 
contrary  to  city  ordinance;  Providedy  That  the  proceeds  of 
such  sale  shall  be  paid  into  the  county  treasury  of  the 
county,  less  the  amount  of  cost  and  expenses  incurred  in 
distraining,  impounding  and  selling  the  same,  to  be  used  as 
provided  lor  in  Section  408  of  the  Compiled  Laws  of  Utah ; 
and  that  such  costs  and  expenses  shall  not  exceed  those 
provided  for  in  Section  413,  Compiled  Laws  of  Utah,  for 
ftimlar  services. 

Approved  March  4,  1884. 


CHAPTER  XIII. 

OF  RICHMOND  CITY. 

AN  ACT  amending  "An  Act  Incorporating  Richmond  City 
in  Cache  County,"  approved  February  6,  i868. 

Section  1.     Be  it  enacted  by  the  Oovemor  and  Legis- 
kdive  Assembly  of  the  Territory  of  Utah,:  That  an  act  in- 
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corporating  Richmond  City  in  Cache  County  be  and  the 
same  is  hereby  amended  by  adding  thereto  the  following, 
to-wit :  the  city  council  of  Richmond  City  shall  have  power 
to  license,  tax  and  r^ulate  hackmen,  draymen,  carters, 
porters,  omnibus  drivers,  cabmen,  packers,  car  men,  and 
livery  stables  or  the  proprietors  thereof,  tavern,  hotel  and 
restaurant  keepers,  bakers,  and  confectioners. 

Sec.  2  To  regulate  and  control  the  locations  of  gas 
works,  canals,  tel^raph  and  telephone  poles  and  other 
similar  improvements. 

Sec.  3.  To  prevent  horse  racing  or  fast  riding  or 
driving  in  the  streets  of  said  city ;  to  prohibit  the  abuse  or 
cruel  treatment  of  animals,  and  to  punish  any  person  or 
persons  for  abusing  or  cruelly  treating  animals;  to  compel 
persons  to  put  up  hitching  posts  in  front  of  their  places  of 
business;  to  compel  the  fastening  of  horses,  mules  or  other 
animals  white  standing  in  the  streets  of  said  city. 

Sec.  4.  To  exclusively  control,  regulate,  repair  and 
clear  the  streets,  alleys,  bridges,  side  walks,  or  cross  walks, 
and  to  open,  widen,  straighten  or  vacate  streets  and  alleys, 
and  put  drains,  sewers  and  ditches  therein,  and  to  prevent 
the  injuring  and  incumbering  of  the  streets  or  side  walks 
of  said  city  in  any  manner  whatever. 

Sec.  5.  To  r^ulate  and  license  butchers,  and  to  re- 
voke their  license  ror  malconduct  in  the  course  of  trade, 
and  to  regulate,  license  and  restrain  the  sale  of  fresh  meat 
and  v^etables. 

Sec.  6.  The  city  council  shall  cause  to  be  published, 
by  posting  up  in  three  public  places  in  said  city  on  or  be- 
fore the  first  day  of  December  of  each  year,  a  statement  of 
the  finances  of  said  city  for  the  previous  fiscal  year,  show- 
ing the  receipts  and  disbursements  in  detail  of  me  funds  of 
said  city. 

Sec.  7.  The  city  council  of  said  city  shall  have  the 
exclusive  management  and  control  of  all  finances  and  prop- 
erty of  said  city;  and  shall  have  power  to  lay  out,  improve 
and  r^ulate  the  public  grounds  of  said  city,  to  direct  and 
regulate  the  planting  and  preserving  of  trees  in  the  streets 
and  public  grounds  of  said  city,  and  to  regulate  the  fencing 
of  lots  within  the  bounds  of  said  city. 

Approved  March  4,  1884. 
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CHAPTER  XIV. 


OF  LAWS  OF  UTAH. 


AN  ACT  amending  Section  213  of  the  Compiled  Laws  of 

Utah. 

Be  it  efuusted  by  the  Governor  and  Legidative  Assembly 
of  the  TerrUarv  of  Utah:  That  Section  213  of  the  Com- 
piled Laws  of  Utah  be  and  the  same  is  hereby  repealed 
and  the  following  substituted  in  lieu  thereof,  to-wit:  the 
county  treasurer  must  receive  and  safely  keep  all  funds  be-  ouiie*  of  county 
longing  to  the  county,  and  pay  out  the  same  only  on  war-  Tre«»urer  in  re* 
rants  issued  by  the  clerk  of  the  county  court;  he  must  keep  Sndi,°J£d  p^y. 
an  accurate  account  of  all  moneys  or  other  funds  received  "*"'  ^  ""**• 
or  disbursed  by  him;  he  must  issue  duplicate  receipts, 
keeping  a  memorandum  stub,  for  all  money  or  omer 
funds  received  by  him,  and  deliver  to  the  person  paying 
the  same  the  duplicate  and  present  to  the  clerk  of  the 
county  court  the  original  receipt.  He  must  pay  all  county 
warrants  presented  for  payment,  in  the  order  of  presenta- 
tion, if  he  have  sufficient  funds  for  that  purpose,  and 
must  keep  a  canceling  stamp  and  imprint  the  same  on  every 
warrant  paid  by  him;  at  the  close  of  each  fiscal  year  he 
must  make  and  present  to  the  ooimty  court  a  statement 
showing  the  balance  in  the  treasury  at  the  close  of  the 
previous  fiscal  year,  the  amount  received  from  each  source 
of  revenue,  the  amount  disbursed,  and  the  balance,  if  any, 
in  the  treasury;  he  must  present  with  each  annual  state- 
ment, as  vouchers  for  disbursements,  all  warrants  paid  by 
him  durins:  the  fiscal  year;  Provided,  That  with  the  state-  .._. 
ment  made  May  31,  1884,  he  must  present  all  warrants 
then  cancelled  and  deposited  in  his  ofiice.  If  required  by 
the  court  he  must  make  a  statement  at  any  time  showing 
the  condition  of  the  treasury,  and  his  office  shall  be  kept 
at  the  county  seat. 

Approved  March  4, 1884. 
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CHAPTER  XV. 


OF  STOCK. 


AN  ACT  providing  for  Recording  the  Pedigree  of  Stock. 

Section.  1.  Be  it  enacted  by  the  Governor  and  Legis- 
lative Aaaembly  of  the  Territoy^  of  Utah:  That  the  Terri- 
torial recorder  of  marks  and  brands  is  hereby  made  the 

Rrcorder  of        Territorial  recorder  of  the  pedigree  of  stock.     It  shall  be 

ITran^i  to**record  ^^^  ^^^7  *^  ^®^P  Suitable  rcoords,  properly  indexed  for  refer- 

p^^rec  of  ence,  for  reooiding  the  pedigree  of  each  of  the  following 
kinds  of  animals,  in  separate  books:  one  book  for  horses, 
one  for  homed  stock,  and  one  for  sheep.  It  shall  be  his 
duty  to  number  each  kind  separately  and  record  in  the 
order  in  which  they  are  filed,  tiie  pedigrees  of  all  animals 
presented  for  record,  as  prescribed  in  this  act,  and  shall 
endorse  thereon  the  date  and  page  of  record,  and  shall  fur- 
nish, when  required,  certified  copies  of  the  pedigree  of  any 
animal  found  of  record  in  his  office.  He  is  hereby  author- 
ized to  administer  the  oaths  provided  for  in  this  act,  and  it 

His  duUea  shall  bc  his  duty  to  keep  a  seal  which  he  shall  attach  to  all 

official  documents  given  under  his  hand  as  such  officer. 
Said  records  shall  be  open  to  the  inspection  of  interested 
persons  at  any  time  during  business  hours. 

Sec.  2.  A  pedigree,  to  be  entitled  to  record,  must  set 
forth  the  name  and  description  of  the  animal,  its  pedigree, 

miiHbe*^?-''**    SO  far  as  known,  and  the  name  and  residence  of  the  owner. 

corded,  and  Whcrc  thcrc  is  a  doubt  as  to  the  ancestors  of  an  animal,  the 
owner  must  state  it  by  prefixing  the  statement  relating  to 
that  part  of  the  pedigree  with  the  words:  "said  to  be,  or 
"  believed  to  be.  Each  pedigree  must  be  subscribed  and 
sworn  to  as  being  correct  oy  the  person  owning  the  animal 
described,  which  oath  may  be  administered  by  the  said  recor- 
der or  any  officer  authorized  to  administer  oaths. 

Sec.  3.     The  recorder  may  charge  for  recording  a 

Fc€a  of  recorder,  pedigree  of  uot  cxcecding  one  hundred  words,  one  dollar; 
for  each  additional  one  hundred  words  or  fraction  thereof, 
fifty  cents,  and  in  the  same  proportion  for  certified  copies  of 
pedigree. 

Penait  for  false  ^*^*  ^'     ^^^^  pcrsou  who  shall  kuowiugly  subscribe 

Btatemeats.        to,  or  prcscut  either  for  recx)rd,  or  to  any  purchaser  of  stock 
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a  written  or  printed  pedigree,  containing  statements  either 
wholly  or  in  part  false,  is  guilty  of  a  misdemeanor. 

Sec.  5.     The  records  and  papers  pertaining  to  said  Record  to  be 
office  shall  be  provided  from  the  funds  of  the  Territory  and  J^'**"*'  p'°p" 
shall  be  Territorial  property. 

Approved  March  5,  1884. 


CHAPTER  XVI. 

OF   PARTNEK8HIP. 

AN  ACT  authorizing  Limited  Partnership. 

Section.  1.     Be  it  enacted  by  the  Governor  and  Leg- 
iMative  Assembly  of  the  Territory  of  Utah:    That  limited 
partnerships  for  the  transaction  of  any  mining,  mercantile,  Jhipi'siy^be**' 
mechanical  or  manufacturing  business  within  this  Territory,  formed, 
may  be  formed  by  two  or  more  persons  upon  the  terms,  with 
the  rights  and  powers,  and  subject  to  the  conditions  and  lia-  conditioo8<ir 
bilities  herein  prescribed;  but  the  provisions  of  this  act  •'™*- 
shall  not  be  construed  to  authorize  any  such  partnership 
for  the  purpose  of  banking  or  effecting  insurance. 

Sec.  2.  Such  partnerships  may  consist  of  one  or  more 
persons  who  shall  be  called  general  partners,  and  shall  be  JJjJrS'SS**^ 
jointly  and  severally  responsible  as  general  partners  now  ■pecui  partner*, 
are  by  law,  and  of  one  or  more  perHons  who  shall  contribute 
in  actual  cash  payments,  or  in  real  or  personal  property,  a 
specific  sum  as  capital  to  the  common  stock,  who  shall  be 
called  special  partners,  and  who  shall  not  be  liable  for  the 
debts  of  the  co-partnership  beyond  the  fund  so  contributed 
by  him  or  them  to  the  capital  stock. 

Sec.  3.     The  s^eneral  partners  only  shall  be  author-  .„^ 
i^ed  to  transact  bosi^ee  an^ign  for  the  co-partnemhip  and  ^SJ^?" 
to  bind  the  same. 

Sec.  4.     The  persons  desiring  to  engage  in  the  forma- 
tion of  guch  partnerships,  shall  make  and  severally  sign  a  Certificate  to  Ve 
certificate,  which  shall  contain:     1.  The  name  of  the  firm  mustconuon! 
under  ndiich  such  partnership  is  to  be  conducted.     2.  The 
^neral  nature  of  the  business  intended  to  be  transacted. 
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3.  The  names  of  all  the  general  and  special  partners  in- 
terested therein,  distinguishing  which  are  general  and  which 
are  special  partners,  and  their  respective  places  of  residence. 

4.  The  amount  of  capital  in  money  or  in  real  and  personal 
property  which  each  special  partner  shall  have  contributed 
to  me  common  stock.  5.  The  period  at  which  the  partner- 
ship is  to  commence  and  the  period  at  which  it  shall  ter- 
minate. 

Sec.  5.  The  certificate  shall  be  acknowledged  by  the 
several  persons  signing  the  same  before  a  notary  public  or 
ackUowkdged!''  othcr  offioer  authorized  by  law  to  take  acknowledgment  or 
proof  of  the  execution  of  conveyances  of  land,  and  such 
acknowledgment  and  proof  shall  be  made  and  certified  in 
the  same  manner  as  the  acknowledgment  or  proof  of  con- 
veyances of  land  may  be  mad^  or  certified. 

Sec.  6.  The  certificate  so  acknowledged  and  certified 

Certificate  must  ^^^^^  "^  ^^^  ^^  ^^^  oflfioe  of  the  couuty  rccordcr  of  the 
be  recorded.  county  iu  which  the  principal  place  of  business  of  the  part- 
nership shall  be  situated,  and  shall  be  recorded  by  such 
county  recorder  in  a  book  kept  for  that  purpose,  and  in  case 
any  such  partnership  shall  have  a  place  of  business  in  more 
than  one  county  in  the  Territory,  then  a  copy  of  such 
certificate,  so  acknowledged  and  certified  by  the  county 
recorder  of  the  county  where  the  original  was  filed,  shall 
in  like  manner  be  filea  and  recorded  in  each  county  in  which 
such  partnership  shall  have  a  place  of  business,  in  the  office 
of  the  county  recorder  of  said  county. 

Sec.  7.  At  the  time  of  filing  the  original  certificate 
«i5?*^ll™!!!J?  with  the  evidence  of  the  acknowledgment  thereof,  as  before 

filed  with  cerufi-    _ ,  .  tt*  ^       •        /*  /»    i  \ 

cate.  directed,  an  amdavit  ot  one  or  more  of  the  general  partners 

shall  also  be  filed  in  the  same  office,  stating  that  the  sums 
specified  in  the  certificate,  or  value  thereof  in  real  and  per- 
sonal property,  have  been  contributed  by  each  of  the  special 
irtners  to  the  common  stock,  and  actually  and  in  good 
lith  paid  into  the  general  fund. 

Sec.  8.  No  such  partnership  shall  be  deemed  to  have 
fo^SSd"  niii"ce'rw  ^^ccn  formcd  until  a  o»tificate  shall  have  been  made, 
''fi^*f  *• «-       acknowledged,  filed  and  recorded,  nor  until  an  affidavit  has 

corded  and  affi-     ,  m     t  t     /•  t^i  T«i»  /»i  i 

davit  filed.  been  filed  as  before  directed,  and  if  any  false  statanent  be 
made  in  such  certificate  or  affidavit,  all  die  persons  interested 
in  such  partnership  shall  be  liable  for  all  the  engagements 
thereof  as  general  partners. 

Sec.  9.    The  partners  shall  immediately  publish  the 

Terms  of  part-    terms  of  the  partnership,  when  recorded  as  above  provided, 

nexship  must  be    «  ,    ,        ,    VT^  *^     .•  i        •  ^         ^      i 

published:  when  lor  at  Icast  touT  consecutivc  weeks  m  a  newspaper  to  be 
and  how.  designated  by  the  county  recorder  of  the  county  m  whidi 
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the  record  shall  be  made,  and  if  no  newspaper  is  published 
in  the  county,  then  the  same  shall  be  published  in  a  news- 

Eaper  publi^ed  within  the  judicial  district  in  which  their 
osiness  shall  be  conducted,  and  if  such  publication  be  not 
made  the  partnership  shall  be  deemed  general. 

Sec.  10.     Affidavits  of  the  publication  of  such  notice  ^^i^^^^^l  ^ 
bv  the  printer,  publisher,  or  foreman  of  the  newspaper  in  be  evidence'of 
which  tne  same  shall  be  published,  shall  be  filed  with  the  **"  »^"®°" 
county  recorder  directing  the  same  and  shall  be  evidence  of 
the  facts  therein  contained. 

Sec.  11.  Every  renewal  or  continuance  of  such  part- 
nership beyond  the  time  originally  fixed  for  its  duration.  Renewal  of. 
shall  be  certified,  acknowledged  and  recorded,  and  an  affi- 
(Ia\'it  of  a  general  partner  be  made  and  filed,  and  notice  be 
given  in  the  manner  herein  required  for  its  original  forma- 
tion, and  every  such  partnership  which  shall  be  otherwise 
renewed  or  continued  shall  be  deemed  a  general  partnership. 

Sec.  12.  Every  alteration  which  shall  be  made  in 
the  names  of  the  partners,  in  the  nature  of  the  business.  Alteration  and 
or  in  the  capital  or  shares  thereof,  or  in  any  other  matter  jJuSfTi  **'"°' 
specified  in  the  original  certificate,  shall  be  deemed  a  disso- 
lution of  the  partnership,  and  every  such  partnership  which 
shall  in  any  manner  be  carried  on  after  any  such  alteration 
shall  have  been  made,  shall  be  deemed  a  general  partner- 
ship, unless  renewed  as  special  partnership  according  to  the 
provisions  of  this  act. 

Sec.  13.     The  business  of  the  partnership  shall  be         ^^ 
conducted  under  a  firm  in  which  the  names  of  the  general    °^  *^ 
parthers  only  shall  be  inserted,  and  if  the  name  of  any 
special  partner  shall  be  so  used  in  such  firm,  he  shall  be 
deemed  and  held  liable  as  a  general  partner. 

Sec.  14.     Actions  in  relation  to  the  business  of  the 
partnership  may  be  brought  and  conducted  by  and  against       ^ 
the  general  partners  in  the  same  manner  as  if  there  were  no 
specuil  partners. 

Sec.  16.  No  part  of  the  sum  which  any  special  part- 
ner shall  have  contributed  to  the  capital  stock  shall  be  capital  stock 
withdrawn  by  him  from  the  firm,  or  paid  or  transferred  to  **"^^"'***- 
him  in  the  shape  of  dividends,  profits,  or  otherwise,  at  any 
time  during  the  continuance  of  such  partnership,  but  any 
partner  may  annually  receive  such  rate  of  intercut  on  the 
sum  80  contributed  by  him,  as  may  be  agreed  upon  in  the 
articles  of  co-partnei^ip  not  exceeding  twelve  per  centum 
per  annum,  if  the  payment  of  such  interest  shall  not  reduce 
the  original  amount  of  such  capital,  and  after  the  payment 
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of  such  interest,  if  any  profits  shal  I  remain  to  be  divided, 
he  may  also  receive  his  portion  of  such  profits. 

Sec.  16.  If  it  shal  I  appear  by  the  payment  of  interest 
or  profits  to  any  special  partner  the  original  capital  has  been 
reduced,  the  partner  receiving  the  same  shall  be  bound  to 
restore  the  amount  necessary  to  make  good  his  share  of  the 
capital  with  interest. 

Sec.  17.  A  special  partner  may  from  time  to  time 
nSTto^tnSlMt*"  examine  into  the  condition  and  progress  of  the  partnership 
busineu  conccrus,  and  may  advise  as  to  their  management,  but  shal  I 

not  engage  in  or  transact  any  ordinary  business  of  the  part- 
nership. If  he  shall  interfere  contrary  to  this  provision, 
he  shall  be  deemed  in  law  a  general  partner,  ana  account- 
able as  such. 

Sec.  18.     The  general  partners  shall  be  liable  to  ac- 
acia?'prrlner*  count  to  each  other,  and  to  the  special  partners,  for  their 
lu  a  count.        management  of  the  business,  as  other  partners  are  now  liable 
by  law. 

Sec.  19.     Every  special  partner  who  shall  violate  any 
provision  of  Section  17,  or  who  shall  concur  in  or  assist  to 
Liabihty  oj^^^^  any  such  violation  by  the  partnership,  or  by  any  individual 
partner,  shall  be  liable  cw  a  general  partner. 

Sec.  20.     In  case  of  the  insolvency  or  bankruptcy  of 
Special  partners  ^^^  partnership,  uo  spccial  partner  shall,  under  any  circum- 
cw/ronT*"  "    stances,  be  allowed  to  claim  as  a  creditor,  until  the  claims 
of  all  the  creditors  of  the  partnership  shall  be  satisfied. 
Sec.  21.     No  dissolution,  unless  by  the  consent  of 
Dissolution  of,     creditors  of  such  partnership,  by  the  acts  of  the  parties, 
when.         '     shall  take  place  previous  to  tne  time  specified  in  the  certifi- 
cate of  its  formation  or  in  the  certificate  of  its  renewal, 
until  a  notice  of  such  dissolution  shall  have  been  filed  and 
recorded  in  the  oflSce  of  the  recorder  of  the  county  in  which 
the  original  certificate  was  recorded,  and  published  once  in 
each  week,  for  four  consecutive  weeks   in  a  newspaper 
printed  in  each  of  the  counties,  or  if  none  are  printed  in 
the  county,  then  in  the  judicial  district  where  the  partner- 
ship may  have  places  of  business. 

Sec.  22.    This  act  shall  take  eftect  on  the  first  day  of 
August,  1884. 

Approved  March  12,  1884. 
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CHAPTER  XVII. 


OF  PAYMENT  OF  JUBORS. 


Pay  of  jurors. 


AN  ACT  providing  for  the  Payment  of  Jurors. 

« 

Section  1.  Be  it  enacted  by  the  Governor  and  Legis- 
Mive  Assembly  of  the  Territory  ofUtah:  That  hereafter  and 
until  the  first  day  of  April,  A.  D,  1886,  jurors  summoned 
to  attend  the  district  courts  of  this  Territory  shall  be  paid 
the  sum  of  two  dollars  per  day  for  each  day's  actual  attend- 
ance, and  twelve  cents  per  mile  one  way  for  the  distance 
necessarily  traveled  from  the  place  of  summons  to  the  place 
of  holding  court. 

Sec.  2.  The  clerk  of  the  district  court  shall  when- 
ever a  juror  is  discharged,  issue  to  him  a  certificate  under  SjJJS^hel?  ^ 
the  seal  of  the  court  stating  the  name  of  the  juror,  and 
when  and  where  he  was  summoned,  the  number  of  miles 
necessarily  traveled  from  the  place  where  service  of  the 
summons  was  made  to  the  place  of  holding  court,  and  the 
number  of  days  said  juror  was  in  actual  attendance. 

Sec.  3.  Upon  presentation  of  said  certificate  to  the 
auditor  of  public  accounts  he  shall  forthwith  audit  the  same  u"ue  waJSSt  «or 
by  oompanng  it  with  the  statement  of  the  clerk,  provided  p*y">«n« 
for  in  Section  5  of  this  act,  and  if  found  correct  and  an 
appropriation  has  been  made  for  that  purpose  and  is  not 
exhausted,  the  auditor  shall  issue  his  warrant  for  the  proper 
amount;  such  warrant  shall  be  redeemed  whenever  pre- 
sented for  payment  at  the  Territorial  treasury  out  of  any 
money  appropriated  for  that  purpose. 

oEC.  4.  The  plaintiiOP  in  each  civil  action  and  the 
appellant  in  each  civil  case  appealed  to  the  district  court,  iUjcd'fo?. '^"^ 
shall  re8|>ectively  before  his  complaint  is  filed  or  his  appeal 
is  docketed  deposit  with  the  clerk  of  said  court  the  sum  of 
three  dollars,  which  shall  be  known  and  designated  as  the 
jury  fund. 

Sec.  5.     The  said  clerk  shall  within  ten  days  after 
the  close  of  each  term  of  the  district  court,  ftimish  the  cierkto  furnish 
Territorial  auditor  of  public  accounts  a  statement,  showing  /uro!?*" 
the  name  of  each  juror  in  attendance  during  the  said  term 
of  court,  when  and  where  he  was  summoned,  the  number 

4 
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of  miles  necessarily  traveled  from  the  place  where  service 
of  the  summons  was  made  to  tlie  place  of  holding  court, 
and  the  number  of  days  said  juror  was  in  actual  attendance. 
Sec.  6.     The  said  clerk  shall^  on  or  before  the  first 
cicrks  shall  pay  Mouday  of  Juuc,  1884,  and  quarterly  thereafter  pay  into 
into  treasury       tlic  Territorial  treasury  all  sums  of  money  deposited  with 
moneys,     t  ,    ^^  undcr  thc  provisious  of  this  act,  less  his  fees  as  herein- 
after provided,  and  shall  at  the  same  time  fiirnish  the  Ter- 
ritorial auditor  of  public  accounts  a  statement  showing  the 
number  of  cases  filed,  and  appeals  docketed  since  making 
his  last  statement,  and  the  title  of  each  case;    Promded^ 
That  his  first  statement  shall  show  the  cases  filed  and  ap- 
peals docketed  aft^r  the  approval  of  this  act. 

Sec.  7*     The  clerk  shall  receive  for  his  services  hire 
Salary,  clerk,     tcu  pcr  ccut.  of  all  sums  dcpositcd  with  him  under  the  pro- 
visions of  this  act,  which  amount  shall  be  in  lieu  oi  all 
fees  for  the  same  service. 

Sec.  8.     Jurors'  certificates  for  services  rendered  since 

Jurors'  January  1,  1884,  and  prior  to  the  approval  of  this  act, 

crt.  cates.  g|^^||    j^  redeemed   as  provided   in   Section   2,   Chapter 

XLIX.,  of  the  Session  Laws  of  1882. 
Approved  March  12,  1884. 


CHAPTER  XVIII. 


OP   PUBLIC  HOUSES. 


AN  ACT  amending  *'An  Act  for  the  Protection  of  Keepers 
of  Inns,  Hotels  and  Boarding  Houses,  approved  Feb- 
ruary 15,  1876.'* 

Be  it  enacted  by  the  Governor  and  Legislative  Assembly 
of  the  Territory  0/  Utah:    That  an  act  entitled  "An  Act  for 
the  protection  of  the  Keepers  of  Inns,  Hotels,  and  Board- 
ing  Houses,"   approved    February    15,  1876,  be  and    is 
hereby  amended  by  adding  thereto  the  following  section : 
Sec.  4.     Whenever  a  special  agreement  shall   have 
Storage  charg  s,  bccu  made  between  the  owner  of  a  storage  warehouse  and 
7o\\cct^dJ''''^     parties  storing  any  description  of  property  therein  ward- 
ing the  price  for  such  storage,  said  property  shall  be  sub- 
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ject  to  the  lien  of  such  storage  warehouse  owner  for  charges 
for  freight,  storage,  insurance,  etc.,  and  such  storage  ware- 
house owner  shall  have  the  right  to  detain  such  property 
until  charges  are  paid,  and  in  case  of  non-payment  of  such 
charges  for  the  period  of  six  months,  such  storage  ware- 
house owner  shall  have  the  right  to  sell  said  property  sa 
stored,  or  such  part  thereof  as  may  be  necessary  to  pay 
chai^.  All  such  sales  to  be  in  accordance  with  the 
teni»  and  conditions  as  provided  for  in  Section  3  of  this 
Chapter, 

Approved  March  12,  1884. 


CHAPTER  XIX. 


OF  RICHMOND   CITY. 


AN  ACT  amending  "An  Act  incorparating  Richmond  City 
in  Cache  County,"  approved  February  6,  i868. 

Be  it  enacted  by  the  Governor  and  Leffisbttive  Assembly 
of  the  Territory  of  JJiaJi:  That  Section  1  of  an  act  entitled 
"  iVn  Act  incorporating  Richmond  City  in  Cache  County," 
approved  February  6,  1868,  be  amended  so  as  to  read  as 
follows: 

Section  1.  Be  it  enacted  by  the  Governor  and  Legis- 
lative Assembly  of  the  Territory  of  Utah:  That  all  that  dis-  . 
trict  of  country  embraced  in  the  following  boundaries  in  boundTncs  oc 
Cache  County,  to-wit:  commencing  at  the  center  of  Section 
thirteen  (13)  Township  (14)  North,  range  one  East,  and 
ninnii^  thence  due  west  to  Cub  River,  thence  down  the 
main  channel  of  said  river  to  the  center  line  of  Section  six 
(6)  in  To^Tiship  thirteen  (13)  North  Range  one  East,  thence 
east  on  said  line  to  the  center  of  Section  one  (1),  thence  due 
north  to  the  place  of  beginning,  shall  be  known  and  desig- 
nated under  tne  name  of  Richmond  City;  and  the  inhabi- 
tants thereof  are  hereby  constituted  a  body  corporate  and 
.  iK)litic,  by  the  name  aforesaid,  and  shall  have  perpetual 
j^uooession,  and  may  have  and  use  a  common  seal,  which 
they  may  changed  and  alter  at  pleasure. 

Approved  March  12,  1884. 


^ 
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CHAPTER  XX. 

OF   DISEASED   ANIMALS. 

AN  ACT  to  prevent  the  importation,  selling  or  running  at 
large  of  any  domestic  animal,  affected  with  any  in- 
fectious or  contagious  disease. 

Section  1.  Be  it  enacted  by  the  Governor  and  Legis- 
lative Aaaembly  of  the  Territory  of  Utah:  That  it  shall 
not  be  lawful  for  the  owner  of  any  domestic  animal,  or  any 
person  having  the  same  in  charge,  knowingly  to  import  or 
drive  into  this  Territory  any  animal  having  any  contagious 
or  infectious  disease;  and  any  person  so  offending  shall  be 
guilty  of  a  misdemeanor. 

Sec.  2.  Any  person  being  the  owner  of  any  domestic 
Penalty  for  per-  animal  or  having  the  same  in  enarge  who  shall  turn  out  or 
ITnl^fs  to*Si  suffer  any  such  domestic  animal  having  any  contagious  or 
at  large.  infcctious  discasc,  knowing  the  same  to  be  so  dis^ised,  to 

run  at  large  upon  any  uninclosed  land,  eommon  or  high- 
way, or  shall  sell  or  dispose  of  any  domestic  animal,  know- 
ing the  same  to  be  so  diseased,  without  fully  disclosing  the 
fact  to  the  purchaser,  shall  be  guilty  of  a  misdemeanor. 
Sec.  3.     Any  person  violating  any  of  the  provisions 
Additional    '     of  this  act,  iu  adaition  to  the  penalties  herein  provided, 
SSuilS  '^"^  ^'    shall  be  liable  for  all  damages  that  may  accrue  to  the  party 
damaged   by   reason  of  said  diseased   animal   imparting 
disease. 

Approved  March.  12,  1884. 


CHAPTER  XXI. 

OF   MORTGAGES. 

AN  ACT  in  relation  to  Mortgages  of  Personal  Property. 

Section  1.  Be  U  enacted  by  the  Governor  and  Leffis- 
lative  Assembly  of  the  Territory  of  Viah:  That  no  mort- 
gage of  personal   property  shall  be  valid  as  against  the 
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rights  and  interests  of  any  person,  fother  than  the  parties 
thereto),  unless  the  possession  of  sucn  personal  property  be 
delivered  to,  and  retained  by  the  mortgagee,  or  unless  the 
mortgage  provide  that  the  property  may  remain  in  the 
possession  of  the  mortgagor,  and  be  aooompanied  by  an 
affidavit  of  the  parties  thereto,  or  in  case  any  party  is 
absent,  an  affidavit  of  the  parties  present,  and  of  the  agent  - 
or  attorney  of  such  absent  party,  that  the  same  is  made  in 
good  faith  to  secure  the  amount  named  therein,  and  without 
any  design  to  hinder  or  delay  the  creditors  of  the  mort- 
gagor. 

Sec.  2.     Every  mortga^  of  personal  property  shall 
be  witnessed;  acknowledged  oy  the  mortgagor,  or  person  ^^Jjjf^'*^' 
executing  the  same,  and  when  the  mortgage  debt  is  satisfied 
nhail  be  released  by  the  mortgagee,  in  the  same  manner  as 
is  provided  for  mortgages  of  real  property. 

Sec*  3.  Every  mortgage  of  personal  property,  to- 
gether with  the  affidavit  and  acknowledgment  thereto,  shall,  JJl3^^to  be 
to  constitute  notice  to  third  parties,  be  filed  for  record  in  "^rt^w'Sow''** 
the  office  of  the  recorder  of  the  county  where  the  mort- 
gagor resides,  or,  in  case  he  is  a  non-resident  of  this  Terri- 
tory, then  in  the  respective  offices  of  the  recorders  of  each 
and  every  county  miere  the  i)ersonal  property  may  be  at 
the  time  of  the  execution  of  the  mortgage;  and  each  of 
8ueh  recorders  shall,  on  receipt  of  such  mortgage,  endorse 
thereon  the  time  of  filing  the  same  with  him,  and  shall 
promptly  record  the  same,  together  with  said  affidavit  and 
acknowledgment,  in  a  book  to  be  kept  in  his  office,  properly 
indexed  and  specially  provided  for  the  record  of  chattel 
mortgages,  and  when  so  recorded  deliver  the  same  to  the 
mortgagee. 

Sec.  4.  For  his  services  as  provided  herein,  the  re- 
corder shall  be  entitled  to  receive  the  same  fees  as  are 
provided  for  like  services  in  case  of  conveyances  of  real 
property. 

Sec.  6.  Any  mortgage  of  personal  property  ackowl- 
edged  and  filed  as  hereinbefore  provided,  shall  thereupon,  vaiid  against 
if  made  in  good  faith,  be  good  and  valid  as  against  the  *^'**^"°"- 
creditors  of  the  mortgagor,  and  subsequent  purchasers  and 
mortgagees,  from  the  time  it  is  so  filed  for  record  until  the 
maturity  of  the  entire  debt  or  obligation  for  the  security  of 
which  the  same  was  given,  and  for  a  period  of  ninety  days 
thereafter;  Promdedy  The  entire  time  shall  not  exceed  one 
year. 

Sec.  6.  Personal  property  mortgaged  may  be  taken 
on  attachment,  if  any  l^al  cause  for  attachment  exist,  or 
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on  execution  issued  at  the  suit  of  a  creditor  of  the  mort- 
gagor, but  before  the  property  is  so  taken,  the  officer  must 
pay  or  tender  the  mortgagee  the  amount  of  the  mortgage 
debt  and  interest  at  the  pTac«  where  by  its  terms  it  is  nmde 
payable,  if  such  place  is  within  this  Territory.  If  it 
specifies  no  place  of  payment,  or  if  it  be  payable  without 
this  Territor}',  then  he  must  de}K)sit  the  amount  thereof 
with  the  county  treasurer  of  any  county  wherein  the  mort- 
gage is  recorded,  payable  to  the  mortgagee,  or  his  order. 

Sec.  7.  A  copy  of  any  mortage  of  personal  prop- 
erty made,  acknowledged,  and  filed  for  record  as  provided 
in  this  act,  certified  by  the  recorder  in  whose  office  the  same 
shall  be  filed,  may  be  read  in  evidence  in  any  court  in  this 
Territory  without  further  proof  of  the  execution  of  the 
original,  if  said  original  be  lost  or  out  of  the  control  of 
the  person  wishing  to  use  it. 

Sec.  8.  The  provisions  of  the  foregoing  sections 
shall  extend  to  and  include  all  such  bills  of  sale,  deeds  of 
trust,  and  other  conveyances  of  personal  property  as  shall 
have  the  effect  of  a  mortgage  or  lien  upon  sudi  property. 

Sec.  9.  An  action  for  the  foreclosure  of  a  mortgage 
on  per^nal  property,  or  the  enforcement  of  any  lien 
thereon,  of  whatever  nature,  may  be  commenced,  conducted 
and  concluded  in  the  same  manner  as  provided  by  law  for 
the  foreclosure  of  a  mortgage  or  lien  on  real  property,  and 
without  the  right  of  redemption;  Provided^  Tnat  where 
the  sum  claimed  is  less  than  three  hundred  dollars,  justices 
of  the  peace  shall  have  jurisdiction  for  the  foreclosure  of 
the  same.  It  shall  be  lawful  for  the  mortgs^r  to  insert 
in  his  mortgage  the  usual  clauses  of  a  deed  ca  trust,  with 
power  of  sale,  on  such  notice  and  advertisement  and  in  such 
manner  as  is  provided  for  the  sale  of  personal  property 
taken  on  execution  in  the  trustee  or  trustees  therein  named, 
or  in  the  sheriff  of  the  county  wherein  said  property  is 
situated,  and  in  such  cases  the  trustee  or  trustees,  or  the 
sheriff  of  such  county  may  advertise  and  sell  such  personal 
property  as  may  be  provided  in  such  clauses  or  in  such 
deed  of  trust;  and  any  such  sale  made  as  aforesaid,  the 
mortgagee,  his  representatives  or  assigns,  may  in  good  faitli 
purchase  the  property  so  sold  or  any  part  thereof. 

Sec.  10.  The  trustee  or  trustees  making  a  sale  of 
mortgaged  property,  as  in  the  foregoing  section  provided, 
shall  be  entitled  to  receive  as  oompeasation  such  fees  as  niay 
be  provided  in  such  instrument,  and  failing  such  provision, 
or  in  case  sales  be  made  by  sheriff,  the  same  fees  as  upon 
sales  of  personal  property  on  execution. 
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Sec.  11.     Any  mortgagor,  agent,  servant  or  employee 
of  any  mortgagor  of  personal  property,  who  shall  during 
the  time  suc£  mortgage  remains  in  force,  destroy,  conceal,  wiJJyftJ'JSn!* 
sell  or  otherwise  dispose  of  the  whole  or  any  part  of  the  fn|  o"5;,7royjnB 
property  mortgaged,  or  who  shall  remove  the  same  or  any  mortgaged  pn>p. 
part  thereof  from,  the  Territory,  without  the  written  con-  *^'^' 
sent  of  the  mortgagee,  his  l^al  representative  or  assigns, 
shall  be  deemed   guilty  of  obtaining  money  under  ^Ise 
pretenses,  and  on  conviction  thereof  shall  be  punished  by  a 
fine  not  exceeding  three  times  the  value  of  the  property 
described  in    the    mortgage,  or  by   imprisonment   in  the 
eonnty  jail  not  more  than  six  months,  or  by  both  such  fine 
and  imprisonment  at  the  discretion  of  the  court. 

Sec.  12.     The  term  mortgage  in  the  forgoing  sec-  Defining  term 
tions  shall  embrace  deeds  of  trust  and  all  instruments  in-  "*'^**«'- 
tended  as  security  for  debt. 

Sbc.  13.     Nothing   herein  contained  shall  authorize 
any  person  to  mortgage  any  part  or  portion  of  such  person's  em^^  **" 
personal  property  as  may  be  by  law  exempt  from  seizure 
and  sale  under  execution,  except  as  security  for  the  pur- 
chase money  therefor. 

Sec.  14.     All  acts  or  parts  of  acts  confliicting  herewith 
are  hereby  repealed. 

Approved  March  13,  1884. 


CHAPTER  XXII. 


OF  TELEPHONE  COMPANIES. 


AN  ACT  to  Provide  for  the  Organization  and  Regulation  of 

Telephone  Companies. 

Section  1.  Be  it  enacted  by  the  Governor  and  Legia- 
ferfiw  Aifsembly  of  the  Territory  of  Utah:  That  any  num- 
ber of  persons,  not  less  than  thi-ee,  two-thirds  of  whom 
njust  be  residents  of  this  Territory,  may  associate  and  form 
a  company  for  the  purpose  of  constructing,  owning,  hold- 
J^g  and  working  a  line  or  lines  of  telephone  in  this 
Territory,  upon  the  terms  and  conditions,  and  subject  to  the 
liabilities  prescribed  in  this  act. 
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Sec.  2.  Such  persons  under  their  hands  shall  make 
a  certificate  which  shall  specify:  1.  The  corporate  name 
of  the  company;  2.  The  general  route  of  tne  principal 
line  or  lines  of  telephone,  designating  the  principal  points 
to  be  connected  thereby;  3.  The  amount  of  the  capital 
stock  of  the  company  and  the  number  of  shares  into 
which  the  same  shall  be  divided;  4.  The  names  and  places 
of  rtsidence  of  the  principal  shareholders,  and  the  number 
of  shares  subscribea  for  by  each;  6.  The  period  of  the 
existence  of  said  company  not  to  exceed  fifty  years.  Which 
certificate  shall  be  duly  signed  and  acknowledged,  and  filed 
in  the  oflice  of  the  Secretary  of  the  Territory. 

Sec.  3.  Upon  complying  with  the  provisions  of  the 
Privileges,  when  preceding  section,  such  company  shall  become  a  body  cor- 
porate by  the  name  designated  in  said  certificate,  and  shall 
be  entitled  to  all  the  rights  and  privileges,  and  subject  to 
liabilities  common  to  corporations  in  this  Territory,  and  a 
certified  copy  of  said  certificate  may  be  used  as  evidence  in 
all  courts  and  places. 

Sec.  4.  Such  company  shall  have  power  to  purchase, 
take,  receive,  hold,  use  and  vend  to  others  to  be  used  any 
patent  or  patents  for  telephoning;  and  any  and  all  rights 
thereunder;  to  purchase,  take,  receive,  hold  and  maintain  any 
and  all  rights,  privil^es  and  franchises  relating  to  the  busi- 
ness of  telephoning;  to  make,  receive  by  assignment,  or  ratify 
by  contract  or  agreement  for  the  building,  maintaining,  con- 
trolling or  working  of  any  telephone  line  or  lines;  to  con- 
struct, purchase,  lease,  take,  or  receive,  hold,  control  and  work 
any  telephone  line  or  lines  so  purchased  by  them  in  the  Ter- 
ritory oi  Utah;  and  to  purchase,  take,  lease,  hold,  own,  use 
and  occupy  any  real  or  personal  estate,  rights,  property, 
telephone  lines,  grants,  franchises  and  privileges  that  may 
be  proper  or  convenient  for  the  complete  transaction  of  its 
business  or  for  effectually  and  conveniently  carrying  out 
the  objects  and  purposes  of  said  company.  It  sfaalf  also 
have  power  to  appoint  such  directors,  officers,  and  agents, 
and  to  make  such  rules,  regulations  and  by-laws  as  may  be 
necessary  or  proper  in  the  transaction  of  its  business,  and 
not  inconsistent  with  the  laws  of  this  Territory  or  of  the 
United  States. 

Sec.  5.  Such  company  is  authorized  to  construct 
telephone  lines  along  and  upon  any  road  or  highway,  or 
across  any  of  the  waters,  or  over  any  lands  witliin  the  limits 
of  this  Territory  by  the  erection  of  the  necessary  fixtdires, 
including  poles,  posts,  piers,  or  abutments,  and  the  appropri- 
ation of  any  standing  trees,  except  fruit  and  ornamental  trees, 
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and  trees  within  enclosures  for  sustaining  the  wires  of  said 
telephone  lines;  Provided,  The  same  shall  not  be  so  con- 
structed as  to  inconunode  the  public  use  of  said  road  or 
highway  or  injuriously  interrupt  the  navigation  of  said 
waters ;  but  shall  be  constructed  under  such  rules  and  reg- 
ulations as  the  county  courts  of  the  several  counties  througn 
which  said  telephone  line  or  lines  shall  pass  may  prescribe. 
Sec.  6.  If  any  person  over  whose  lands  said  lines 
shall  pass,  upon  which  poles,  posts,  piers,  or  abutments  Damages  how 
shall  be  plaoeid,  or  standing  trees  appropriated,  shall  con-  asccruined  and 
sider  himself  aggrieved  or  damaged  thereby,  it  shall  be  the  ^  **^  " 
duty  of  the  district  court  of  the  district  within  which  such 
lands  are,  on  the  application  of  such  person,  and  on  notice 
of  such  application  being  served  on  the  president,  sec- 
retary, agent  or  attorney  of  such  company,  to  appoint  three 
discreet  and  disinterested  persons  as  commissioners,  who 
shall  severally  take  an  oath  before  any  person  authorized 
to  administer  oaths,  that  they  will  faithfully  and  impartially 
fjerform  the  duties  required  of  them  by  this  act,  and  it 
shall  be  the  duty  of  said  commissioners,  or  a  majority  of 
them,  to  make  a  just  and  equitable  appraisal  of  all  the  loss 
or  damage  sustained  by  said  applicant  by  reason  of  said 
Imes,  poles,  poets,  piers,  or  abutments,  or  appropriation  of 
standing  trees;  duplicates  of  said  appraisement  shall  be  re- 
duced to  writing  and  signed  by  said  commissioners  or  a 
majority  of  them,  one  copy  shall  be  delivered  to  the  appli- 
cant, one  to  the  president,  secretaiy,  agent  or  attorney  of 
said  company  or  corporation,  and  tne  original  shall  be  filed 
in  the  office  of  the  clerk  of  the  district  court  of  said  dis- 
trict; and  in  case  any  damage  shall  be  adjudged  to  said  ap- 
plicant, the  company  or  corporation  shall  pay  the  amount 
thereof,  with  the  costs  of  said  appraisal;  said  costs  to  be 
set  forth  and  liquidated  with  the  damages  appraised,  and 
said  eommisioners  shall  receive  for  their  service  such  com-  ^ 

..  xi_j*j^«j.»j  jii  •"!•      Compensation  ol 

pensation  as  tne  distnct  judge  may  award,  to  be  paid  m  commissioners, 
like  manner  as  the  costs  and  damages  appraised;  Provided^ 
however y  That  in  no  case  shall  any  person  be  entitled  to  any 
damage  when  the  application  for  tne  appointment  of  com- 
missioners to  appraise  the  same  is  not  made  to  the  district  Application  must 
court  within  six  months  after  the  erection  of  said  telephone  Si  momhll'**'" 
Imes  across  the  lands  of  such  persons. 

Sec.  7.     Any  telephone  company  may  at  any  time 
with  the  consent  of  the  persons  holding  two-thirds  of  the  Power  of  sale, 
issued  stock  of  said  company,  sell,  lease,  assign,  transfer 
and  convey  any  rights,  pnvileges,  franchises  and  property 
of  said  company. 
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Sec.  8.  All  operators,  clerks  and  persons  in  the  em- 
ploy of  any  telephone  company,  while  employed  in  the 
offices  of  said  company  or  along  the  route  of  its  telephone 
lines  shall  be  exempt  from  serving  on  juries. 

Sec.  9.  Sections  2204,  2205,  2206  and  2207  of  the 
Compiled  Laws  of  Utah,  in  so  far  as  they  are  applicable  to 
telephone  companies,  are  hereby  made  a  part  of  this  act. 

Sec.  10.  This  act  shall  not  be  construed  to  limit  or 
impair  any  rights  of  any  telephone  company  already  in 
operation  in  this  Territory. 

Approved  March  13, 1884. 


CHAPTER  XXIII. 


OF  WELLSVrLLE  GFTY. 


Defining  boun- 
daries. 


AN  ACT  amending  "An  Act  to  Incorporate   the  City  of 
Wellsville,"  approved  January  19th,  1866. 

Section  1.  Be  U  enacted  by  the  Governor  and  Legis- 
hUive  Assembly  of  the  Territory  of  Utah:  That  Section  1  of 
an  act  entitled  "  An  Act  to  Incorporate  the  City  of  Wells- 
ville,"  approved  January  19,  1866,  be  and  the  same  is 
hereby  amended  so  as  to  read  as  follows:  Section  1.  Be 
it  enacted  by  the  Governor  and  Legisfutive  Assembly  of  th^ 
Territory  aj  lltah:  That  all  of  that  district  of  country 
embraced  in  the  following  boundaries  in  Cache  County,  to- 
wit:  Commencing  at  the  southwest  comer  of  the  northwest 
quarter  of  Section  fifteen  of  Township  ten  north  of  Range 
one  west,  thence  north  from  said  place  of  begixming  four 
and  one-fourth  miles,  thence  east  three  miles,  thenoe  south 
four  and  one-fourth  miles,  thence  west  three  miles  to  the 
point  of  beginning,  shall  be  known  and  designated  under 
the  name  and  style  of  Wellsville  City,  and  the  inhabitants^ 
thereof  are  hereby  constituted  a  body  corporate  and  politic 
by  the  name  aforesaid,  and  shall  have  perpetual  succession 
and  may  have  and  use  a  conunon  seal  which  they  may 
change  and  alter  at  pleasure. 

Sec.  2.  That  Section  30  of  said  act  be  and  the  same 
is  hereby  amended  so  as  to  read  as  follows :     Sec.  30.  The 
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city  oonncil  of  said  city  shall  have  power  by  ordinance  and 
enforcement  thereof,  to  license,  tax,  and  regulate,  or  to  ab-  cuy  council,  its 
8olutely  prohibit  the  manufacture,  sale,  or  giving  away  in  p**"^*"' 
any  quantity  of  spirituous,  vinous,  fermented,  or  other  in- 
toxicating liquors;  Provided,  That  if  any  person,  corpora- 
tion or  association  of  persons  is  licensed  or  permitted  withm 
said  city  to  carry  on  the  business  in  whole  or  in  part  men- 
tioned in  this  Section,  then  any  other  person,  corporation  or 
association  of  persons  not  prohibited  by  the  laws  of  this 
Territory,  may  carry  on  said  business  in  like  manner  and 
luider  restriction  and  r^ulations. 

Sbc.  3.     That  Section  32  of  said  act  be  and  the  same 
ij»  hereby  amended  so  as  to  read  as  follows :   Sec.  32.  The  Jn^dtSJiding 
city  council  of  said  city  shall  have  power  to  license,  tax,  *»o"«««- 
and  r^ulate  tavern  ana  hotel  keepers,  boarding,  victualing, 
or  cofiee  houses  and  restaurants  or  the  keepers  thereof. 

Sbc.  4.  That  Section  34  of  said  act  be  and  the  same 
is  hereby  amended  so  as  to  read  as  follows :  Sbc.  34.  The  To  license  and 
city  council  of  said  city  shall  have  power  by  ordinance  and  ^^  «*"*"« 
enforcement  thereof  to  license,  tax  and  regulate  the  business 
of  keeping,  or  furnishing  for  use  billiaids  or  pool  tables, 
pin  alleys,  nine  or  ten  pen  alleys,  table  and  ball  alleys,  ot 
shooting  galleries;  to  suppress  or  restrain  all  disorderly 
houses;  to  authorize  the  aestruction  and  demolition  of  all 
instruments  and  devices  used  for  the  purpose  of  gaming,  or 
any  kinds  of  gambling;  to  prevent  any  not,  disturbance  or 
disorderly  assemblage,  and  to  restrain  and  punish  for 
N'agrancy,  mendicancy,  street  b^ging  and  prostitution. 

Approved  March  13,  1884. 


CHAPTER  XXIV. 

OP   FUGITIVES   FROM  JUSTICE. 

AN  ACT  Relating  to  Proceedings  against  Fugitives  from 

Justice. 

SectiojT  1.    Be  it  erKided  by  the  Goverrwr  and  Leffis- 
hfire  AsficmlAy  of  the   Territory  of  Utah:  That  the  Gov- 
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Of  rewards. 


Return  of  fugi- 
tives. 


U.S.Dist.  At- 
torney to  inves- 
tigate. 


Governor  of 
foreign  State  to 
issue  warrant  to 
return  prisoner  | 
when- 


Warrants  m»y 
be  issued,  when, 
and  by  whom. 


emor  may  offer  a  reward,  not  exceeding  five  hundred  (500) 
dollars,  payable  out  of  the  Territorial  treasury,  for  the 
apprehension : — 

1.  Of  any  convict  who  has  escaped  from  the  Terri- 
torial penitentiary ;  or, 

2.  Of  any  person,  who  has  committed,  or  is  charged 
with  the  indictment  with  the  commission  of  an  ofiense 
punishable  with  death. 

Sec.  2.  The  Grovemor  of  this  Territory  may,  in 
any  case  authorized  in  the  Constitution  and  laws  of  the 
United  States,  appoint  agents  to  demand  of  the  execu- 
tive authority  of  any  State  or  other  Territory,  or  from  the 
executive  authority  of  any  foreign  government,  any  fugitive 
from  justice  and  the  compensation  of  such  agents  sh^l  be 
a  charge  against  the  Territory. 

Sec.  3.  Whenever  a  demand  shall  be  made  upon  the 
Grovemor  of  this  Territory,  by  the  Grovernor  of  any  State 
or  other  Territory,  in  any  case  authorized  by  the  Constitu- 
tion and  laws  of  the  United  States,  for  the  delivery  over 
of  any  person  charged  in  such  State  or  Territory,  with  any 
crime,  the  United  States  district  attorney  when  required 
by  the  Governor,  shall  forthwith  investigate  the  grounds 
of  demand,  and  report  to  the  Governor  all  material  facts 
which  may  come  to  his  knowledge,  as  to  the  situation  and 
circumstances  of  the  person  so  demanded,  and  especially 
whether  he  is  held  in  custody,  or  is  under  recognizance  to 
answer  for  any  offense  against  the  laws  of  this  Territory, 
or  of  the  United  States,  or  by  virtue  of  any  civil  process, 
and  also  whether  such  demand  is  made  conformably  to 
law,  so  that  such  person  ought  to  be  delivered  up. 

Sec.  4.  If  the  Governor  shall  be  satisfied  that  the 
demand  is  conformable  to  law,  and  ought  to  be  complied 
with,  he  shall  issue  his  warrant,  under  the  seal  of  the  Ter- 
ritory, authorizing  the  agents  who  make  such  demand, 
either  forthwith,  or  at  such  time  as  shall  be  designated  in 
the  warrant,  to  take  and  transport  such  person  to  the  line 
of  this  Territory,  at  the  expense  of  such  agents,  and  shall 
also  by  such  warrants,  require  the  civil  officers  within  this 
Territory',  to  afford  all  needful  assistance  in  the  execution 
thereof. 

Sec.  5.  Whenever  any  person  shall  be  found  within 
this  Territory,  charged  vnth  any  offense  committed  in  any 
State  or  other  Territory,  and  liable  by  the  Constitution  and 
laws  of  the  United  States  to  be  delivered  over  upon  the 
demand  of  the  Grovemor  of  such  State  or  other  Territory, 
any  court  or  magistrate  authorized  to  issue  warrants  in 
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criminal  cases,  may,  upon  complaint  on  oath,  setting  forth 
the  offense  and  such  other  matters  as  are  necessary  to  bring 
the  case  within  the  r)rovisions  of  law,  issue  a  warrant  to 
bring  the  person  so  charged  before  the  same  or  some  other 
court  or  magistrate,  within  this  Territory,  to  answer  to  such 
complaint  as  in  other  cases. 

Sec.  6.     If,   upon  the  examination   of  the  person 
charged,  it  shall  appear  to  the  court  or  magistrate  that  whenpen-ons 
there  is  reasonable  cause  to  believe  that  the  complaint  is  may.be heW to 
true,  and  that  such  person  may  be  lawfully  demanded  of  from  thlTcov- 
the  Governor,  he  shall,  if  not  cnarged  with  a  capital  crime,  *''°®^' 
be  required  to  recognize,  with  f^uflicient  sureties,  m  a  reason- 
able sum,  to  appear  before  such  court  or  magistrate  at  a 
future  day,  allowing  a  reasonable  time  to  obtain  the  war- 
rant of  the  Governor,  and  to  abide  the  order  of  such  court 
or  magistrate  in  the  premises. 

Sec.  7.     If  such  person  shall  not  recognize,  or  if  he 
shall  be  charged  with  a  capital  crime,  he  shall  be  com-  Failing  to  give 
mitted  to  prison,  and  there  detained  [until]  such  day,  in  like  committed  to 
manner  as  if  the  offense  charged  had  been  committed  within  ^'*^^' 
this  Territory,  and  if  the  person  so  recognizing  shall  fail  to 
appear  according  to  the  condition  of  this  recognizance,  he 
shall  be  defaulted,  and  the  same  proceedings  ^all  be  had 
as  in  the  case  of  other  recognizances  entered  into  before 
such  court  or  magistrate. 

Sec.  8.     If  the  person  so  recognized  or  committed 
shall  appear  before  the  court  or  magistrate  upon  the  day  when  penon 
ordered,  he  shall  be  discharged,  unless  he  shall  be  demanded  SSged. " 
by  some  pers(Hi  authorized  by  the  warrant  of  the  Grovernor 
to  receive  him,  or  unless  the  court  or  magistrate  shall  see 
cause  to  commit  him,  or  to  require  him  to  recognize  anew 
for  his  appearance  at  some  other  day;  and  if  when  ordered, 
he  shall  not  so  recognize,  he  shall  be  committed  and  de- 
tained as  before;   Provided,  That  whether  the  person  so 
charged  shall  be  recognized,  committed,  or  discharged,  any  Proviso. 
I)erson  authorized  by  the  warrant  of  the  Governor  may, 
at  all  times,  take  him  into  custody,  and  the  same  shall  be  a 
discharge  of  the  recognizance,  if  any,  and  shall  not  be 
deemed  an  escape. 

Sec.  9.     The  complainant  in  any  such  case  shall  be 
answerable  for  all  tlie  actual  costs  and  charges,  and  for  the  complainant  to 
support  in  prison  of  any  person  so  committed,  to  be  paid  J^j'ttaidSmrgcs 
weekly,  or  otherwise,  as  may  be  ordered  by  the  court  or  ^h«ni  ««• 
nia^rate;  and  if  the  charge  for  his  support  in  prison 
shall  not  be  so  paid,  the  jailor  may,  on  the  failure  of  the 
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complainant,  ijischarge  such  person  from   his  imprison- 
ment. 

Approved  March  13, 1884. 


CHAPTER  XXV. 

OF   LICENSES.    • 

AN  ACT  authorizing  County  Courts  to  Grant  Licenses. 

Section  1.     Be  U  enacted  by  the  Govei^nor  and  Leffi^ 
laJtive  Assembly  of  the  Territory  of  Utah:  That  on  and  after 

Merchants,        the  first  day  of  April,  eighteen  hundred  and  eighty-four, 

mwTobuin*^*     ^^  person  shall  be  permitted  to  carry  on  the  business  of 

Kcenscs.  merchants,  retailers,  peddlers,  auctioneers,  brokers,  jiawn- 

brokers,  money  changers,  travding  showman,  theatrical 
performances,  circus,  and  menageries,  without  first  obtain- 
mg  a  license  therefor  from  the  county  courts  in  their  re- 
spective counties,  as  hereinafter  provided. 

Sec.  2.     The  county  court  in  their  respective  counties 

Book  of  ticcnsea  arc  hcrcby  authorized  to  provide  for  the  granting  of 
epi.  licenses  as  contemplated  in  the  first  section  of  this  act. 
They  shall  also  provide  a  suitable  book  of  printed  forms 
with  stubs,  said  stubs  shall  contain  a  duplicate  copy  of  all 
licenses  issued,  and  they  shall  be  numbered  consecutively; 
said  county  courts  shall  fix  the  price  of  all  licenses  granted 

Hcew?  ^y  them,  which  price  shall  be  uniform  for  all  licenses  of 

the  same  class  and  shall  not  exceed  for  any  one  license  on 
any  business  named  in  this  act,  the  sum  of  one  hundred 
dollars  for  any  one  year;  Provided,  That  the  price  fixed  for 

Proviso.  *  quarter  yearly  license  may  be  made  the  price  for  anv 

time  less  than  three  months;  and  said  county  courts  shall 
require  payment  for  all  licenses  invariably  in  advance. 
Upon  the  applicant  paying  the  required  amount  to  the 
county  clerk,  said  clerk  shall  issue  the  desired  license  for 
any  term  not  exceeding  one  year. 

Sec.  3.     Xo  such  license  shall  be  transferable  unless 

License  not        such  transfer  shall  be  sanctioned  by  the  county  court  or 

transferable-  i     ^     •      i 

probate  judge. 
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Sec.  4.  If  any  person  shall  violate  the  provisions  of  ^^^^^^  ^^^  ^.^ 
any  of  the  preceding  sections  of  this  act  he  shall  be  laUonofactT 
guilty  of  a  misdemeanor. 

S£c.  d.     Nothing  in  this  act  shall  be  construed  to 
apply  to  peddlers  of  perishable  fruits  and  vegetables,  npr  «J5S<r™*" 
to  any  person  carrying  on  business  in  an  incorporated  city. 

Approved  March  13,  1884. 


CHAPTER  XXVI. 


OF   POOR   PEBSONS. 


AN  ACT  providing  for  the  Support  of  Poor  Persons. 

Section  1.     Beit  enacted  by  ike  Governor  and  Legis- 
laiive  Assembly  of  the  Territory  of  Ulah:   That  every  poor  „^ 

1       ."^    •^    ,1       ^  "^      !•      Ti         1    •  y    *  Who  roust  sup* 

person,  who  is  unable  to  earn  a  livelihood  m  consequence  port,  etc. 
of  any  bodily  infirmity,  idiocy,  lunacy,  or  other  unavoid- 
able cause,  shall  be  supported  by  the  &ther,  grandfather, 
mother,  grandmother,  children,  grandchildren,  brothers  or 
leisters  of  such  poor  person,  if  they  or  either  of  them  be  of 
8ujfficient  ability;   and  every  person  who  shall  refuse  to  Penalties  for 
support  his  or  her  father,  grandrather,  mother,  grandmother,  "ft"**- 
diild,  or  grandchild,  sister  or  brother,  when  directed  by 
the  county  court  of  the  county  where  such  poor  person  shall 
be  found,  whether  such  relative  shall  reside  in  the  same 
county  or  not,  shall  forfeit  and  pay  to  the  county  court  for 
the  use  of  the  poor  of  their  county,  such  sum  as  may  be  by 
the  county  court  deemed  adequate  and  proper  to  be  paid, 
not  exceeding  six  dollars  per  week  for  each  and  every  week 
for  which  they  or  either  of  them  shall  fiiil  or  refuse,  to  be 
recovered  in  the  name  of  the  county,  for  the  use  of  the 
poor  aforesaid,  before  a  justice  of  the  peace,  or  any  other 
court  having  jurisdiction;   Providedy  Tnat  whenever  any  Proviso, 
persons  become  paupers  from  intemperance  or  any  other 
bad  conduct,  they  shall  not  be  entitled  to  support  from  any 
relative  except  parent  or  child ;  And  provided  further j  That  Proviso. 
such  poor  person  entitled  to  support  from  any  such  relative 
may  bring  an  action  against  such  relative  for  support,  in 
his  or  her  own  name  and  behalf. 

Sec.  2,      The  children   shall   first   be  called    upon 
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liability. 


to  support    parents,   if   they   be   children    of   sufficient 
,^cgreeo(  ability,  and   if  there   be   none  of   sufficient  ability,  the 

parents  of  such  person  shall  next  be  called  upon,  and 
if  there  be  no  parents  nor  children,  the  brothere  and  sisters 
shall  next  be  called  upon,  and  if  there  be  no  brothers  nor 
sisters,  the  grandchildren  of  such  poor  person  shall  next 
be  called  upon,  and  then  the  grand  parents;  Provided^ 
Married  females,  while  they  live  with  their  husbands,  shall 
not  be  liable  t*)  a  suit  for  maintenance  beyond  the  interest 
or  incomes  of  the  estate  of  such  iparried  female  held  in  her 
own  right. 

Approved  March  13,  1884. 


Proviso. 


CHAPTER  XXVII. 


OF  DELEGATE  TO  CONGRESS. 

AN  ACT  providing  for  the  Filling  of  a  Vacancy  in  the  office 
of  Delegate  to  the  House  of  Representatives  of  the 
United  States  for  the  Territory  of  Utah. 

Section  1.  Be  U  enacted  by  the  Oovemor  and  Legis- 
Speciai  election  Udive  Assefmbhf  of  the  Territory  of  Utah:  That  in  case  of 
CO  be  called.  ^j^^  death,  resignation,  or  other  disability  of  the  Delegate  to 
the  House  of  Kepresentatives  of  the  United  States  for  the 
Territory  of  Utah,  it  is  hereby  made  the  duty  of  the  Gov- 
ernor, within  twenty  days  after  receiving  notice  of  such 
vacancy,  to  call  a  special  election  to  fill  said  office. 

Sec.  2.     The  special  election  provided  for  in  this  act 
,      ,   shall  be  held,  conducted,  and  returns  thereof  made  in  the 

How  conducted  '.  '  i  a-i  >  t     %    n 

etc  same  manner  as  is  now,  or  may  hereafter  be  provided  for 

general  elections  in  the  Territory. 
Approved  March  13,  1884. 


JJlWH  of  UTAH.  41 


CHAPTER  XXVIII. 


OF  SPANISH   FORK   CITY. 


AN  ACT  amending  "An  Act  Incorporating  Spanish  Fork 
City,"  approved  January  19,  1855. 

Section  1.  Be  it  eaaded  by  the  Governor  and  Legis- 
lative Assembly  of  the  Territory  of  Utah:  That  the  citry 
council  of  Spanish  Fork  City  snail  have  power,  and  is 
hereby  authorized  by  ordinance,  and  enforcement  thereof 
within  the  corporate  limits  to  regulate,  restrain,  or  prohibit 
the  running  at  large  of  horses,  mules,  cattle,  sheep,  swine, 
goats,  and  all  kin&  of  poultry,  and  when  so  running  at 
large,  to  distrain,  impound  and  sell  the  same  for  the  penalty, 
and  costs  incurred  therein,  and  impose  penalties  by  fine 
upon  the  owner  of  the  same,  for  violation  of  such  or- 
dinance; Providedy  That  the  proceeds  of  such  sale  shall  be 
paid  into  the  treasury  of  the  county,  wherein  such  city  is 
located,  less  the  amounts  of  costs  and  expenses  incurred  in 
distndning,  impounding,  and  selling'  the  same,  to  be  used 
as  provided  for  in  Section  408  of  the  Compiled  laws  of 
Utah. 

Sec.  2.  To  enforce  the  payment  of  all  city  taxes  by 
levy  and  sale  of  the  real  or  personal  propertv  of  any  de- 
linquent taxpayer,  in  the  manner  provided  by  law  for 
assessing  and  collecting  Territorial  and  county  taxes.  The 
city  assessor  and  collector  shall  have  the  same  power  within 
his  jurisdiction  as  is  exercised  by  county  assessors  and  col- 
lectors, and  any  city  taxes  assessed  shall  be  a  lien  on  the 
property  assessed  until  paid.  The  city  shall  also  have 
power  to  annually  assess,  collect,  and  expend  a  water  tax  to 
supply  the  city  with  water  for  domestic  and  irrigating  pur- 
poees,  and  may  reflate  the  use  of  water  for  manuractur- 
ing  purposes,  and  to  tax  individuals  for  the  use  of  such 
water,  in  proportion  to  the  amount  of  water  used  by  each; 
Provided,  That  nothing  herein  contained  shall  be  so  con- 
strued as  to  interfere  with  the  water  rights  accrued  by  pri- 
ority of  appropriation. 

Sec.  3.     To  direct  and  control  the  location  of  railroad 
6 
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tracks,  within  the  city,  and  regulate  the  use  of  locomotive 
engines  therein,  and  regulate  tlie  rate  of  speed  at  which  the 
trains  may  run  within  the  inhabited  portions. 

Sec.  4.     To  fix  and  collect  a  license  tax  on,  and  r^u- 

late  billiard,  and  pool  tables,  and  bowling  alleys,  in  public 

places,  and  punish  the  proprietors  or  keepers  thereof,  for 

violating  the  provisions  of  any  city  ordinance  relating  to 

•  the  same. 

Approved  March  13,  1884. 


CHAPTER  XXIX. 

OP  INCORPORATION  OP  TOWNS. 

AN  ACT  providing  for  the  Incorporation  of  Towns  of  not 
Less  than  Three  Hundred  Inhabitants. 

Section.  1     Beit  encusted  by  the  Governor  and  Ijeffis- 
laiive  Assembly  of  the  Territory  of  Utah:    That  a  majority 
juiwn*^y  ?r-    ^^  *^^  taxpayers  of  any  town  having  a  population  of  not 
corporal*.  less  than  three  hundred  desiring  to  incorporate,  may,  on 

petition  to  the  county  court  of  the  county  in  which  said 
town  is  situated,  said  petition  to  set  forth  tne  section,  town- 
ship, entry  and  boundaiy  lines  thereof,  which,  being  ap- 
proved by  said  court,  and  a  copy  thereof  filed  in  the  office 
of  the  county  recorder,  and  on  compliance  with  the  pro- 
visions of  this  act,  be,  and  are  hereby,  constituted  a  body 
corporate  and  politic  under  the  name  and  style  of  said 
town,  and  each  may  have  and  use  a  common  seal,  which 
they  may  change  and  alter  at  pleasure. 

Sec.  2.  There  shall  be  a  board  of  trustees  in  said 
town,  to  consist  of  a  president  and  four  trustees,  who  shall 
Board ^mistees  havc  thc  qualifications  of  electors  of  said  town,  and  shall 
prori  or.  etc,  ^  chosen  by  the  qualified  voters  thereof,  and  shall  hold 
their  office  for  two  years,  and  until  their  successors  shall  be 
elected  and  qualified.  The  board  of  trustees  shall  judge  of 
the  qualifications,  election  and  return  of  their  own  mem- 
bers ;  and  a  majority  of  them  shall  form  a  quorum  to  do 
business  at  all  special  or  general  meetings,  due  notice  of 
which  has  been  given,  and  the  president  shall  preside  at  all 
meetings  when  pi^esent,  and  have  the  casting  vote.  When 
the  president  is  absent,  one  of  the  trustees  may  Ix*  appointed 
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by  the  board  to  act  in  his  place  during  his  absence;  and 
any  vacancy  in  any  of  the  offices  of  such  corporation, 
occasioned  by  death,  resignation,  removal  or  otherwise,  may 
be  filled  for  the  unexpired  term  of  such  office  by  a  majority 
vote  of  tibe  whole  board. 

Sec.  3.  The  president  and  trustees  in  each  town,  be- 
fore entering  upon  the  duties  of  their  office,  shall  be  com-  Board  must  be 
missioned  by  the  Governor,  and  shall  take  and  subscribe  thrSTv^o?.^^ 
an  oath  or  affirmation,  that  they  will  support  the  Constitu- 
tion of  the  United.  States  and  the  laws  of  this  Territory, 
and  that  they  will  well  and  truly  perform  all  the  duties  of 
their  offices  to  the  best  of  their  skill  and  ability,  which 
oath  shall  be  filed  with  the  Secretary  of  the  Territory. 

Sec.  4.     One  president  and  four  trustees  shall  be 
elected  biennially  in  each  town  at  the  time  specified  by  law,  Eiectiora,  when 
for  the  election  of  county  and  Territorial  officers;   said  ^^^^ 
election  shall  be  held  and  conducted  in  the  manner  as  pro- 
vided by  law  for  holding  elections,  and  at  the  first  election 
all  voters  legally  qualified  shall  be  entitled  to  vote. 

Sec.  5.  The  clerks  of  election,  in  each  town,  shall 
leave  with  each  person  elected,  or  at  his  usual  place  of  resi-  DuUm  of  eiec- 
denoe,  within  five  days  after  election,  a  written  notice  of  his  '^  ^^^'^' 
election ;  and  each  person  so  notified,  shall,  within  ten  days 
afler  the  election,  take  the  oath  or  affirmation  hereinbefore 
mentioned,  a  certificate  of  which  oath  shall  be  deposited 
with  the  clerk,  whose  appointment  is  hereinafter  provided 
for,  and  be  by  him  preserved ;  and  all  subsequent  elections 
shall  be  held,  conducted,  and  returns  thereof  be  made,  as 
may  be  provided  for  by  ordinance  of  the  board  of  trustees. 

^Sec.  6.     The  bo^  of  trustees,  in  each  town,  shall 
have  the  following  powers,  to-wit:     First — ^To  purchase,  powereof 
hold,  or  convey  all  necessary  estate,  real  or  personal,  for  board  of  trustees. 
the  use  and  benefit  of  the  corporation. 

Second — To  prevent,  abate,  and  remove  nuisances, 
and  adopt  such  other  measures  for  the  public  health,  as  they 
may  deem  proper. 

Third — ^To  purchase,  hold,  own,  and  lay  out  grave- 
yards or  cemeteries,  and  regulate  the  burial  of  the  d^d. 

Fourth — To  restrain  from  running  at  large,  horses, 
cattle,  sheep,  goats,  swine  and  all  kinds  of  poultry,  in  such 
towns,  under  such  penalties  and  regulaticTlis  as  may  be  pre-  ' 
scribed  by  the  ordinances  of  such  towns. 

Fifth — ^To  provide  for  the  protection  of  shade  trees, 
monuments,  and  other  public  property  in  such  town. 

Sixth — To  license,  tax,  and  regulate  the  manufactur- 
ing, vending,  or  giving  away  of  spirituous,  vinous  or  fer- 
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mented  liquors,  and  to  license  and  regulate  hotel  or  tavern 
keepers,  eating  houses  and  restaurants,  merchants,  grocers 
and  peddlers. 

Seventh — To  license  all  exhibitions  of  showmen,  con- 
certs, theatricals,  circuses,  or  other  traveling  shows,  public 
dances  or  amusements,  or  to  suppress  any  of  the  foregoing 
which  are  indecent. 

Eighth — To  restrain  and  punish  vagrants,  prostitutes 
and  libertines. 

Ninth — To  appoint  policemen,  and  watchmen,  and 
prescribe  their  duties,  powers,  and  qualifications. 

Tenth — ^To  prohibit  and  suppress  disorderly,  lewd  or 
gambling  houses,  and  all  devices  for  gambling,  and  to  sup- 
press any  drunkenness,  rout,  riot,  noise,  disturbance,  or 
disorderly  assemblage. 
*  Eleventh — To  levy  and  collect  an  annual  tax  for  gen- 

eral corporation  purposes  on  all  such  property  as  shall  be 
subject  to  coimty  and  Territorial  taxes,  and  such  tax  shall, 
when  so  levied,  constitute  a  lien  on  all  such  property,  and 
shall  be  collected  as  county  and  Territorial  taxes  are  col- 
lected; Provided,  All  taxes  for  such  purposes,  in  any  one 
year,  shall  not  exceed  one-fourth  of  one  per  cent,  on  the 
assessed  valuation  of  the  property  so  assessed,  unless  tw^o- 
thirds  of  the  electors  voting  at  a  special  meeting  called  for 
that  purpose,  shall  vote  a  larger  per  cent,  to  be  levied;  but 
in  no  case  shall  said  tax  exceed,  nor  electors  be  allowed  to 
le\y  more  than  one-half  of  one  per  cent,  of  the  assessed 
valuation  aforesaid  in  one  year. 

Twelfth — To  lay  out,  construct,  open,  grade,  pave,  and 
otherwise  improve  streets,  lanes,  alleys,  sidewalks,  or  cross 
walks,  and  to  prohibit  the  encumbering  of  sidewalks* with 
any  material  whatever,  and  riding  or  driving  thereon,  ex- 
cept to  cross  the  same. 

Thirteenth — ^To  lay  out,  construct,  open,  and  keep  in 
repair,  canals,  water  ditches,  or  water  pipes  for  irrigation, 
domestic  or  other  use  for  the  inhabitants  of  such  town. 

Fourteenth — To  direct  in  the  prosecution  and  defense 
of  actions  at  law  in  which  such  towns  may  be  a  party,  and 
may  sue  and  be  sued  in  their  corporate  names. 

Fifteenth — ^To  fix  and  establish  the  compensation  of 
the  officers  made  elective  or  appointed  by  the  board. 

Sixteenth — To  prevent  norse  racing  and  immoderate 
driving  or  riding  in  the  streets  of  said  town. 

Seventeenth — To  prevent  the  running  at  large  of  dogs, 
by  imposing  a  tax  on  tiie  same,  or  otherwise,  or  to  author- 
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ize  their  destruction,  in  a  summary  manner,  when  running 
at  laige  contrary  to  ordinance  of  such  town. 

Eighteenth — ^To  make,  ordain,  pass,  establish  and  en- 
force such  ordinances  and  regulations,  not  repugnant  to  the 
Constitution  of  the  United  States,  or  the  laws  of  this  Ter- 
ritory, for  the  purpose  of  carrying  into  effect  the  provisions 
of  this  act,  as  they  deem  proper;  and  to  repeal,  alter  or 
amend  the  same,  at  pleasure;  but  no  such  ordinance  or 
regulations  shall  take  effect  or  be  enforced  until  the  same 
sliall  have  been  published  ten  days  in  some  newspaper  hav- 
ing a  general  circulation  in  such  town,  or  by  notice  posted 
in  not  less  than  three  public  places  therein. 

Nineteenth — To  appoint  a  clerk,  a  marshal,  and  such 
other  officers  as  may  be  necessary  for  the  good  order  and 
well  being  of  such  town;  define  their  duties,  remove  them 
from  office  at  pleasure,  and  require  to  take  and  subscribe  an 
oath,  and  give  such  bonds  as  shall  be  provided  by  ordi- 
nance, which  oath  and  bond  shall  be  filed  with  the  board 
of  trustees. 

Sec.  7.  The  board  of  trustees  of  each  town  may  or- 
dain and  provide  such  reasonable  fines,  forfeitures  and  Powers  of  board 
penalties  as  they  may  deem  proper,  in  any  sum  less  than  "*  ^' 
that  prescribed  for  like  crimes  in  the  laws  of  the  Territory, 
to  he  prosecuted  before  any  justice  of  the  peace  in  the 
county,  in  the  name  of  the  corporation,  and  all  expenses 
incurred  in  the  unsuccessful  prosecution  for  the  recovery  of 
any  fine,  or  penalty,  or  forfeiture,  shall  be  paid  by  the  cor- 
poration, ana  all  fines,  forfeitures  and  penalties,  when  col- 
lected, shall  be  raid  to  the  corporation,  as  may  be  provided 
by  ordinance ;  Provided,  The  justice's  court  shall  be  held 
always  within  the  corporate  limits,  when  any  other  than  a 
justice  residing  in  said  town  is  called  to  try  any  case,  he 
shall  be  required  to  hold  court  in  said  town. 

Sec.  8.  The  derk  of  the  board  of  trustees  in  each 
town  shall  have  the  custody  of  and  safely  keep  the  corpor-  Duties  of  the 
ate  seal,  records,  books  and  papers  thereof,  intrusted  to  nim  *^'*^''*- 
by  the  board,  and  attend  all  meetings  of  the  trustees  and 
record  all  their  proceedings,  and  he  shall  audit  all  accounts 
allowed  by  such  board  of  trustees,  and  perform  such  other 
duties  as  may  be  required  of  him. 

Sec.  9.     The  marshal  of  each  town  shall  possess  the 
»ame  powers,  be  subject  to  like  liabilities,  and  exercise  the  Powen  of  the 
same  privileges  as  are  possessed  and  col^ferred  by  law  upon  ^*"***'  *"^' 
constables,  to  execute  such  legal  orders  as  may  be  required 
of  him,  and  to  assess  and  collect  all  taxes  levied  by  the 
truistees  of  such  town,  in  the  same  manner  as  county  and 
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Territorial  taxes  are  collected,  so  far  as  consistent  with  the 
provisions  of  this  act,  and  perform  such  other  lawful 
duties  as  may  be  required  by  the  board  of  trustees. 

Sec.  10.  This  act  shall  be  in  force  on  and  after  the 
first  day  of  April,  A.  D.  1884  (and  may  be  amended  or 
repealed  at  the  pleasure  of  the  Legislative  Assembly). 

Approved  March  13,  1884. 


CHAPTER  XXX. 


OF   LAWS  OF   1880. 


Amount  oC 


AN   ACT   amending   Sections   4,   7,   8,    ii,  19  and  21  of 

Chapter  XIX.  of  the  Laws  of  1880. 

SBcrnoN.  1.  Beit  enacted,  by  the  Governor  and  Leg- 
islative Assembly  of  the  Territory  of  Utah:  That  Section 
4  of  Chapter  XlX.  of  the  Laws  of  Utah  of  1880  be  and 

School  districts  the  Same  is  hereby  amended  to  read  as  follows :  Sec.  4. 

Mu^ul!!?.***  Whenever  it  shall  be  necessary  to  raise  funds  to  purchase, 
build,  repair  or  furnish  school  houses,  or  for  other  school 

Eurposes,  an  estimate  of  the  approximate  cost  thereof  shall 
e  made  by  the  trustees,  and  the  rate  per  cent,  may  be  fixed 
at  any  sum  not  exceeding  two  per  cent,  per  annum,  as  shall 
be  decided  by  a  majority  vote  of  the  property  taxpayers 
resident  in  the  district,  present  at  a  meeting  called  for  that 
purpose,  to  be  assessed  and  collected  as  a  special  tax  upon 
all  the  taxable  property  in  the  district.  The  trustees  of 
any  school  district  naving  a  population  of  over  twelve 
hundred,  when  authorized  by  a  majority  vote  of  the  prop- 
erty taxjmyers  resident  in  the  district,  present  at  a  meeting 
called  for  that  purpose,  may  establish  and  maintain  a 
graded  school,  or  a  graded  department  in  a  school  in  such 
district,  in  which  pupils  may  be  instructed  in  higher 
branches  of  education  than  those  usually  taught  in  com- 
mon schools,  and  pupils  over  eighteen  years  of  age  may  be 
admitted  to  and  instructed  in  such  school  or  department,  on 
such  terms  as  to  tuition  and  otherwise  as  the  trustees  nuvv 
prescribe.  In  case  of  a  challenge  of  the  right  of  any  per- 
son to  vote  on  said  tax,  the  oath  of  such  person  as  to  qual- 
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ification,  his  tax  receipt  for  the  past  year,  or  a  copy  of  the 
tax  list  showing  that  said  person  owns  taxable  property  in 
the  district,  shall  be  received  as  evidence  of  such  right  to 
vote;  Promded,  The  trustees  shall  have  power  to  assess  and  p^^j^^,^ 
collect  annually  a  tax  of  one-fourth  of  one  per  cent,  on  all 
taxable  property  in  the  district  without  calling  a  meeting 
for  that  purpose. 

Sec.  2.  That  Section  7  of  said  act  is  hereby  amended 
to  read  as  follows:  Sec.  7.  The  assessor  shall,  within  p^^^^^^^  . 
sndi  time  as  the  trustees  may  direct,  make  an  assessment  at  un^orthe 
a  fair  cash  valuation,  of  all  the  taxable  property  in  his 
district,  and  report  the  same  to  the  trustees.  The  assessor 
»  hereby  empowered  to  administer  oaths  in  the  discharge 
of  his  official  duty,  and  ftiay  require  persons  to  give  a  state- 
ment of  their  taxable  property  under  oath.  The  assessor, 
when  he  deems  it  necessary,  may  leave  with  the  person  to 
he  assessed,  or  at  his  residence,  or  place  of  business,  a 
blank  form  of  the  assessment  list,  and  with  corporations, 
finns,  or  association^,  suitable  forms,  requiring  the  tax- 
payer to  fill  out  and  return  the  same  to  the  assessor  within 
twenty  days  from  date  of  service;  and  any  person,  corpor- 
ation, firm,  or  association,  furnished  witn  such  blank 
forms,  must  comply  with  the  requirements  thereof,  or  be 
liable  to  a  fine  of  not  to  exceed  one  hundred  dollars  for 
each  neglect.  If  any  person  shall  wilfully  and  knowingly 
niake  a  false  list  to  the  assessor,  or  make  a  false  statement  Penalty  for  mak- 
of  his  property,  or  of  property  under  his  charge,  he  shall  *"'  *****  '*^""*' 
be  deemed  guilty  of  a  misdemeanor,  and  on  conviction 
thereof  may  be  fmed  in  any  sum  not  exceeding  one  hun- 
dred dollars,  or  imprisonment  not  exceeding  one  hundred 
davs,  or  both.  The  trustees  shall  give  notice  by  advertis- 
ing or  posting  notices  as  in  calling  a  tax  meeting,  of  the 
time  and  place  when  they  will  meet  to  hear  and  determine 
complaints,  if  any,  in  r^ard  to  the  assessed  valuation  of  Trustee  to 
any  property,  and  may  equalize  and  correct  the  same;  and  S?"nt!*et?**'*' 
they  shall  have  the  power  to  remit  or  rebate  the  taxes  of 
any  indigent  person,  to  any  amount  not  exceeding  five  dol- 
lars on  any  such  assessment.  They  shall  fix  the  time 
within  which  the  tax  shall  be  paid,  which  in  no  case  shall 
l>e  les8  than  thirty  days,  and  approve  the  assessment  roll 
and  hand  it  to  the  collector  to  collect  the  tax. 

Sec.  3.     That  Section  8  of  said  act  be  and  the  same  is 
lierebv  amended  to  read  as  follows:     Sec.  8.  The  collector  Duticsof  ih^ 
Jiairforth^-ith  notify  the  taxpayers  of  the  district  of  the  <^«"«»"'^- 
amount  of  their  tax  and  where  the  same  is  payable,  and 
>hall  proceed  to  collect  the  same  within  the  time  specifiod 
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by  the  trustees,  and  pay  the  money  collected  to  the  district 
treasurer,  if  there  be  one,  otherwise  to  the  trustees,  and  all 
taxes  remaining  unpaid  for  sixty  days  after  they  become 
due  shall  become  delinquent,  and  a  list  thereof  shall  be 
handed  to  the  county  collector  of  the  county  in  which  said 
district  is  located,  which  collector  shall  immediately  pro- 
ceed to  collect  the  said  tax  in  the  manner  as  provided 
for  the  collecting  of  Territorial,  school  and  county  taxes, 
in  "An  Act  to  Provide  Revenue  for  the  Territory  of  Utah 
and  the  several  Counties  thereof,"  approved  February  22, 
1878.  The  collector  shall  receive  such  fees  and  mileage 
for  collecting  delinquent  school  tax  as  are  provided  for  col- 
lecting delinauent  taxes  under  said  act.  The  delinquent 
taxes  thus  collected  shall  be  paid  into  the  county  treasur}^ 
and  placed  to  the  credit  of  such  school  district,  and  be 
drawn  therefrom  upon  the  order  of  the  trustees  of  such 
district. 

Sec.  4.  That  Section  1 1  of  said  act  be  and  the  same  is 
hereby  amended  to  read  as  follows:  Sec.  11.  The  county 
court  of  each  county  shall  appoint  in  their  respective  counties, 
where  not  already  done,  a  board  of  examiners  to  consist  of 
the  county  superintendent  and  two  other  competent  persons, 
who  shall  hold  examinations  and  judge  of  the  qualincations 
of  school  teachers  applying  for  schools;  and  ail  applicants 
of  a  good  moral  character  considered  competent  snail  re- 
ceive a  suitable  certificate  signed  by  the  board,  which  certi- 
ficate shall  be  valid  for  only  one  year  from  its  date,  and 
without  which  no  person  shall  be  eligible  to  employment 
as  teacher  by  the  trustees,  and  such  districts  employing 
other  than  eligible  teachers  shall  forfeit  their  apportionment 
of  any  public  school  fund.  The  services  of  the  board  of 
examiners  shall  be  paid  for  by  the  county. 

Sec.  5.  That  Sections  19  and  21  of  said  act  be  and 
the  same  are  hereby  amended  by  striking  out  the  words 
"county  treasurer"  wherever  they  appear  in  said  Sections 
and  inserting  in  lieu  thereof  the  wonls  "Territorial  sub- 
treasurer." 

Approved  March  13,  1884. 
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CHAPTER  XXXI. 

OF  PROVO  CITY. 

AN  ACT  amending  "An  Act  to  Incorporate  Provo  City," 

approved  Jan.  21,  1864. 

Section.  1.  Be  it  enacted  by  the  Governor  and  Legis- 
lative Assembly  of  the  Territory  of  Utah:  That  Section  1 
of  an  "Act  to  Incorporate  Provo  City/'  approved  January 
21, 1864,  is  hereby  amended  by  striking  out  of  said  sec- 
tion all  that  portion  after  the  words  "to-wit,"  in  the  third 
line  of  said  section,  and  before  the  word  "shall"  in  the 
eighth  line  thereof,  and  inserting  in  lieu  thereof,  the 
following :  Commencing  on  the  west  bank  of  Provo  River 
at  a  point  where  the  north  line  of  Section  (7)  Township  (6) 
South  of  Range  three  (3)  East  intersects  the  said  river, 
thence  southerly  along  the  west  bank  of  the  said  river  to  a 
point  where  the  north  section  line  of  Section  thirty-six  (36) 
Township  six  (6)  South  of  Range  two  (2)  East  intersects 
the  said  river,  thence  west  to  the  northwest  comer  of  Sec- 
tion thirty-five  (35)  Township  six  (6)  South  of  Range 
two  (2)  East  then  south  to  the  north  Dank  of  Provo  River, 
thence  west  along  the  north  bank  of  said  river  to  the  shore 
of  Utah  I^ke,  thence  southerly  and  easterly  along  the 
shore  of  said  lake  to  a  point  where  the  quarter  section  line 
running  east  and  west  through  Section  eighteen  (18^  Town- 
ship (7)  South  of  Range  three  (3)  East  intersects  tne  shore 
of  said  lake,  thence  east  to  the  east  line  of  Section  seventeen 
(17)  Township  (7)  South  of  Range  (3)  East,  then  north  to 
the  northeast  comer  of  Section  seventeen  (17)  Township  six 
(6)  South  of  Range  three  (3)  East,  thence  west  to  the 
southwest  corner  of  Section  eight  (8)  Township  six  (6) 
South  of  Range  three  (3)  East,  thence  north  to  tne  nortn- 
west  comer  of  said  Section  eight  (8),  thence  west  to  the 
point  of  beginning. 

Sec.  2.  The  city  council  of  said  city  shall  have 
power  by  ordinance  and  enforcement  thereof  to  license,  tax 
and  r^;ulate,  or  to  absolutely  prohibit  the  manufacture, 
sale  or  giving  away  in  any  quantity  of  spirituous,  vinous, 
fermented  or  other  intoxicating  liquors;  Promded,  That  if 
any  person^  corporation  or  association  of  persons  is  author- 
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ized  or  permitted  within  said  city  to  cany  on  the  business 
in  whole  or  in  part,  mentioned  in  this  Section,  then  any 
other  person,  corporation,  or  association  of  persons,  not 
prohibited  by  the  laws  of  the  Territory,  may  carry  on 
said  business  in  like  manner  and  under  like  restrictions 
and  regulations. 

Sec.  (3).  Sections  31  and  33  of  an  Act  incorporate 
ing  Provo  City,  approved  January  21,  1864,  and  all  acts 
and  parts  of  acts  conflicting  herewith  are  hereby  repealed. 

Sec.  4.  This  Act  shall  be  in  force  from  and  after  its 
passage. 

Approved  March  13,  1884. 


CHAPTER  XXXII. 


OP   LEHI  CITY. 


AN  ACT  amending  an  Act  to  Incorporate  the  City  of  Lehi, 

approved  February  5,  1852 

Section  1.  Be  it  eTtaded  by  the  Oovemor  and  Legis- 
Idtive  Assembly  of  the  Territory  of  Utah:  That  the  city 
council  of  Lehi  City  is  authorized  and  empowered  to  regu- 
late and  control  the  water  running  into  or  through  or 
arising  in  said  city,  used  for  domestic  and  irrigating  pur- 
poses and  may  regulate  the  use  of  water  for  manufacturing 
purposes,  and  may  annually  assess  and  collect  a  tax  from 
individuals  in  proportion  to  the  amount  of  water  used  by 
each,  and  expend  said  tax  in  controlling,  regulating  and 
supplying  said  city  with  water,  for  domestic,  irrigating  and 
manufacturing  purposes;  Provided,  That  nothing  herein 
contained  shall  be  so  construed  as  to  interfere  with  the 
water  rights  accrued  by  priority  of  appropriation. 

Sec.  2.  The  city  council  shall  nave  power  to  direct 
and  control  the  location  of  railroad  tracks  hereafter  laid 
and  to  r^ulate  the  rate  of  speed  at  which  the  trains  may 
run  within  the  inhabited  portion  of  the  city,  and  to  regu- 
late and  control  the  location  of  gas  works,  telegraph  and 
telephone  poles  and  all  improvements  of  a  similar  nature. 
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Sec.  3.  The  city  council  shall  have  power  to  restrain, 
regulate  and  prohibit  the  running  at  large  of  cattle,  horses, 
mules,  sheep,  swine,  goats  and  all  kinds  of  poultry,  and 
authorize  the  distraining,  and  impounding  thereof,  and  may 
sell  the  same  for  the  penalty  and  costs  incurred  thereon  by 
fine  upon  the  owners  of  the  same  for  any  violation  of  city 
ordinance  in  relation  thereto;  Provided,  That  the  proceeds 
of  such  sale  shall  be  paid  into  the  treasuiy,  of  the  county 
wherein  said  city  is  located,  less  the  amount  of  costs  and 
expenses  incurred  in  distraining,  impounding  and  selling, 
the  same,  to  be  used  as  provided  for  m  Section  408  of  the 
Compiled  Laws  of  Utah;  Provided  further,  That  such 
costs  and  expenses  shall  not  exceed  those  provided  for  in 
Section  413,  Conipiled  Laws  of  Utah,  for  similar  service. 

Approved  March  13, 1884. 


CHAPTER  XXXIII. 


OF  AMERICAN   FORK   CITY. 


AN  ACT  amending  "  An  Act  to  Incorporate  American  Fork 
City,  Utah  County/*  approved  June  4,  1853. 

Section  1.  Be  it  enacted  by  the  Governor  and  Legis- 
lative  Assembly  of  the  Territory  of  Utah:  That  the  city 
council  of  American  Fork  City  shall  have  power  to  direct 
and  control  the  location  of  railroad  tracks  hereafter  laid 
within  said  city;  and  to  regulate  and  control  the  location 
of  gas  works,  canals  for  irrigation  and  other  purposes,  tele- 
graph and  telephone  poles,  and  all  improvements  of  a 
similar  nature. 

Sec.  2.  To  restrain,  regulate  or  prohibit  the  running 
at  large  of  cattle,  horses,  mules,  sheep,  swine,  goats  and  all 
kinds  of  poultry;  and  to  authorize  the  distraining,  im- 
pounding thereof,  and  may  sell  the  same  for  the  penalty 
and  costs  incurred  thereon  by  fine  imposed  upon  the  owners 
of  the  same  for  any  violation  of  city  ordinance  in  relation 
thereto;  Provided,  That  the  proceeds  of  such  sale  shall  be 
paid  into  the  treasury  of  the  county  wherein  said  city  is 
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located,  less  the  amount  of  costs  and  expenses  incurred  in 
distraining,  impounding  and  selling  the  same,  to  be  used  a8 

?rovided  for  in  Section  408  of  the  Compiled  Laws  of  Utah : 
Provided  furtJver,  That  such  costs  and  expenses  shall  not 
exceed  those  provided  for  in  Section  413,  Compiled  Laws? 
of  Utah,  for  similar  services. 
Approved  March  13,  1884. 


CHAPTER  XXXIV. 


OF   ADOPTION   OF  CHILDREN. 


Manner  of 
adopting'  chil- 
dren. 


PlOTlSU. 


AN  ACT  providing  for  the  Adoption  of  Children. 

Section  1.  Be  it  enacted  by  the  Oovenwr  and  Legitt- 
laiive  Assembly  of  the  TeiTttory  of  Utah:  That  any  person 
desiring  to  adopt  the  child  of  another  may  do  so  in  the 
following  manner. 

Sec.  2.  The  parents,  guardians  or  other  person  or 
persons  having  lawful  control,  or  custody  of  any  minor 
child  may  niake  a  statement  in  writing  before  the  probate 
judge  of  the  county  where  the  person  desiring  to  adopt  such 
child  resides,  that  he,  she  or  they,  voluntarily  relinquish  all 
right  to  the  custody  of,  and  power  and  control  over  such 
child  (naming  such  child),  and  all  claim  and  interest  in  and 
to  the  services  and  wages  of  such  child,  to  the  end  that  such 
child  shall  be  fully  adopted  by  the  party  desiring  to  adopt 
such  child,  which  statement  shall  be  signed  and  sworn  to 
by  the  party  making  the  same  before  said  probate  judge,  in 
the  presence  of  at  least  two  witnesses;  and  the  person  de- 
siring to  adopt  such  child  shall  also  make  a  statement  in 
writing  to  tlie  effect  that  he  or  she  freely  and  voluntarily 
adopts  such  child  (naming  the  child)  as  his  or  her  own, 
with  such  limitations  and  conditions  as  shall  be  agreed  upon 
by  the  parties.  Said  statement  shall  also  be  signed  and 
sworn  to  by  the  party  making  the  same  before  said  probate 
judge,  in  tne  presence  of  at  least  two  witnesses ;  Provided, 
In  all  cases  where  such  child  shall  be  of  the  age  of  four- 
teen years  and  upward,  the  written  consent  of  such  child 


LAWS  OF  UTAH.  53 

shall  be  necessary  to  the  validity  of  such  proceeding;  And 
provided  further,  Whenever  it  shall  be  desirable,  the  party  P'^^^"**- 
adopting  such  child  may,  by  stipulations  to  that  effect  in 
such  statement,  adopt  such  child  ecnd  bestow  upon  him  or 
her  equal  rights,  privileges,  and  immunities  of  children 
born  in  lawful  wedlock,  and  such  statement  shall  be  filed 
with  and  recorded  by  said  probate  judge,  in  a  book  kept  in 
his  office  for  that  purpose. 

Sec.  3.     And  such  probate  Judges  shall  appoint  a  no*  ice  to  be 
time  and  place  for  the  hearing  of  said  matter,  and  shall  g«ven  of  time  of 
give  three  weeks'  notice  thereof  to  all  persons  who  may  be    '*""* 
interested  therein,  by  publication  thereof  in  a  newspaper 
published  in  said  county,  and  in  case  no  paper  is  published 
in  said  county  then  the  notice  shall  be  published  in  a  news- 
paper printeci  in  the  Territory,  having  general  circulation 
in  said  county. 

Sec.  4.     At  the  time  and  place  of  hearing  such  mat-   .   ^ ,    _ .., 

•  /»       •  1  t  •  1     11  1       T  1       1  •!  1  ^-ourt  to  render 

ter,  II  said  hearing  shall  not  be  adjourned,  the  said  probate  »  decree, 
judge  shall  render  a  decree  therein,  in  accordance  with  the 
conditions  and  stipulations  of  said  statement ;  Promded,  In 
case  it  shall  appear  to  the  satisfaction  of  such  probate  judge,  p«>v*«0' 
that  such  proceedings  are  not  for  the  best  interest  of  the 
child  or  children,  he  may  refuse  to  enter  such  decree,  and 
the  matter  shall  thereupon  be  dismissed. 

Sec.  5.     All  decrees  entered   in  such  case  in   con- 
formity with  the  provisions  and  reciuirements  hereinbefore  Decree,  whc» 
named,  shall  be  conclusive  upon  all  the  persons  interested  conXsiVe'upon 
[in]  such   proceedings,  and  the  child   or  children,  thus  a"?*"®"***^ 
adopted  shall  take  the  siu*name  of  the  person  adopting  the 
same  and  all  relations  of  parents  ana  child,  agreeably  to 
such  stipulations  and  the  decree  of  the  probate  court  shall 
attach,  and  such  child  or  children,  if  so  stated  in  such 
decree,  shall  be  subject  to  the  exclusive  control  and  custody 
of  such  parent  or  parents  and  shall  possess  and  enjoy  all 
the  rights,  privileges,  inheritances,  heirship  and  immunities 
of  children  bom  in  lawful  wedlock. 

Sec.  6.     A  married  man,  not  lawfully  separated  from 
his  wife,  cannot  adopt  a  child  without  the  consent  of  his  may"  m  SJ^t"* 
wife;  nor  can  a  married  woman,  not  thus  separated  from  c^^j^t"'"" 
her  husband,  without  his  consent,  provided  the  hasband  or 
wife  not  consenting  is  capable  of  giving  such  consent. 

Sec.  7.     The  parents  of  an  adopted  child  are,  from  ^^^^  ^   ^^ 
the  time  of  the  adopting,  relieved  of  all  parental  duties  biiity  of  parent* 
towards,  and  all  responsibility  for,  the  child  so  adopted,  *" 
and  have  no  right  over  it. 
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Sec.  8.  The  probate  judge  shall  be  entitled  to  charge 
Few  of  probate  the  Same  fees  for  such  services  as  now  are  provided  by  law 
^"  ^'  for  like  services  in  other  cases. 

Approved  March  13,  1884. 


CHAPTER  XXXV. 


OF  SALT   LAKE  CITY. 


AN  ACT  amending  "An  Act  Incorporating  Salt  Lake  City," 

approved  January  20,  i860. 

Section  1.  Be  it  enacted  by  the  Oovemor  and  Legis- 
lative Assembly  of  the  Territory  of  Utah:  That  the  city 
council  of  Salt  Lake  City  be  and  is  hereby  authorized  and 
empowered  by  ordinance  and  the  enforcement  thereof: 
First — ^To  license,  tax  and  r^ulate  the  use  of  billiard  or 
pool  tables  and  prohibit  the  use  of  all  kinds  of  tables  in 
any  public  place  in  the  city  on  which  gaming  for  money 
or  the  representative  thereof  is  allowed,  and  to  punish  the 
owners  and  keepers  of  said  tables  for  the  violations  of  any 
ordinance  of  the  city.  Second — To  license,  tax  and  r^u- 
late  the  use  of  nine  or  ten  pin  alleys  and  all  kinds  of  ball 
and  pin  alleys  and  the  runways  thereof  in  anv  public  place 
in  said  city,  in  or  on  which  games  are  played;  and  to 
pimish  the  owners  and  keepers  of  such  alleys  and  runways 
to  be  used  for  the  playing  of  games  therein  and  thereon 
contrary  to  any  ordinance  of  said  city;  licensing  or  regu- 
lating tiheir  use  for  such  purposes,  and  the  playing  of  all 
games  on  such  tables  and  in  such  alleys  and  on  the  run- 
ways of  such  alleys,  shall  be  deemed  to  be  by  and  with 
the  consent  and  permission  of  the  owners  and  keepers 
thereof;  Provided,  That  the  fee  for  such  license  shall  in  no 
case  exceed  fifty  dollars  per  annum  for  each  of  such  tables 
nor  fifty  dollars  for  each  runway  of  such  alleys  nor  be  less 
that  twenty-five  dollars  per  annum  for  each  table  and  run- 
way as  aforesaid. 

Sec.  2.  To  prohibit  the  playing  of  any  game  for 
money  or  other  propert}'^  or  thing  representing  money  or 
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other  property ;  and  to  punish  all  persons  who  shall  play 
at  any  game  for  money  or  other  property  or  thing  repre- 
senting money  or  other  property. 

Sec.  3.  The  mayor  of  Salt  Lake  City  shall  have 
power  to  appoint,  by  and  with  the  advice  and  consent  of 
the  city  council,  the  regular  police  of  said  city  to  the  num- 
ber which  may  from  time  to  time  be  prescribed  by  the  city 
council,  and  to  remove  the  same  at  pleasure.  He  shall  also 
have  power  to  appoint  special  police,  when,  in  his  judg- 
ment the  public  good  may  require  such  action ;  Provided, 
That  such  special  police  shall  not  be  appointed  for  a  longer 
period  than  ten  days  without  the  consent  of  the  city 
council.      , 

Sec.  4.  To  prohibit  the  employment  of  any  female 
to  serve  in  the  selling,  giving  away,  or  other  disposition  or 
delivery  of  spirituous,  vinous,  and  malt  liquors  in  any 
8alooD  or  place  in  said  city  in  which  such  liquors  or  any  of 
them  are  so  disposed  of  or  delivered  to  be  drunk  on  the 
premises  where  so  sold  or  otherwise  disposed  of,  and  to 
punish  any  female  so  employed  and  serving,  and  all  per- 
sons by  whom  such  females  are  employed. 

Approvedj  March  13,  1884. 


CHAPTER  XXXVI. 


OF   MANTI   CFFY. 


AN  ACT  amending  an  Ordinance  to  Incorporate  the  City 
of  Manti,  approved  February  6,  1851. 

Sectiox  1.  Be  it  enacted  by  the  Governor  and  Legis- 
lative Assembly  of  the  Territory  of  Utah:  That  the  city 
council  of  Manti  City,  shall  have  power  to  annually  assess, 
collect  and  expend,  a  water  tax,  to  supply  the  city  with 
water,  for  domestic  and  irrigating  purposes,  and  may  regu- 
late the  use  of  water  for  manufacturing  purposes,  and  to 
tax  individuals  for  the  use  of  such  water,  in  px)portion  to 
the  amount  of  water  used  by  each ;  Provided,  That  nothing 
herein  contained  shall  be  construed  to  interfere  with  the 
water  rights  accrued  by  priority  of  appropriation. 
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Sec.  2.  They  shall  have  power  to  direct  and  control 
the  location  of  railroad  tracks  within  the  city,  and  regulate 
the  rate  of  speed  at  which  the  trains  niay  run  within  the 
inhabited  portion  of  said  city. 

Approved  March  13,  1884. 


CHAPTER  XXXVII. 


OF  COMPILED   LAWS. 


AN  ACT  amending  Section  576,  of  the  Compiled  Laws  of 

Utah. 

Be  U  enacted  by  the  Governor  and  Legislative  Assembly 
of  the  Territory  of  Utah:  That  Section  676  of  the  Com- 
piled  Laws  of  Utah  be  and  the  same  is  hereby  amended  by 
^re^UnWefsuT  inserting  after  the  word  ^* by-laws"  and  before  the  word 
to^i««uc  degree*,  "establish,"  in  line  ten  of  said  section  the  following,  to- 
wit :  "  and  may  provide  therein  for  conferring  d^rees  and 
issuing  diplomas." 

Approved  March  13,  1884. 


etc 


CHAPTER  XXXVIII. 

OF   MOUNT   PI^ASAXT. 

AN  ACT  amending  an  Act  Incorporating  Mount  Pleasant, 
in  Sanpete  County,  approved  Febniary  20,  1868. 

Be  it  enacted  by  the  Governor  and  Legislaiive  Assembly 
of  the  Territory  of  Utah:  That  the  city  council  of  Mount 
Pleasant  shall  have  power  to  annually  assess,  collect  and 
expend  a  water  tax  to  supply  the  city  with  water  for 
domestic  and  irrigating  purposes,  and  may  regulate  the  use 
of  water  for  manufiicturing  purposes,  and  to  tax   indi- 
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viduals  for  the  use  of  such  water  in  proportion  to  the 
amount  of  water  used  by  each;   Provided^  That  nothing  -^ 

herein  contained  shall  be  construed  to  interfere  with  the 
>vater  rights  accrued  by  priority  of  appropriation. 
Approved  March  13,  1884. 


CHAPTER  XXXIX. 


OF  UTAH   AND  WASATCH   COUNTIES. 


AN  ACT  changing  the  boundaries  of  Utah  and  Wasatch 

Counties. 

Section  1.  Be  it  enacted  by  the  Governor  and  Legw- 
kdive  Assembly  of  the  Territory  of  Utah:  That  Chapter 
XVI.  of  the  Laws  of  this  Territory,  approved  February 
18, 1880,  is  hereby  amended  as  follows:  all  that  portion  of 
country  lyinjg  south  of  Township  line,  between  ten  and 
eleven  South;  and  west  of  Township  line  between  nine 
and  ten,  Ran^  East,  the  same  heretofore  having  been  a 
portion  of  Wasatch  County,  is  hereby  attached  to,  and 
made  part  of  Utah  County. 

Sec.  2.  All  acts  and  parts  of  acts  in  conflict  with 
the  provisions  of  this  act,  are  hereby  repealed. 

Approved  March  13,  1884. 


8 
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CHAPTER  XL. 


OP  COUNTY   BOUNDARIES. 


AN  ACT  amending  an  Act  changing  the  boundaries  of  Kane, 
Iron  and  Washington  Counties  and  treating  Garfield 
County,  approved  March  9,  A.  D.  1882. 

Be  it  enacted  by  the  Governor  and  Legislative  Assembly 
of  the  Territory  of  Utah:  That  an  act  changing  the 
boundaries  of  Kane^  Iron  and  Washington  Counties  and 
creating  Garfield  County,  approved  March  9,  A.  D.  1882, 
be  and  the  same  is  hereby  amended  as  follows :  in  Section 
3,  line  ten  (10)  between  the  figures  "thirty-four  (34/*  and 
the  word  "range"  insert  the  word  "South,"  and  in  line 
twelve  (12)  between  the  words  "west"  and  "to"  insert  the 
following:  to  the  northeast  corner  of  Township  thirty-five 
(35)  South  Range  seven  (7)  West,  thence  west  to  the  Town- 
ship line  between  Ranges  seven  (7)  and  eight  (8)  West, 
thence  south  on  said  line;  in  Section  four  (4)  line  twelve 
(12)  between  the  words  "line"  and  "two"  insert  the  fol- 
lowing: "to  the  Township  line  between  Ranges  seven  (7) 
and  eight  (8)  West,  thence  north  on  said  line  to  the  north- 
west comer  of  Township  thirty-five  (35)  South  Range 
seven  (7)  West,  thence  east. 

Approved  March  13,  1884. 


CHAPTER  XLL 

OP  SURVEYOR  GENERAL. 

AN  ACT  to  repeal  certain  acts  relating  to  the  creating  of 
the  office  of  Surveyor  General  and  prescribing  the  duties 
thereof. 

Section  1.     Be  it  enacted  by  the  Governor  and  Legin- 
lative  Assembly  of  the  Territory  of  Utah:  That  an  act  en- 
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titled  "An  Ordinance  creating  a  Surveyor  (Jeneral's  office, 
et<\,"  approved  March  2,  1850;  "An  Act  to  more  clearly  Repealing aas 
authorize  the  Surveyor  General  to  give  certificates  of  his  SSTceofsurl'iyor 
surveys  and  to  further  legalize  the  certificates  he  has  given,"  ««"««• 
appnived  January  19,  1866 ;  "  An  Act  to  r^ulate  Sur- 
veyors and  Surveying,"  approved  March  3,  1852;  and  so 
much  of  Section  4  of  "An  Act  to  r^ulate  Surveyors  and 
Surveying,"  approved  March  3,  1852,  as  relates  to  survey- 
ing by  the  surveyor  general  are  hereby  repealed. 

Sec.  2.     It  is  hereby  made  the  duty  of  the  surveyor  g^^^^^  papers, 
jreneral  to  distribute  all  books,  records,  plats  and  papers  of  ^j^'^^J^^f*^^ 
>*ur\'eys  made  within  the  counties  in  the  Territory  in  his  veyor.SaitiJke 
pod^ession  and  appertaining  to  his  office,  to  the  county  sur-    **""*^" 
veyors,  the  portions  relating  to  their  respective  counties, 
and  all  other  property  belonging  to  said  office  to  the  county 
surN'eyor  of  Salt  Lake  County  and  when  so  distributed  to 
be  the  property  of  said  counties. 

Sec.  3.     The  office  of  surveyor  general  of  Utah  Ter- 
ritorj'  is  hereby  abolished. 

Approved  March  13, 1884, 


CHAPTER  XLIT. 


OP  lAWS  OF   UTAH. 


AN  ACT  amending  Section  648  of  the  Compiled  Laws  of 

Utah. 

Section  1.     Be  U  ejuusted  by  the  Governor  ami  Legi^- 
Hke  Assembly  of  the  Territory  of  Utah: 

Sec.  2.     That  Section  648  of  the  Compiled  Laws  of 
Utah  be  and  the  same  is  hereby  amended  by  adding  to  the  m  ComSiuld 
fud  thereof  the  following:  "If  the  mortgagee  fail  to  dis-  Jd^w  o?m?rl- 
<hiii^  or  release  any 'mortgage  after  the  same  has  been  fully  8«8*^»* 
^tisfied,  he  shall  be  liable  to  the  mortgagor  for  double  the 
<lamagcs  resulting  from  such  failui'e.     Or  the  mortgagor 
may  bring  an  action  against  the  mortgagee  to  compel  the 
^li-'^harge  or  release  of  the  mortgage,  after  the  same  has 
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been  satisfied.  And  the  judgment  of  the  oourt  must  be, 
that  the  mortgagee  discharge  or  release  the  mortgage  and 
pay  the  mortgagor  the  costs  of  suit^  including  a  reasonable 
attomey^s  fee,  and  all  damages  resulting  from  such  &ilure. 
Approved  March  13, 1884. 


CHAPTER  XLIII. 


OF  OODEN  CITY. 


AN  ACT  amending  "An  Act  to  Incorporate  Ogden  City," 

approved  January  i8,  1861. 

Section  1.  Be  it  enacted  by  the  Governor  and  LegU- 
laiive  Assembly  oj  (he  Territory  of  Utah:  That  Section  31 
of  "An  Act  to  Incorporate  Ogden  City,"  approved  January 
18,  1861,  be  and  the  same  is  hereby  amended  by  adding 
thereto  the  following:  "and  to  license,  tax  and  regulate  the 
manufacture  and  sale  of  spirituous,  vinous,  fermented,  malt 
and  intoxicating  liquors." 

Sec.  2.  That  Section  33  of  said  act  be  and  the  same 
is  hereby  amended  by  inserting  between  the  words  "City" 
and  "except"  in  the  fourth  line  of  said  section  the  follow- 
ing words:  "and  to  prohibit  such  selling  or  giving  away," 

Approved  March  13,  1884. 
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CHAPTER  XLIV. 

OF  B9TATE8  OF  DECEDENTS. 

AN  ACT  in  relation  to  Estates  of  Decedents. 

Section  1.    Be  U  encusted  by  the  Governor  arid  Legis- 
laJtive  Assembly  of  the  Territory  of  Ulah  as  follows: 


TITLE  I. 

WILLS. 

Chapter      I.     Exeeulum  and  Revocation  of  Wills, 

Chapter    II.     Interpretation  of  WiUs. 

Chapter  III.     General  Provisions  Relating  to  Wills. 


Chapter  I. 
ExeKmtion  and  Revocation  of  Wills. 

Sec.  2.  Every  person  over  the  age  of  eighteen  years,  ^^^  ^y  ^^^^ 
of  sonnd  mind,  ii^7^  >>7  ^^^  ynWy  dispose  of  all  his  estate,  ^  win. 
real  and  personal,  and  such  estate  not  disposed  of  by  will 
is  sQooeeaed  to  as  provided  in  Title  II.  of  this  act,  being 
chargeable  in  both  cato,  with  the  payment  of  all  the  dece- 
dent^ debts,  as  provided  in  An  Act  relating  to  Procedure  of 
Probate  Courts  in  the  settlement  of  estates. 

Sec.  3.      A  will,  or  a  part  of  a  will,  procured  to  be  wiu,orpari 
made  by  duress,  menace,  fraud,  or  undue  influence,  may  be  SSST'ty'fraud. 
denied  probate;   and  a  revocation,  procured  by  the  f»ame 
means  may  be  declared  void. 

Sec.  4.    A  married  woman  may  dispose  of  all  her  separate  prop- 
separate  estate  by  will,  without  the  consent  of  her  husband,  JJSi»2i."*^'^ 
and  may  alter  or  revoke  the  will  in  like  manner  as  if  she 
were  single.   Her  will  must  be  executed  and  proved  in  like 
manner  as  other  wills. 
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Who  may  I  take 
uy  will. 


Written  will, 
how  to  be  exe- 
cuted. 


Definition  of 
an  olographic 
will. 


Witness  to  add 
residence. 


Mutual  will. 


Competency  of 
subscribing  wit- 
nesses. 


Conditional  will . 


Gift^  to  subscrib- 
ing witnesses 
void . 


Sec.  5.  A  testamentary  dLsposition  may  be  made  to 
any  person  capable  by  law  of  takmg  the  property  so  dis- 
posed of,  but  corporations  other  than  those  formed  for  sci- 
entific, literary,  religious,  charitable,  benevolent,  or  solely 
educational  purposes,  cannot  take  under  a  will,  unless  ex- 
pressly authorized  by  statute. 

Sec.  6,  Evenr  will,  other  than  a  nuncupative  will, 
must  be  in  writmg,  and  every  will  other  than  an  olo- 
graphic and  nuncupative  will,  must  be  executed  and 
attested  as  follows: 

1.  It  must  be  subscribed  at  the  end  thereof  by  the 
testator  himself; 

2.  The  subscription  must  be  made  in  the  presence  of 
the  attesting  witnesses,  and  be  acknowledged  by  the  testator 
to  them  to  nave  been  made  by  him; 

3.  The  testator  must,  at  the  time  of  subscribing  or 
acknowledging  the  same,  declare  to  the  attesting  witnesses 
that  the  instrument  is  his  will ;  and 

4.  There  must  be  two  attesting  witnesses,  each  of 
whom  must  sign  his  name  as  a  witnes.^,  at  the  end  of  the 
will,  at  the  testator^s  request,  in  his  presence  and  in  the 
presence  of  each  other. 

Sec.  7.  An  olographic  will  is  one  that  is  entirely 
written,  dated,  and  signed  by  the  hand  of  the  testator  him- 
self. It  is  subject  to  no  other  form,  and  may  be  made  in 
or  out  of  this  Territory,  and  need  not  be  witnessed.  Such 
wills  may  be  proven  in  the  same  manner  as  other  private 
writings. 

Sec.  8.  A  witness  to  a  written  will  must  write,  with 
his  name,  his  place  of  residence.  But  a  violation  of  this 
section  does  not  affect  the  validity  of  the  will. 

Sec.  9.  A  conjoint  or  mutual  will  is  valid,  but  it 
may  be  revoked  by  any  of  the  testators,  in  like  manner 
with  any  other  will. 

Sec.  10.  If  the  subscribing  witnesses  to  a  will  are 
competent  at  the  time  of  attesting  its  execution,  their  sub- 
sequent incompetency,  from  whatever  cause  it  may  arisen, 
does  not  prevent  the  probate  and  the  allowance  of  the  will, 
if  it  is  otnerwise  satisfactorily  proved. 

Sec.  11.  A  will,  the  validity  of  which  is  made  by 
its  own  terms  conditional,  may  be  denied  probate,  a«»nling 
to  the  event,  with  reference  to  the  condition. 

Sec.  12.  All  beneficial  devises,  legacies,  and  gifts 
whatever,  made  or  given  in  any  will  to  a  sul)seribing  wit- 
ness thereto  are  void,  unless  tliere  are  other  two  competent 
subscribing  witnesses  to  the  same;  but  a  mere  charge  on 
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the  estate  of  the  testator  for  the  payment  of  debts,  does 

.  *!•  3*  A  /•  !•  Ai»i  Creditors  com- 

not  prevent  his  creditors  irom  being  competent  witnesses  petcm  witnesses, 
to  his  will. 

Sec.  13.     If  a  witness  to  whom  any  beneficial  devise,  Witres*  who  wa 
legacy,  or  gift,  void  by  the  preceding  section,  is  made,  touJdJi'jJStied 
would  have  been  entitled  to  any  share  of  the  estate  of  the  «©  share  of  e»- 
testator,  in  case  the  will  should  not  be  established,  he  sue-  SiuiccTto'sharc 
eeeds  to  so  much  of  the  share  as  would  be  distributed  to  tbe?*"""'  ""^  **""" 
him,  not  exceeding  the  devise  or  bequest  made  to  him  in 
the  will,  and  he  may  recover  the  same  of  the  other  devisees 
or  l^atees  nanied  in  the  will,  in  proportion  to  and  out  of 
the  parts  devised  or  bequeathed  to  him. 

Sec.  14.  No  will  made  out  of  this  Territory  is  valid  win  not  duiv 
as  a  will  in  this  Territory,  unless  executed  according  to  the  «««cu*ed»  ^o'<> 
provisions  of  this  Chapter. 

Sec.  15.    The  execution  of  a  codicil,  referring  to  a  Reputi 
previoas  >vill,  has  the  eflFect  to  republish  the  will,  as  modi-  ^  c«*»c^^ 
iied  by  the  codicil. 

Sec.  16.     A  nuncupative  will  is  not  required  to  be  in  Nuncupative 
writing,  nor  to  be  declared  or  attended  with  any  formalities.  Secuied.'° 

Sec.  17.     To  make  a  nuncupative  will  valid,  and  to        . . 
entitle  it  to  be  admitted  to  probate,  the  following  requisites  vai?d  ni^upa* 
must  be  observed:  '»^"^*"- 

1.  The  estate  bequeathed  must  not  exceed  in  value 
the  sum  of  one  thousand  dollars. 

2.  It  must  be  proved  by  two  witnesses,  who  were 
present  at  the  making  thereof,  one  of  whom  was  asked  by 
the  testator  at  the  time  to  bear  witness  that  such  was  his 
will,  or  to  that  effect; 

3.  The  decedent  must  have  been  at  the  time  in  ex- 
pectation of  immediate  de^th  from  an  injury,  or  casualty 
happening  or  occurring  within  twenty-four  hours  previous 
to  the  making  of  such  nuncupative  will. 

Sec.  18.     No  proof  must  be  received  of  any  nuncupa-  p^^f  ^ 
tive  will,  unless  it  is  offered  within  six  months  after  speak-  i»tiw  ""'s. 
ing  the  testamentary  words,  nor  unless  the  words,  or  the 
!<ubgtance  thereof,  were  reduced  to  writing  within  thirty 
days  after  they  were  spoken. 

Sec.  19.  Except  in  the  cases  in  this  Chapter  men-  written  wnis 
tioned,  no  written  will,  nor  any  part  thereof,  can  be  revoked  »»o»^  revoked.' 
or  altered  otherwise  than : 

1.  By  a  written  will,  or  other  writing  of  the  testator, 
(Iwlaring  such  revocation  or  alteration,  and  executed  with 
the  same  formalities  with  which  a  will  should  be  executed 
l>y  such  testator ;  or, 

2.  By  being  bunit,   toni,  canceled,  obliterated   or 


nuncu- 
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Evidence  of 
revocatiun. 


Revocation  of 
dupHcale. 


Revocation  by 
subsequent  will. 


Antecedent  not 
revived  by  revo- 
cation ot  subse- 
quentwill. 


Revocation  by 
marriage  Hnd 
birth  o(  issue. 


EflTect  of  mar* 
riace  of  a  woman 
on  her  will. 


Contract  of  sale 
not  a  revocation. 


destroyed,  with  the  intent  and  for  the  purpose  of  revoking 
the  same,  by  the  testator  himself,  or  by  some  person  in  his 
presence  and  by  his  direction. 

Sec.  20,  When  a  will  is  canceled  or  destroyed  by 
any  other  person  than  the  testator,  the  direction  of  the  testa- 
tor, and  the  fact  of  such  injury  or  destruction,  must  be 
proved  by  two  witnesses. 

Sec.  21.  The  revocation  of  a  will,  executed  in  dupli- 
cate, may  be  made  by  revoking  one  of  the  duplicates. 

Sec.  22.  A  prior  will  is  not  revoked  by  a  subsequent 
will,  unless  the  latter  contains  an  express  revocation,  or 
provisions  wholly  inconsistent  with  the  terms  of  the  former 
will;  but,  in  other  cases,  the  prior  will  remains  effectual  so 
far  as  consistent  with  the  provisions  of  the  subsequent  will. 

Sec.  23.  If,  after  making  a  will,  the  testator  duly 
makes  and  executes  a  second  will,  the  destruction,  can- 
cellation, or  revocation  of  such  second  will  does  not  revive 
the  first  will,  unless  it  appears  by  the  terms  of  such  revoca- 
tion that  it  was  the  intention  to  revive  and  give  effect  to 
the  first  will,  or  unless,  aft>er  such  destruction,  cancellation 
or  revocation,  the  first  will  is  duly  republished. 

Sec.  24.  If,  aft>er  having  made  a  will,  the  testator 
marries,  and  has  issue  of  such  marriage,  bom  either  in  his 
lifetime  or  after  his  death,  and  wife  or  issue  survives  him, 
the  will  is  revoked  unless  provision  has  been  made  for  such 
issue  by  some  settlement,  or  unless  such  issue  are  provided 
for  in  the  will,, or  in  such  way  mentioned  therein  as  to 
show  an  intention  not  to  make  such  provision;  and  no  other 
evidence  to  rebut  the  presumption  of  such  revocation  can 
be  received. 

Sec.  25.  If,  afi;er  making  a  will,  the  testator  marries, 
and  the  wife  survives  the  testator,  the  will  is  revoked,  unless 
provision  has  been  made  for  her  by  marriage  contract,  or 
unless  she  is  provided  for  in  the  will,  or  in  such  way  men- 
tioned therein  as  to  show  an  intention  not  to  make  such 
provision;  and  no  other  evidence  to  rebut  the  presumption 
of  revocation  must  be  received. 

Sec.  26.  An  agreement  made  by  a  testator,  for  the 
sale  or  tranfer  of  property  disposed  of  by  a  will  previously 
made,  does  not  revoke  such  disposal;  but  the  property 
passes  by  the  will,  subject  to  the  same  remedies  on  the  tes- 
tator's agreement,  for  a  specific  performance  or  otherwise 
against  the  devisees  or  legatees,  as  might  be  had  against 
the  testator's  successors,  it  the  same  had  passed  by  suc- 
cession. 

Sec.  27.    A  charge  or  incumbrance  upon  any  estate. 
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not  a 

a 


for  the  parpose  of  securing  the  payment  of  money,  or  the  JJjJSiSL^ 
performanoe  of  any  covenant  or  agreement,  is  not  a  revo-  '«^»"- 
cation  of  any  will  relating  to  the  same  estate  which  was 
previously  executed;  but  the  devises  and  legacies  therein 
contained  must  pass,  subject  to  such  charge  or  incumbrance. 

Sec.  28.     A  conveyance,  settlement,  or  other  act  of  a  Conveyance 
testator,  by  which  his  interest  in  a  thing  previously  dis-  nma^tum. 
posed  of  by  his  will  is  altered,  but  not  wholly  divested,  is 
not  a  revocation;  but  the  will  passes  the  property  which 
would  otherwise  devolve  by  succession. 

Sec.  29.  If  the  instrument  by  which  an  alteration  when  it  u  a 
is  made,  in  the  testator's  interest,  in  a  thing  previously  dis-  "^°*^***^' 
posed  of  by  his  will  expresses  his  intent  that  it  shall  be  a 
revocation,  or  if  it  contains  provisions  wholly  inconsistent 
with  the  terms  and  nature  of  the  testamentary  disposition, 
it  operates  as  a  revocation  thereof,  unless  such  inconsistent 
provisions  depend  on  a  condition  or  contingency  by  reason 
of  whi(^  they  do  not  take  effect. 

Sec.  30.    The  revocation  of  a  will  revokes  all  its  Revocation  of 
codicils.  ^*"*'- 

Sec.  31.     Whenever  a  testator  has  a  child  born  after  Afterbom  chiw^ 

aL  1  •  ^  i_  •  •!!       •j.i_  •        1- •     fi*  X*  A_       !_  •     unprovided  for, 

the  makmg  oi  his  will,  either  m  his  liietime  or  aiter  his  to  succeed, 
death,  and  dies,  leaving  such  child  unprovided  for  by  any 
settlement,  and  neither  provided  for  nor  in  any  way  men- 
tioned in  his  will,  the  child  succeeds  to  the  same  portion 
of  the  testator's  real  and  personal  property  that  he  would 
have  succeeded  to  if  the  testator  haa  died  intestate. 

Sec.  32.    When  any  testator  omits  to  provide  in  his  Children  or 
will  for  any  of  his  children,  or  for  the  issue  of  any  de-  U     ' 
ceased  child,  unless  it  appears  that  such  omission  was  in-  Pr°^^«<*  ^"'  *>y 
tentional,  such  child,  or  the  issue  of  such  child,  must  have 
the  same  share  in  the  esfate  of  the  testator  as  if  he  had 
died  intestate,  and  succeeds  thereto  as  provided  in  the  pre- 
ceding section. 

Sec.  33.     When  any  share  of  the  estate  of  a  testator  ^ 

is  assigned  to  a  child  born  after  the  making  of  a  will,  or  bo^chiid,  out 

to  a  child,  or  the  issue  of  a  child,  omitted  in  the  will,  as  ^tTte "'K'^id. 

hereinbefore  mentioned,  the  same  must  first  be  taken  from 

the  estate  not  disposed  of  by  the  will,,  if  any ;  if  that  is  not 

sufficient,  so  much  as  may  be  necessary  must  be  taken  from 

all  the  devisees  or  legatees,  in  proportion  to  the  value  they 

may  respectively  receive  under  the  will,  unless  the  obvious 

btention  of  the  testator  in  relation  to  some  specific  devise 

or  bequest,  or  other  provision  in  the  will,  would  thereby 

be  defeated;  in  such  case  such  specific  devise,  l^acy  or 

provision  may  be  exempted  from  such  apportionment,  and 
9 


issue  of  childrei» 
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a  different  apportionment,  oonnistent  with  the  intention  of 
the  testator,  may  be  adopted. 
Advmncemnni  ^^^'  ^^'     I^  ^uch  children,  or  their  descendants,  so 

during  uretime    unprovidod  for,  had  an  equal  proportion  of  the  testator's 
estate  bestowed  on  them,  m  the  testators  lifetime,  by  way 
of  advancement,  they  take  nothing  in  virtue  of  the  three 
preceding  sections. 
Death  of  de-  ^^^*  ^^*     Whcu  any  cstate  is  devised  to  any  child, 

vtt€e.  being  reia-  or  othcr  relation  of  the  testator,  and  the  devisee  dies  before 
inTifeti^ot^''  the  testator,  leaving  lineal  descendants,  such  descendants 
ii"Srd!»I?n^"'  take  the  estate  so  given  by  the  will,  in  the  same  manner  as 
^'^^'  the  devisee  would  have  done  had  he  survived  the  testator. 

r>evises  of  land,  Sbc.  36.     Evcry  devise  of  land  in  any  will  conveys 

how  construed,    jj]  ^.j^g  estatc  of  the  devisor  therein,  which  he  could  law- 
fully devise,  unless  it  clearly  appears  by  the  will  that  he 
intended  to  convey  a  less  estate, 
wm  to  pass  Sec.  37.     Any  estate,  right,  or  interest  in  lands  ac- 

a^th?m^inc  Quired  by  the  testator  after  the  making  of  his  will,  passes 
thereof.  thereby,  and  in  like  manner  as  if  title  thereto  was  vested 

in  him  at  the  time  of  making  the  will,  unless  the  contrary 
manifestly  appears  by  the  will  to  have  been  the  intention 
of  the  testator.  Every  will  made  in  express  terms  devis- 
ing, or  in  any  other  terms  denoting  the  intent  of  the  tes- 
tator, to  devise  all  the  real  estatc  oi  such  testator,  passes  all 
the  real  estate  which  such  testator  was  entitled  to  devise  at 
the  time  of  his  decease. 


Chapter  II. 
Interpretation  of  Wills, 

Testator's  in  SECTION  1.     A  wiU  is  to  bc  coustructed  according  to 

SJriSSiui^       the  intention  of  the  testator.     Where  his  intention  cannot 

have  effect  to  its  full  extent,  it  must  have  efiect  as  &r  as 

possible. 
Intention  to  be  Sbt.  2.     In  casc  of  Uncertainty  arising  upon  the  fiioe 

ihS*IiSi.°***  *"""  ^^  ^  ^'^'^>  ^^  *^  *^^  application  of  any  of  its  provisions,  the 

testator's  intention  is  to  be  ascertained  from  the  words  of 

the  will  taking  in  view  the  circumstances  under  which  it 

was  made,  exclusive  of  his  oral  declarations. 
Rules  of  inter-  Sec.  3.     lu  interpreting  a  will,  subject  to  the  law  of 

preution.  ^  j^j^  Territory,  the  rules  prescribed  by  the  following  sections 

of  this  Chapter,  are  to  be  observed,  unless  an  intention  to 

the  contrary  clearly  appears. 
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Sec.  4.  •  Several  testamentary  instruments,  executed  roemrii?tobi 
bv  the  isame  testator,  are  to  be  taken  and  construed  to-  taken  logeiher. 
gi^ther  as  one  instnmient. 

Sec.  5.     All  the  parts  of  a  will  are  to  be  construed  Harmonizing 
in  relation  to  each  other,  and  so  as,  if  possible,  to  form  one  '^*'"*''"  ***'*** 
consistent  whole;   but  where  several  parts  are  absolutely 
irreconcilable,  the  latter  must  prevail. 

Sec.  6.     A  clear  and  distinct  devise  or  bequest  cannot  in  what  case  d<- 
be  affected  by  any  reasons  assigned  therefor,  or  by  any  ^'*e  "<>' »ffe«c'i 
other  words  Hot  equally  clear  and  distinct,  or  by  inference 
or  argument  from  other  parts  of  the  will,  or  by  an  inac- 
carats  recital  of  or  reference  to  its  contents  in  another  part 
of  the  will. 

Sec.  7.     Where  the  meaning  of  any  part  of  a  will  is  whenamWgu- 
ambiguous  or  doubtful,  it  may  be  explamed  by  any  refer-  "*» ^"^  <*«"•»'*"'• 
ence  thereto,  or  recital  thereof,  in  another  part  of  the  will. 

Sec.  8.    The  words  of  a  will  are  to  be  taken  in  their  wrrd>  taken  in 
ordinary  and  grammatical  sense,  unless  a  clear  intention  to  ""^'"*^  ■*"**• 
me  them  in  another  sense  can  be  collected,  and  that  other 
can  be  ascertained. 

Sec.  9.     The  words  of  a  will  are  to  receive  an  inter-  word»  to  receive 
pretation  which  will  give  to  every  expression  some  effect,  con«ru'«iOT. 
rather  than  one  which  will  render  any  of  the  expressions 
ino|ierative. 

Sec.  10.  Of  two  modes  of  interpreting  a  will,  that  intestacy  to  be 
is  to  be  preferred  which  will  prevent  a  total  intestacy.  avoided. 

Sec.  11.     Technical  words  in  a  will  are  to  be  taken  Effect  of  techni- 
in  their  tedinical  sense,  unless  the  context  clearly  indicates  ***  ^"** 
a  ooDtmry  intention. 

Sec.  12.     Technical  words  are  not  necessary  to  give  Technical  word* 
effect  to  any  species  of  disposition  by  will.  "^'  nece«ary. 

Sec.  13.     The  term  "  heirs,"  or  other  words  of  inher-  Cenain  word* 

•  .  ,  ••aaJ»/»  jj'^1   not  necessary  to 

itanoe,  are  not  requisite  to  devise  a  fee,  and  a  devise  of  real  pnssa  fee. 
property  passes  all  the  estate  of  the  testator,  unless  other- 
wise limited. 

Sec.  14.  Real  or  personal  prooerty  embraced   in  a  Power  to  devue, 

.      J       .  i_*  •n  _!•  X      J       •  II   how  executed  by 

|K)wer  to  devise  passes  by  a  will  purporting  to  devise  all  terms  of  wiii. 
the  real  or  personal  property  of  the  testator. 

Sec.  15.     A  devise  or  bequest  of  all  the  testator's  real  Devise  or  be- 
or  personal  property,  in  express  terms,  or  in  any  other  oI*^i^m"  "*' 
terms  denoting  his  intent  to  dispose  of  all  his  real  and  gJUgf*"''*  °' 
personal  property,  passes  all  the  real  or  personal  property 
which  he  was  entitled  to  dispose  of  by  will  at  the  time  of 
his  death. 

Sec.  16.     A  devise  of  the  residue  of  the  testator's  Residuary 
real  property  passes  all  the  real  property  which  he  was  en-  cause. 
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titled  to  devise  at  the  time  of  his  death^  not  otherwise 
eflfectually  devised  by  his  will. 

Sec.  17.  A  bequest  of  the  residue  of  the  testator's 
personal  property  passes  all  the  ^rsonal  property  which  he 
was  entitled  to  bequeath  at  the  time  of  his  death,  not  other- 
wise effectually  bequeathed  by  his  will. 

Sec.  18.  A  testamentary  disposition  to  "heirs/'  "  re- 
lations," "nearest  relations/  "representatives/'  "legal 
representatives/'  or  "  personal  representatives/'  or  "  fiunily /' 
"issue/'  "descendants/'  "nearest"  or  "next  of  kin"  of  any 
person,  without  other  words  of  qualification,  and  when  the 
terms  are  used  as  words  of  donation,  and  not  of  limitation, 
vests  the  property  in  those  who  would  be  entitled  to  suc- 
ceed to  the  property  of  such  person,  according  to  the  Title 
on  Succession  in  this  act. 

Sec.  19.  The  terms  mentioned  in  the  last  section  are 
used  as  words  of  donation,  and  not  of  limitation,  when  the 
property  is  eiven  to  the  person  so  designated  directly,  and 
not  as  a  quidification  of  an  estate  given  to  the  ancestor  of 
such  person. 

Sec.  20.  Words  in  a  will  referring  to  death  or  sur- 
vivorship, simply,  relate  to  the  time  of  the  testator's  death, 
unless  possession  is  actually  postponed,  when  they  must  be 
referred  to  the  time  of  possession. 

Sec.  21.  A  testamentary  disposition  to  a  class  includes 
every  person  answering  the  description  at  the  testator's 
death;  but  when  the  possession  is  postponed  to  a  fiiture 

Seriod,  it  includes  also  all  persons  coming  within  the 
escription  before  the  time  to  which  possession  is  post- 
poned. 

Sec.  22.  Wlien  a  will  directs  the  conversion  of  real 
property  into  money,  such  property  and  all  its  proceeds 
must  be  deemed  personal  property  from  the  time  of  the 
testator's  death. 

Sec.  23.  A  child  conceived  before,  but  not  bom 
until  after  a  testator's  death,  or  any  other  period  when  a 
disposition  to  a  class  vests  in  right  or  in  possession,  takes, 
if  answering  to  the  description  of  the  class. 

Sec.  24.  When  applying  a  will,  it  is  found  that 
there  is  an  imperfect  description,  or  that  no  person  or 
property  exactly  answers  the  description,  mistakes  and 
omissions  must  be  corrected,  if  the  error  appears  from  the 
context  of  the  will  or  from  extrinsic  evidence;  but  evi* 
dence  of  the  declarations  of  the  testator  as  to  his  intentions 
cannot  be  received. 
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Sec.  26.     Testamentary  dispositions,   including   de-  ^5  Urq^Mif 
vises  and  bequests  to  a  person  on  attaining  majority,  are  ^e*'- 
presumed  to  vest  at  the  testator's  death. 

Sec.  26.     A  testamentary  disposition,  when  vested,  when  cannot  be 
cannot  be  divested  unless  upon  the  occurrence  of  the  precise  **'''"'***• 
contingency  prescribed  by  the  testator  for  that  purpose. 

Sbc.  27.     If  a  devisee  or  legatee  dies  durmg  the  life-  Death  of  de^':see 
time  of  the  testator,  the  testamentary  disposition  to  him  °'  *««•*'« 
fails,  unless  an  intention  appears  to  substitute  some  other 
in  his  place,  except  as  provided  in  Section  37,  Chapter  I., 
of  this  act. 

Sec.  28.     The  death  of  a  devisee  or  legatee  of  a  interests  in  re- 
limited  interest  before  the  testator's  death  does  not  defeat  SffccilS.  *"  "*** 
the  interests  of  persons  in  remainder,  who  survive  the 
testator. 

Sec.  29.     A  conditional  disposition  is  one  which  de-  conditional  de- 
pends upon  the  occurrence  of  some  uncertain  event,,  by  ^"^o'^"**** 
which  it  is  either  to  take  effect  or  be  defeated. 

Sec.  30.     A  conditional  precedent  in  a  will  is  one  condition  prece- 
which  is  required  to  be  fulfilled  before  a  particular  dispo-  ***"*'  ^**"'' 
sition  takes  effect. 

Sec.  31.  Where  a  testamentary  disposition  is  made  Fffect  ofcondi. 
upon  a  condition  precedent,  nothing  vests  until  the  con-  '•®"  precedent. 
dition  18  fulfilled,  except  where  such  fulfillment  is  im- 
possible, in  which  case  the  disposition  vests,  unless  the  con- 
dition was  the  sole  motive  thereof,  and  the  impossibility 
was  unknown  to  the  testator,  or  aro'se  from  an  unavoidable 
event  subsequent  to  the  execution  of  the  will. 

Sec.  32.     A  condition  precedent  in  a  will  is  to  be  condition  precc- 
deemed  performed  when  the  testator's  intention  has  been  dwmcd***"r. 
substantially,  though  not  literally  complied  with.  formed. 

Sec.  33.     A  condition  subsequent  is  where  an  estate  coidi 
or  interest  is  so  given  as  to  vest  inmiediately,  subject  only  <i"«"^  ^'^»t 
to  be  divested  by  some  subsequent  act  or  event. 

Sec.  34.     A  devise  or  l^acy  given  to  more  than  one  Oevisee«,etc., 
person  vests  in  them  as  owners  in  common.  S  rommon.*"'* 

Sec.  36.     Advancements  or  gifts  are  not  to  be  taken  Advancements. 
as  ademptions  of  general  legacies,  unless  such  mtention  is  ^r^;;*  »''•"»? 
expressed  by  the  testator  in  writing. 


iition  subJ-e 
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Chapter  III. 


General  Prommons. 


Nature  and  dcfl- 
igiiation  ot 
legacies. 

Specific. 


D«monfttrative. 


Annuities. 


Residusiry. 


General. 

Order  of  »ale  in 
case  of  an  intew- 
tate. 


Order  of  sale  in 
cise  of  a  testator 


Section  1.  li^acies  are  distinguished  and  desig- 
nated^ according  to  their  nature,  aa  follows: 

1.  A  I^acy  of  a  particular  thing,  specified  and  dis- 
tinguished from  all  others  of  the  same  kind  belonging  to 
the  testator,  is  specific;  if  such  l^acy  fails,  resort  cannot 
be  had  to  the  other  property  of  the  testator; 

2.  A  l^acy  is  demonstrative  when  the  particular 
fund  or  personal  property  is  pointed  out  from  which  it  k 
to  be  taken  or  paid;  if  such  fund  or  property  fails,  in 
whole  or  in  part,  resort  may  b^  had  to  the  general  assets, 
as  in  case  of  a  general  legacy; 

3.  An  annuity  is  a  bequest  of  certain  specified  sums 
periodically;  if  the  fund  or  property  out  of  whidi  they 
are  payable  fails,  resort  may  be  had  to  the  general  assets, 
as  in  case  of  a  general  legacy; 

4.  A  residuary  legacy  embraces  only  that  which  re- 
mains  after  all  the  bequests   of  the  will  are  discharged ; 

5.  All  other  l^acies  are  general  l^acies. 

Sec.  2.  When  a  person  dies  intestate  all  his  property, 
real  and  personal,  without  any  distinction  between  them, 
is  chargeable  with  the  payment  of  his  debts,  except  as 
otherwise  provided  in  this  act  and  the  act  relating  to  pro- 
cedure of  probate  courts  in  the  settlement  of  estates. 

Sec.  3.  The  property  of  a  testator,  except  as  other- 
wise specially  provided  for  in  this  act  and  the  act  relating 
to  procedure  of  probate  courts  in  the  settlement  of  estates 
must  be  resorted  to  for  the  payment  of  debts,  in  the  follow- 
ing order. 

1.  The  property  which  is  expressly  appropriated  by 
the  will  for  the  payment  of  the  debts. 

2.  Property  not  disposed  of  by  the  will. 

3.  Property  which  is  devised  or  bequeathed  to  a 
residuary  legatee. 

4.  Property  which  is  not  specifically  devised  or  be- 
queathed; and 

6.  All  other  property  ratably.  Before  any  debts  arc 
paid,  the  exjKinses  of  the  administration  and  the  allowanw' 
to  the  fiunily  miLst  be  paid  or  provided  for. 
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Sec.  4.     The  property  of  a  testator,  exoept  as  other-  L^jacie.,  how 
wise  specially  provided  in  this  act  and  the  act  relating  to  i?*****  ^**** 
procedure  of  probate  courts  in  the  settlement  of  estates 
must  be  resorted  to  for  the  payment  of  l^acies,  in  the  fol- 
lowing order: 

1.  The  property  which  Ls  expressly  appropriated  by 
the  will  for  the  payment  of  the  legacies. 

2.  Property  not  disposed  of  by  the  will. 

3.  Property  which  is  devised  or  bequeathed  to  a 
residuary  l^atee. 

4.  Property  which  is  specifically  devised  or  be- 
qaeathed. 

Sec.  5.  L^acies  to  husband,  widow,  or  kindred  of 
any  class  are  chargeable  only  after  legacies  to  persons  not 
related  to  the  testator. 

Sec.  6.     Abatement  takes  fJace  in  any  class  only  as  Abatement. 
between  legacies  of  that  class,  unless  a  different  intention 
is  expressed  in  the  will. 

Sec.  7.     In  a  Sf>ecific  devise  or  legacy,  the  title  passes  specific  Jevisc? 
by  the  will,  but  f»ossession  can  only  be  obtained  from  the  *"    ««*<=•«' 
personal  representative;  and  he  may  be  authorized  by  the 
probate  court  to  sell  the  property  devised  and  bequeathed, 
10  the  cases  herein  provided. 

Sec.  8.     The  rights  of  a  purchaser  or  incumbrancer  h^j,.,  convcy- 
of  real  property,  in  good  faith  and  for  value  derived  from  fjl|f;,i{{*^  """ 
any  person  clamiing  the  same  by  succession,  are  not  im-  pr«ved  within 
paired  bv  any  devise  made  by  the  decedent  from  whom  sue-  **"'  ^**" 
cession  is  claimed,  unless  the  instrument  containing  such 
device  is  duly  proved  as  a  will,  and  recorded  in  the  office  of 
the  clerk  of  the  probate  court  having  jurisdiction  thereof,  or 
unless  written  notice  of  such  devise  is  filed  with  the  re- 
corder of  the  county  where  the  real  property  is  situated, 
within  four  years  after  the  devisor's  death. 

Sec.  9.  Where  specific  legacies  are  for  life  only,  the  pos,e««.ion  of 
first  legatee  must  sign  and  deliver  to  the  second  l^atee,  or,  legatees, 
if  there  is  none,  to  the  personal  representative,  an  inven- 
tory of  the  property,  expressing  that  the  same  is  in  his 
custody  for  life  only,  ana  that,  on  his  decease,  it  is  to  be 
delivered  and  to  remain  to  the  use  and  for  the  benefit  of 
the  second  legatee,  or  to  the  personal  representative,  as  the 
case  may  be. 

Sec.  10.     In  case  of  a  beauest  of  the  interest  or  in-  b^^^^j  ^^ 
(t)meof  a  certain  sum  or  fund,  the  income  accrues  from  the  imeresi. 
testator's  death. 

Sec.  11.     A  legacy  or  a  gift  in  contemplation,  fear,  satisfactii 
<»r  peril  of  death,  may  be  satisfied  before  death. 


Hon. 
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Sec.  12.  Legacies  are  due  and  deliverable  at  the  ex- 
piration of  one  year  after  the  testator's  deoease.  Annuities 
commence  at  the  testator's  decease. 

Sec.  13.  Legacies  bear  interest  from  the  time  when 
they  are  due  and  payable,  except  that  legacies  for  mainten- 
ance, or  to  the  testator's  widow,  bear  interest  from  the  testa- 
tor's decease. 

Sec.  14.  The  four  preceding  sections  are  in  all  cases 
to  be  controlled  by  a  testator's  express  intention. 

Sec.  15.  Where  it  appears,  by  the  terms  of  a  will, 
that  it  was  the  intention  of  the  testator  to  commit  the  exe- 
cution thereof  and  the  administration  of  his  estate  to  any 
person  as  executor,  such  person,  although  not  named  execu- 
tor, is  entitled  to  letters  testamentary  in  like  manner  as  if 
he  had  been  named  executor. 

Sec.  16.  An  authority  to  an  executor  to  appoint  an 
executor  is  void. 

Sec.  17.  No  person  has  any  power,  as  an  executor, 
until  he  qualifies,  except  that,  before  letters  have  been 
issued,  he  may  pay  funeral  chaises,  and  take  necessary 
measures  for  the  preservation  of  the  estate. 

Sec.  18.  The  provisions,  of  this  Chapter  in  relation 
to  the  revocation  of  wills  apply  to  all  wills  made  by  any 
testator  living  at  the  expiration  of  one  year  from  the  time 
it  takes  effect. 

Sec.  19.  The  provisions  of  this  Chapter  do  not  im- 
pair the  validity  of  tne  execution  of  any  will  made  before 
it  takes  effect  or  affect  the  construction  of  any  such  will. 

Sec.  20.  The  validity  and  interpretation  of  wills, 
wherever  made,  are  governed,  when  relating  to  property 
w^ithin  this  Territory,  by  the  law  of  this  Territory. 

Sec.  21.  Those  to  whom  property  is  given  by  will 
are  liable  for  the  obligations  of  the  testator  in  the  cases  and 
to  the  extent  prescribed  by  the  act  relating  to  Procedure  of 
Probate  Courts  in  the  settlement  of  estates. 
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TITLE  II. 

Succession. 

Section  1.     Succession  is  the  coining  in  of  another  g^^^^^j^^^^. 
to  take  the  property  of  one  who  dies  without  disposing  of  fin«i  • 
it  by  will. 

Sec.  2.     The  property,  both  real  and  personal,  of  one  who  fi«t  sue- 
who  dies  without  disposing  of  it  by  will,  passes  to  the  heirs  "00^ ^UStlT 
of  the  intestate,  subject  to  the  control  of  the  probate  court,  "**'  <*«»»*«*• 
and  to  the  possession  of  any  administrator  appointed  by 
that  court  for  the  purposes  of  administration. 

Sec.  3.     When  any  person  having  title  to  any  estate  su^^eiMon  to 
not  otherwise  limited  by  marriage  contract,  dies  without  and  distribution 
disposing  of  the  ®tate  by  will,  it  ia  succeeded  to  and  must  °  p'^p*'^- 
be  distributed,   unless   otherwise    expressly   provided    in 
this  act  and  the  act  relating  to  procedure  of  probate  courts 
in  the  settlement  of  estates  subject  to  the  payment  of  his 
debts,  in  the  following  manner: 

1.  If  the  decedent  leave  a  surviving  husband  or 
wife,  and  onl^  one  child,  or  the  issue  of  one  child,  in  equal 
shares  to  the  surviving  husband,  or  wife  and  child,  or  issue 
of  such  child.  If  the  decedent  leave  a  surviving  husband 
or  wife,  and  more  than  one  child  living,  or  one  child 
living,  and  the  issue  of  one  or  more  deceased  children; 
one-third  to  the  surviving  husband  or  wife,  and  the  re- 
mainder in  equal  shares  to  his  children,  and  to  the  issue  of 
any  deceased  child,  l>y  rieht  of  representation ;  but  if  there 
be  no  child  of  the  aeoedent  living  at  his  death,  the  re- 
mainder goes  to  all  of  his  lineal  descendants;  and  if  all  of 
the  descendants  are  in  the  same  d^ree  of  kindred  to  the 
decedent,  they  share  equally,  otherwise  they  take  according 
to  the  right  of  representation.  If  the  decedent  leave  no 
surviving  husband  or  wife,  but  leave  issue,  the  whole  estate 
goes  to  such  issue;  and  if  such  issue  gpnsists  of  more  than 
one  child  living,  or  one  child  living,  and  the  issue  of  one  or 
more  deceased  children,  then  the  estate  goes  in  equal  shares 
to  children  living,  or  to  the  child  living,  and  the  issue  of 
the  deceased  child  or  children  by  right  of  representation; 

2.  If  the  decedent  leave  no  issue,  the  estate  goes  one- 
half  to  the  surviving  husband  or  wife,  and  the  other  to  the 

10 
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decedent's  father  and  mother,  in  equal  shares,  and  if  either 
be  dead,  the  whole  of  said  half  goes  to  the  other.  If  there 
be  no  father  or  mother,  then  one-half  goas  in  equal  shares 
to  the  brothers  and  sisters  of  the  decedent,  and  to  the 
children  of  any  deceased  brother  or  sister,  by  right  of  rep- 
resentation. If  the  decadent  leave  no  issue,  nor  husband 
nor  wife,  the  estate  must  go  to  his  father  and  mother  in 
equal  shares,  or  if  either  hd  dead,  then  to  the  other. 

3.  If  there  be  neither  issue,  husband,  wife,  fiither 
nor  mother,  then  in  equal  shares  to  the  brothers  and  sisters 
of  the  decedent,  and  to  the  children  of  any  deceased 
brother  or  sister,  by  right  of  representation ; 

4.  If  the  decedent  leave  a  surviving  husband  or 
wife,  and  neither  issue,  father,  mother,  brother,  nor  sister, 
the  whole  estate  goes  to  the  surviving  husband  or  wife; 

5.  If  the  decedent  leave  neither  issue,  husband,  wife, 
father,  mother,  brother,  nor  sister,  the  estate  must  go  to  the 
next  of  kin,  in  equal  degree,  excepting  that  when  there 
are  two  or  more  collateral  kindred,  in  equal  degree,  but 
claiming  through  different  ancestors,  those  who  claimed 
through  the  nearest  ancestors  must  be  preferred  to  tho-^e 
claiming  through  an  ancestor  more  remote. 

6.  If  a  decedent  leave  several  children,  or  one  child 
and  the  issue  of  one  or  more  children,  and  any  such  sur- 
viving child  dies  under  age,  and  not  having  been  married, 
all  the  estate  that  came  to  the  deceased  child  by  inheritance 
from  such  decedence  descends  in  equal  shares  to  the  other 
children  of  the  same  parent,  and  to  the  issue  of  any  such 
other  children  who  are  dead,  by  right  of  representation ; 

7.  If,  at  the  death  of  such  child  who  dies  under  age, 
not  having  been  married,  all  the  other  children  of  his 
parents  are  also  dead,  and  any  of  them  have  left  issue,  the 
estate  that  came  to  such  child  by  inheritance  from  his 
parents  descends  to  the  issue  of  all  other  children  of  the 
same  parent;  and  if  all  the  issue  are  in  the  same  decree  of 
kindred  to  the  child,  they  share  the  estate  equally,  other- 
wise they  take  according  to  the  right  of  representation ; 

8.  If  the  decedent  be  a  widow  or  widower,  and 
leave  no  kindred,  and  the  estate  or  any  portion  thereof  \vas 
common  property  M  such  decedent  and  nis  or  her  deceased 
spouse,  while  such  a  spouse  was  living,  such  common 
pi\)perty  shall  go  to  the  father  of  such  deceased  spouse,  or  if 
he  DC  dead,  to  the  mother.  If  there  be  no  father  nor 
mother,  then  such  property  shall  go  to  the  brothers  and 
sisters  of  such  d(»ceased  spouse,  in  equal  shares,  and  to  the 
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lawful  issue  of  any  deceased  brother  or  sister  of  such 
deceased  spouse,  by  right  of  representation ; 

9.  If  the  decedent  leave  no  husband,  wife,  or  kindred 
and  there  be  no  heirs  to  take  the  estate  or  any  portion 
thereof,  under  subdivision  8  of  this  section  the  same  shall 
l)e  disposed  of  in  the  manner  provided  in  Section  22  of  this 
Title  for  the  disposal  of  estates  of  non-resident  foreigners. 

Sec.  4.     Every  illegitimate  child  is  an  heir  of  the  illegitimate 
person  who  acknowledges  himself  to  be  the  fiither  of  such  hcHt  ui"«rt'a*in 
child;  and  in  all  cases  is  an  heir  of  his  mother;  and  inherits  events.      ^ 
his  or  her  estate,  in  whole  or  in  part  as  the  case  may  be,  in 
the  same  manner  as  if  he  had  been  born  in  lawful  wedlock. 
The  issue  of  all  marriages  null  in  law,  or  dissolved  by 
divorce,  are  legitimate. 

Sbc.  5.     If  an  illegitimate  child  dies  intestate,  with-  ^  ,,^  mother  is 
out  lawful  issue,  his  estate  goes  to  his  mother,  or,  in  case  of  succcMorto  uic- 

,         -  1  t     •  T  gitwnatc  child. 

tier  decease,  to  her  heirs  at  law. 

Sec.  6.  The  d^ree  of  kindred  is  established  by  the  Degree*  of  kin. 
number  of  generations,  and  each  generation  i§  called  a  pJI^i)''''^  *^''"'' 
degree. 

Sec.  7.  The  series  of  degrees  forms  the  line;  the  same. 
series  of  degrees  between  persons  who  descend  from  one 
another  is  called  direct  or  lineal  consanguinity,  and  the 
series  of  degrees  between  persons  who  do  not  descend  from 
one  another,  but  spring  from  a  common  ancestor,  is  called 
the  collateral  line  or  collateral  consanguinity. 

Sec.  8.     The  direct  line  is  divided  into  a  direct  line  same. 
descending  and  a  direct  line  ascending.     The  first  is  that 
which  connects  the  ancestors  with  those  who  descend  from 
him.     The  second  is  that  which  connects  a  person  with    ' 
those  from  whom  he  descends. 

Sec.  9.     In  the  direct  line  there  are  as  many  degrees  same. 
as  there  are  generations.     Thus  the  son  is,  with  r^ard  to 
the  father,  in  the  first  decree;  the  grandson  in  the  second; 
and  vice  versa  with  re^^rd  to  the  father  and  grandfather 
towards  the  sons  and  grandsons. 

Sec.  10.  In  the  collateral  line  the  d<^ees  are  counted  ^^^^ 
by  generations,  from  one  of  the  relations  up  to  the  (X)m- 
raon  ancestor  and  from  the  common  ancestor  to  the  other 
relations.  In  such  computation  the  decedent  is  excluded, 
the  relative  included,  and  the  ancestor  counted  but  once. 
Thus,  brothers  are  related  in  the  second  degree;  uncle  and 
nephew  in  the  third  degree;  cousins  german  in  the  fourth, 
and  so  on. 

Sec.  11.  Kindred  of  the  half  blood  inherit  equally  Relatives  of  the 
with  those  of  the  whole  blood  in  the  same  degree,  unless  ^^^  ^^''°  ' 
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the  inheritance  oome  to  the  intestate  by  desoent,  devise,  or 
gift  of  some  one  of  his  ancestors,  in  which  case  all  those 
who  are  not  of  the  blood  of  such  ancestor  must  be  excluded 
from  such  inheritance. 

Advancement.  ^^\  '^^\    ^^Y  ^^^^  ^^^  ^^  pcrsonal,  givcu  by  the 

constitute  part  of  dccedcut  iu  his  lifetime  as  an  advancement  to  any  child,  or 

•hare."  ''*  other  lineal  descendant,  is  a  part  of  the  estate  of  the  dece- 
dent for  the  purposes  of  division  and  distribution  thereof 
among  his  issue,  and  must  be  taken  by  such  child  or  other 
lineal  descendant,  toward  his  share  of  the  estate  of  the  de- 
cedent. 
Advancements  Sec.  13.     If  the  amouut  of  such  advancement  exceeds 

or*notcm>"h  *^®  sharc  of  the  heir  receiving  the  same,  he  must  be  ex- 
cluded from  any  ftirther  portion  in  the  division  and  distri- 
bution of  the  estate,  but  he  must  not  be  required  to  refund 
any  part  of  such  advancement ;  and  if  the  amount  so  re- 
ceivol  is  less  than  his  share,  he  is  entitled  to  so  much  more 
as  will  eive  him  his  full  share  of  the  estate  of  the  de- 
cedent. 
What  are  Sec.  14.     All  gifts  aud  grants  are  made  as  advance- 

advancements.     mcnts,  if  cxprcsscd  iu  thc  gift  or  grant  to  be  so  made,  or  if 
charged  in  writing  by  the  decedent  as  an  arlvancement,  or 
acknowledged  in  writing  as  such  by  the  child  or  other  suc- 
cessor or  heir. 
Value  of  ad-  Sbc.  15.     If  the  value  of  the  estate  so  advanced  is 

vancements,how  exprcsscd  iu  thc  oonvevance,  or  in  the  charse  thereof  made 

detennined.  i*^^i         -i         -i  'ii  ii  n     t 

by  the  decedent,  or  m  the  acknowledgment  of  the  party 
receiving  it,  it  must  be  held  as  of  that  value  in  the  division 
and  distribution  of  the  estate ;  otherwise,  it  must  be  esti- 
mated according  to  its  value  when  given,  as  nearly  as  the 
same  can  be  ajscertained. 

Sec.  16.     If  any  child,  or  other  lineal  descendant  re- 
^Sd^to'!ii^*    ceiving  an  advancement,  dies  before  the  decedent,  living 
before  decedent,  iggue,  thc  advancement  must  be  taken  into  consideration  in 
the    division    and    distribution    of  the    estate,  and    the 
amount  thereof  must  be  allowed  accordingly  by  the  rep- 
resentatives of  the  heirs  receiving  the  advancement,  in  like 
manner  as  if  the  advancement  had  been  made  directly  to 
them. 
Inheritance  of  ^CE.  17.     The  provisious  of  the  preceding  sections  of 

t?ft!T  m^Sih    *^^®  Chapter,  as  to  the  inheritance  of  tne  husband  and  wife 
othe/^"  ***^      from  each  other,  apply  only  to  the  separate  property  of  the 
decedents. 

Eststegnesto  ^^^'  ^®*     ^^  ^^  dcoedeut  Icavc  no  issue,  nor  hus- 

themoSer-  to    band  uor  wifc,  and  the  mother  be  living,  the  estate  goes  to 

er,  w  en.  ^j^^  mothcr.     If  the  decedent  leave  an  estate  which  came 
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to  him  as  an  advanoement  from  his  father,  and  he  be  living, 
such  estate  goes  to  the  father. 

Sec.  19.     Inheritance  or  succession  by  "right  of  rep-  inhenunc-.by 
resentation"  takes  place  when  the  descendants  of  any  de-  representation, 
ceased  heir  take  tne  same  share  or  ri^ht  in  the  estate  of 
another  person  that  their  parents  would  have  taken  in  liv- 
ing.   Posthumous  children  are  considered  as  living  at  the 
death  of  their  parents. 

Sec.  20.  Resident  aliens  may  take  in  all  cases  by  Aliens  may 
suooession  as  citizens;  and  no  person  capable  of  succeeding  ^^^^^^ 
under  the  provisions  of  this  Title  is  precluded  from  such 
saooession  by  reason  of  the  alienage  of  any  relative;  but 
no  non-resident  foreigner  can  take  by  succession  unless  he 
appears  and  claims  such  succession  within  five  years  after 
the  death  of  the  decedent  to  whom  he  claims  succession. 

Sec.  21.     When  succession  is  not  claimed  as  provided  succession  not 
in  the  preceding  section^  the  probate  court  must  proceed  as  pro^y^JSwt 
provided  in  Chapter  XI.  of  the  "Act  relating  to  Procedure  ^  *oW- 
of  Probate  Courts  in  the  Settlement  of  Estates." 

Sec.  22.     Those  who  succeed  to  the  property  of  a  de-  successor  liaWe 
cedent  are  liable  for  all  his  obligations  in  the  cases  and  to  JjJi^JS^^^"'' 
the  extent  prescribed  by  the  Act  relating  to  Procedures  of 
Probate  Courts  in  the  Settlement  of  Estates. 

Approved  March  13,  1884. 
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CHAPTER  XLV. 


OP  PRIVATE  CORPORATIONS. 

AN  ACT  Compiling  and  Amending  the  Laws  relating  to 

Private  Corporations. 

Be  it  enaded  by  ihe  Governor  and  Legidaiive  Assembly 
of  the  Territory  of  Utah: 

Chapter  I. 

„  .^       ,  Section  I.     Hereafter,  whenever  any  number  of  per- 

t':;^^^      sons,  pot  1688  than  five,  one-third  of  whom  being  r^idmt^ 
of  this  Territory,  and  desirous  of  associating  themselves 
together  for  establishing  and  oonducting  any  mining,  manu- 
Purpo*es.  facturing,  commercial,  or  other  industrial  pursuit,  or  the 

construction  or  operation  of  wagon  roads,  irrigating  ditches, 
or  the  colonization  and  improvement  of  lands,  or  for  col- 
leges, seminaries,  churches,  libraries,  or  any  benevolent, 
charitable  or  scientific  association,  or  for  any  rightful  sub- 
jects consistent  with  the  Constitution  of  the  United  States 
and  the  laws  of  this  Territory,  and  who  wish  to  incorporate 
for  that  purpose,  may,  by  complying  with  the  provisions  of 
this  act,  become  a  body  corporate. 

Sec.  2.     They    shall    enter    into   an   agreement  in 

Must  enter  into  ».»  •  ji_i_/»x"L  jt-  j.    ^        i^    j.\.  r 

agreement,  what  wTitmg,  sigucd  by  cach  of  them,  and  by  at  least  three  oi 
k  must  contain.  ^^^1^  numbcT  ackuowlcdged  before  the  probate  judge  of  the 
county  in  which  they  have  established  or  intend  to  establish 
their  principal  place  of  business,  stating  the  precinct  or 
city,  and  stating  the  name  of  the  association,  their  names 
and  places  of  residence  written  in  full,  the  time  of  its  dura- 
tion, which  shall  not  in  any  case  be  less  than  three  years 
nor  more  than  fifty  years,  the  pursuit  or  business  agreed 
upon,  specifying  it  in  general  terms,  the  place  of  its  general 
business,  the  amount  of  stock  each  party  has  subscribed, 
the  amount  of  each  share  and  the  limit  of  capital  stock 
agreed  upon,  the  numl)er  and  kind  of  officers  for  the  asso- 
<^iation,  with  their  qualifications  and  term  of  office  and  the 
time  and  manner  of  their  election,  removal  and  resigna- 
tion, and  whether  the  private  property  of  the  stockholder** 
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shall  be  liable  for  its  obligations  or  not,  with  such  addi- 
tional clauses  as  they  deem  necessary  for  the  conducting  of 
the  business  and  its  future  safety  and  welfare.     To  this 
there  shall  be  added  the  oath  or  affirmation  of  three  or 
more  of  their  number  to  the  effect  that  they  have  com- 
menced or  it  is  bona  fide  their  intention  to  commence  and 
carry  on  the  business  mentioned  in  the  agreement,  and  that 
the  affiants  verily  believe  that  each  party  to  the  agreement 
has  paid,  or  is  able  to  and  will  pay  the  amount  of  his 
stock  subscribed  for  provided  that  said  acknowledgment 
shall  not  be  mjide  before  the  probate  judge  until  ten  per 
cent,  of  the  stock  subscribed  by  each  sbareholdsr  has  been 
paid  in;  Provided^  That  where  the  amount  of  the  capital 
i»tock  of  any  corporation  which  may  be  formed  under  the  Proviso, 
provisions  of  this  act,  consists  of  the  aggregate  valuation  of  ^^p*'*'  *^^^' 
property,  for  the  working,  development,  management,  use, 
sale  or  exchange,   of  which   such   corporation   shall    be 
formed,  no  actual   subscription  in  money  to  the  capital 
j?tock  of  such   corporation  shall  be  necessary;    but  each 
owner  of  such  property  shall  be  deemed  to  have  subscribed 
mch  an  amount  to  the  capital  stock  of  such  corporation  as  May  be  part  in 
under  the  by-laws  will  represent  the  fair  estimated  cash  ^"^^^^^ 
value  of  so  much  of  said  property,  the  title  to  which  he 
may,  by  deed  of  trust,  convey,  or  may  have  conveyed,  or 
vested  in  such  corporation ;  such  subscription  to  be  deemed 
to  have  been  paid  in  upon  the  execution  and  delivery  to 
j^uch  corporation  of  such   conveyance  or  deed  of  trust; 
Provided  further,  That  this  section  shall  not  be  so  construed        . 
as  to  prohibit  the  stockholders  of  any- corporation  from    '^^^"^' 
regulating  the  mode  of  making  subscrijniions  to  its  capital 
►tock,  and   calling  in  the  same  by  by-laws  or  express  con- 
tract; And  provided  furtheTy  That  where  subscriptions  to  Proviso,  must 
the  capital  stock  of  any  company  are  paid  in  other  than  ****"^ 
money,  the  fact  shall  be  so  stated,  and  the  kind  of  property, 
with  a  description  thereof,  specified  in  the  articles  of  agree- 
ment. 

Sec.  3.  The  agreement,  with  the  oath  or  affirmation,  -i-he  agreement 
shall,  within  ten  days  from  its  due  execution,,  be  deposited  jJJJ^J*  acknow. 
with  the  probate  clerk  of  the  county  in  which  the  general 
business  is  to  be  carried  on,  and  shall  be  by  him  recorded 
in  a  book  to  be  prepared  for  that  purpose  and  kept  in  his 
office,  the  expenses  of  which  recording  shall  be  paid  by  the 
association. 

Sec.  4.     Before  the  first  or  any  other  officers  shall  How  officers  to 
enter  upon  the  duties  of  their  respective  offices,  they  shall  ''"*''^y* 
take  and  subscribe  an  oath  of  office,  and  enter  into  bonds 
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to  the  aooeptanoe  of  the  probate  judge,  that  they  will  dis- 
charge the  duties  of  such  office  to  the  best  of  their  judg- 
ment, and  that  they  will  not  do  nor  consent  to  the  doing  of 
any  matter  or  thing  relating  to  the  business  of  the  associa- 
tion with  intent  to  defraud  any  stockholder  or  creditor  or 
the  public.  And  the  oath  or  affirmation  and  bonds  shall 
be  filed  in  the  office  of  the  county  clerk.   . 

A  reement  etc  ®*^*  ^'     ^  ^^^^  ^  ^^  agreement  and  oath  or  affirraa- 

where  to  be*  filed  tiou  and  oath  of  offioc  and  bonds  are  filed,  the  clerk  of  the 
probate  court  shall  issue  under  the  seal  of  the  court,  a  certifi- 
cate to  the  eiFect  that  the  agreement  and  oath  or  affirmation 
and  oath  of  office  and  bonds  have  been  filed  in  his  office, 
'  which  certificate  together  with  a  copy  of  the  articles  or 

agreement  and  oath  or  affirmation,  certified  by  the  count)' 
Comr  must  be  clcrk,  must  bc  filed  in  the  office  of  the  Secretary  of  the 
^^  offiSf*"*  Territory  who  shall  issue  under  the  great  seal  of  the  Ter- 
Secretary  must  Htoiy  a  Certificate  that  a  copy  of  the  articles  or  agreement 
usuea  certifi-    ^^^  ^^^  ^^  affirmation,  containing  the  required  statement 

of  facts  have  been  filed  in  his  office  which  snail  be  sufficient 
to  constitute  the  association  a  body  corporate  with  succession 
as  specified  in  the  agreement,  which  certificate,  or  a  certi- 
fied copy  of  the  same,  shall  be  evidence  of  the  due  inoor- 
Proviso.  county  poratiou  of  thc  associatiou ;  Provided^  that  corporations 
clerk  must  issue  formed   for  reliffious,   social,   benevolent,   educational  or 

certificate  to  re-        ,         . «  o  7  !•  /•  i  /»       .  i_  _x 

liKious.  etc.,       scientific  purposes,  or  corporations  formed  tor  the  construe- 
corporations.      ^^^^  ^^j  oDcration  of  irrigating  ditches,  or  corporations 

known  in  this  Territory  as  "co-operative  mercantile  insti- 
tutions," shall  not  be  required  to  file  copies  of  their  articles 
in  the  office  of  .the  Secretary  of  the  Territory,  but  the 
county  clerk  shall  issue  to  such  corporations,  under  the  seal 
of  the  court  a  certificate  to  the  effect  that  the  articles  or 
agreement  and  oath  or  affirmation  have  been  filed  in  his 
omce,  which  certificate  shall  be  evidence  of  the  due  incor- 
poration of  the  same. 

Sec.  6.     The  corporation   in  its   name  shall    have 
Powers  o<  thc     powcr  to  make  contracts,  to  sue  and  to  be  sued,  to  have  a 
corporaption        ^^^  which  it  may  alter  at  pleasure,  to  buy,  use,  and  sell  or 
•     dispose  of  personal  property,  to  buy,  use,  sell  or  dispose  of 
all  such  real  estate  as  shall  be  necessary  for  its  general  busi- 
ness and  such  as  shall  be  necessary  for  the  collection  of  its 
debts  or  judgments  or  decrees  in  its  favor;  but  it  shall  not 
have  power  to  enter  into,  as  a  business,  the  buying  and 
selling  of  real  estate.    It  may  make  all  such  by-laws,  rules 
and  regulations,  not  inconsistent  with  the  laws  in  force,  or 
which  may  be  in  force  in  this  Territory,  and  not  incon- 
sistent with  other  corporate  rights,  and  vested  privileges, 
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as  may  be  necessary  jbo  cany  into  effect  the  object  of  the 
aaeociation;  and  such  by-laws,  rules  and  regulations  may 
be  made  in  a  general  meeting  of  the  stockholders  or  by  a 
board  of  officers  elected  by  them.  It  may  as  hereinafter 
provided  increase  or  diminish  its  capital  stock  or  dissolve 
the  corporation.  The  corporate  powers  of  the  corporation 
shall  be  exercised  by  the  board  of  directors  or  trustees, 
who  shall  be  stockholders  in  the  company,  and  one-third  of 
them  residents  of  the  Territory,  A  majority  of  the  whole 
number  of  directors  or  trustees  shall  form  a  board  for  the  Directors  to 

^.  i*i«  1  1**  i*  ••j       exercise  corpor- 

transaction  of  busmess,  and  every  decision  of  a  majority  ate  power,, 
of  said  l)oard  shall  be  valid  as  a  corporate  act,  and  all  cor- 
porate acts  heretofore  exercised  by  the  board  of  directors 
or  trustees  of  any  corporation  organized  under  and  by  Former  corpor- 
virtue  of  the  laws  of  Utah  Territory,  are  hereby  validated  yeajtsvah- 

J  /»  J  dated. 

and  oonnrmed. 

Sec.  7.  The  capital  stock  of  any  corporation  now  ^  .^^j  ^^^^ 
existing,  or  that  heres^r  may.  be  organized  by  or  under  mav  be  increased 
the  laws  of  this  Territory,  may  be  increased  by  the  sale  of  **'  **^'**^ 
more  shares  or  by  increasing  the  par  value  of  the  shares,  or 
otherwise,  to  any  amount  not  exceeding  twenty  millions  of 
dollars;  or  such  capital  stock  may  be  diminished  by  de- 
creasing the  par  value  of  shares,  the  purchase  and  cancel- 
lation of  shares,  or  otherwise,  to  any  amount  not  less  than 
twenty-five  per  cent,  in  excess  of  the  indebtedness  of  the 
corporation.  The  name  of  such  corporation  may  be  altered, 
the  number  of  its  directors,  trustees  or  officers,  be  changed 
by  making  the  number  greater  or  less  (but  in  no  case  shall 
the  number  of  said  trustees,  or  directors  be  less  than  three 
nor  more  than  thirteen)  the  articles  of  agreement  or  incor- 
{loration  may  be  otherwise  changed  or  amended;  Provided ^ 
Such  amendment  does  not  alter  the  original  purpose  of  the 
incorporation.  But  no  f^uch  change  shall  be  made  except 
by  a  vote  representing  at  least  two-thirds  of  the  capital 
stock,  at  a  stockholder'  meeting  called  for  that  purpose  in 
the  following  manner:  Notice  shall  be  given  by  the  presi-  Notice. 
dent  or  secretary  of  the  board  of  directors  or  trustees,  of 
such  corporation  in  some  newspaper  printed  in  the  English 
language,  and  having  a  general  circulation  in  the  county 
where  the  corporation  has  its  principal  place  of  business  in 
this  Territory  for  at  least  twenty-one  days,  stating  the 
nature  of  the  proposed  change  or  amendment  and  the  time 
and  place  of  such  meeting;  such  change  or  amendment, 
when  adopted  shall  be  signed  by  the  president  and  secre- 
tary of  such  corporation  and  be  filed  and  recorded  by  the 

aame  officer  as  were  the  original  articles  of  incorporation^ 
11 
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and  a  copy  thereof  duly  certified  shall  be  evidence  as  pro- 
vided in  Section  17  of  this  act.  Where  two  or  more  cor- 
porations organized  under  this  act  shall  desire  to  unite  and 
consolidate,  it  shall  be  lawful  for  them  so  to  unite  and 
consolidate;  Provided,  That  at  a  r^ular  meeting  of  said 
corporations,  two-thirds  of  the  stockholders  thereof  shall 
by  vote  determine  to  so  unite  and  consolidate;  Provided 
fiiriher.  That  notice  of  the  meetings  of  such  several  cor- 
porations for  such  purpose  shall  be  called,  by  notice  pub- 
lished in  some  newspaper  published  at  Salt  Lake  City  for 
at  least  thirty  days  before  such  meeting  shall  be  held. 

Sec.  8.  Any  corporation  formed  under  this  act, 
may  dissolve  and  disincorporate  itself  by  its  officers  pre- 
senting to  the  probate  judge  of  the  county  in  which  the 
principal  office  of  the  company  is  located,  a  statement  setting 
forth  that  at  a  meeting  of  the  stockholders  called .  for  that 
purpose,  it  was  decided  by  a  two-thirds  vote  of  all  the 
stockholders  to  disincorporate  and  dissolve  the  incorpora- 
tion. Notice  of  the  application  shall  then  be  given  by  the 
clerk,  which  notice  shall  set  forth  the  nature  of  the  appli- 
cation and  shall  specify  the  time  and  place  at  which  it  is 
to  be  heard,  and  shall  l)e  published  in  some  newspaper 
having  general  circulation  in  the  Territory,  once  a  week 
for  one  month.  At  the  time  or  place  appointed,  or  at  any 
other  time  or  place  to  which  it  may  be  postponed  by  the 
judge,  said  judge  shall  proceed  to  consider  the  application, 
and  if  satined  that  the  corporation  has  taken  the  necessary 
vote  to  dissolve  itself,  and  that  all  claims  against  the  cor- 
poration are  dischai^ed,  he  shall  enter  an  order  declaring  it 
dissolved. 

Sec.  9.  Whenever  the  corporation  shall  be  dissolved, 
if  there  shall  be  debts  or  claims  due  to  it,  or  debts  or  obli- 
gations against  it,  or  assets,  real  or  personal,  not  converted 
mto  money  for  distribution,  the  corporate  powers  shall  be 
continued  for  the  purpose  of  collecting  the  debts  or  claims 
due,  and  paying  its  debts  or  obligations  and  selling  and 
converting  its  assets  into  money  and  distributing  the  same 
among  the  stockholders;  and  if  no  sufficient  means  of 
effecting  the  object  and  intent  of  this  section  be  provided 
in  the  agreement  or  by-laws,  the  court  shall  have  power  on 
the  application  of  any  person  interested,  to  make  all  need- 
ful rules  and  orders  ana  judgments  necessary  to  carry  the 
provisions  of  this  section  into  effect. 

Sec.  10.  The  corporation  shall  collect  of  the  stock- 
holders the  amount  of  stock  bv  them  subscribed,  in  such 
installment^  and  at  such  times  2)s  shall  Ix;  settled  bv  the 
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{^reemcnt  or  by-laws.  It  shall  have  a  lieu  on  the  aiuuunt 
paid  in  and  the  dividends  thereon  for  any  balance  due  for 
the  stock  of  a  delinquent  stockholder. 

Sec.  11.     The  oflSoers,  after  being  fully  qualified  to  officers  to  act 
acfc,  may  continue  to  act,  unless  removed  for  misconduct,  "^wniteqlSi!- 
antil  their  successors  are  qualified.  *•*'• 

Sec.  12.     If,  from  any  cause,  the  oificers  shall  not  be  u  officertquai- 
elected  at  the  time  provided  in  the  agreement  or  by-laws,  SnUniwT>^act, 
8ueh  election  may  be  made  at  such  other  time  as  the  ofiicers  «<«• 
and  directors  may  appoint.     If  such  appointment  be  not       ^ 
made  within  three  months,  then  at  the  call  of  any  six 
stockholders. 

Sec.  13.     It  shall  be  the  duty  of  the  corporation  ^^'p^^/** 
to  keep  true  and  correct  books  of  its  proceedings  and  booE«.  "^ 
business. 

SEe.  14.  The  stock  shall  be  deemed  personal  property,  stock,  penonai 
and  may  be  transferred  in  such  manner  as  may  be  provided  FJSbie.^'  *"*"* 
in  the  agreement  or  by-laws. 

Sec.  15.  If  the  secretary,  clerk,  or  other  person  Frauduien«  prac 
having  the  charge  of  keeping  the  books  of  the  corporation,  '"**  punished, 
or  any  other  person  whose  duty  it  is  to  make  entries  in 
sach  books,  shall  wilfully  omit  to  make  the  proper  entries, 
or  shall  knowingly  and  wilfully  make  any  &lse  and  ficti- 
tioas  entries  therein,  with  intent  to  deceive  or  de&aud  the 
corporation  or  any  stockholder,  creditor  or  other  person,  he 
and  his  counselors,  advisers,  aiders  and  abettors  shall  be 
deemed  guilty  of  forgery,  and  shall  be  punished  as  pro- 
vided by  law  for  the  punishment  of  the  crime  of  forgery. 

Sbc.  16.  If  any  officer,  director,  employe,  or  other 
person  having  the  charge  or  management  of  any  money  or  ^ 
other  property  of  the  corporation,  or  to  whom  any  such 
money  or  other  property  shall  be  entrusted  for  any  purpose 
whatever,  shall  fraudulently  misapply,  carry  away,  secrete, 
wnceal  or  convert  to  his  own  use  anv  such  monev  or  other 
property  with  intent  to  defraud  such  corporation,  or  any 
'ttockholder,  creditors  or^  other  person,  he,  his  counselors, 
aiders  and  abettors  shall  be  deemed  guilty  of  embezzle- 
ment, and  shall  be  punished  as  provided  by  law  for  the 
punishment  of  embezzlement. 

Sec.  17.  It  shall  be  the  duty  of  the  clerk,  with  Ccrtificau«f 
whom  the  records  in  this  act  mentioned  are  kept,  at  tlie  re- 
quest of  any  person  interested  therein,  or  who  needs  the 
same  for  evidence,  on  being  paid  his  fees  therefor,  to  give 
a  transcript  of  such  record  under  the  seal  of  said  court,  and 
the  duty  of  the  Secretary  of  the  Territory  in  like  manner 
to  irive  a  tninKTipt  under  the  grait  seal  of  the  Territory,  of 
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the  papers  filed  in  his  office,  which  transcript  shall  be  con- 
clusive evidence  of  such  record  and  prima  facie  evidence  of 
the  facts  therein  stated. 

Sec.  18.  Non-use  for  two  years  of  the  franchise 
herein  given,  or  non-compliance  with  any  of  the  provisions 
of  this  act,  sltall  be  a  forfeiture  of  the  privileges  shall 
hei^in  be  granted.       . 

Sec.  19.  Whenever  a  meeting  of  the  stockholders, 
other  than  stated  meetings  shall  be  necessary,  notice  shall 
be  given  in  such  manner  as  may  be  prescribed  in  the  agree- 
ment or  by-laws.  At  all  meetings  each  shareholder  shall 
be  entitled  to  one  vote  for  each  share  of  stock  which  he  or 
she  may  have  in  his  or  her  own  right,  or  any,  held  by  him 
or  her  in  trust  for  others,  as  administrator,  executor  or 
guardian,  and  such  votes  may  be  given  in  person  or  by  an 
authorized  agent  or  proxy. 

Sec.  20.  If  the  agreement  mentioned  in  Section  2 
of  this  act,  provide  that  the  individual  property  of  the 
stockholders  shall  be  liable  for  the  corporate  obligations, 
then  such  property  shall  be  deemed  and  taken  to  be  so 
liable;  if  it  provide  that  such  individual  property  shall 
not  be  liable,  then  it  shall  be  deemed  and  taken  to  be  not 
liable;  Promdedy  That  the  joint  property  of  the  association 
and  the  unpaid  stock  shall  be  liable  for  the  debts  of  the 
association. 

Sec.  21.  The  Governor  and  Legislative  Assembly 
may  hereafter  modify  or  repeal  this  act;  but  if  it  be  re- 
pealed, or  if  the  franchise  of  any  corporation  organized 
under  this  act,  shall  be  forfeited,  tne  corporation  may  con- 
tinue for  the  purposes  specified  in  Section  9  of  the  act 
to  which  this  is  an  amendment. 

Sec.  22.  Religious,  social,  benevolent,  scientific  and 
other  corporations  included  in  Section  1  of  this  act  when 
pecuniary  profit  is  not  their  object,  may,  in  accordance  with 
the  rules,  r^ulations  or  discipline  of  such  association 
or  institution,  elect  directors,  tiie  number  thereof  to  be  not 
less  than  three  nor  more  than  thirteen,  and  may  incorporate 
themselves  as  provided  in  this  act. 

Sec.  23.  Instead  of  the  requirements  provided  for 
incorporating  associations  in  Section  2  of  tnis  act  pei^ 
taining  to  subscription  of  capital  stock,  or  the  pay- 
ment thereof,  it  shall  be  sufficient  for  associations  men- 
tioned in  the  preceding  section,  if  the  articles  of 
agreement  or  incorporation  set  forth  the  holding  of  the 
election  for  directors,  the  time  and  place  where  the  same 
was  held,  that  a  majority  of  the  members  of  such  re- 
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ligious,  social,  scientific,  or  benevolent  association,  or  branch 
thereof,  were  present  at  such  election  and  signed  the  articles 
of  agreement  and  the  result  thereof;  to  be  verified  by  the 
officers  conducting  such  election.  Said  directors  or  other 
officers  shall  qualify  and  continue  in  office  as  provided  in 
the  articles  of  agreement  or  by-laws  consistent  with  this  act. 

Sec.  24.     Corporations  referred  to  in  the  two  pre- 
ceding sections  may  hold  all  the  property  of  the  association,  l"^  ^TSSi 
or  members  thereof,  owned  prior  to  incorporation  or  ao-  ^^^lf  '*** 
quired  thereafter  in  any  manner,  and  transact  all  business 
relative  thereto;  but  no  such  corporation  must  own  or  hold 
more  real  estate  than  may  be  necessary  for  the  business  and 
objects  of  the  association;    Provided^   That  incorporated 
associations  of  Masons,  Odd  Fellows,  endowed  institutions 
of  learning,  or  other  associations,  under  the  provisions  of 
this  act,  may  iiold  such  real  estate  as  may  be  necessary  to 
carry  out  their  charitable  purposes,  or  for  the  establishment 
and  endowment  of  institutions  of  learning  connected  there- 
with.   The  directors  must  annually  make  a  fiiU  report  of  Directors  must 
all  property,  real  and  personal,  held  in  trust  for  their  cor-  JSjin?"""** 
ppration  by  them,  and  of  the  condition  thereof  to  the  mem- 
bers of  the  association  for  which  they  are  acting. 

Sec.  25.     Corporations    organized    by    members  of  such  corpora- 
associations  .mentioned  in  Section  22  of  this  act,  may,  when  jl^JJ  STi""'* 
necessary  for  their  good,  mortgage  or  sell  their  real  or  J^nJi'^-^rt'T' 
peraonal  property;  Provided,  That  such  mortgage  or  sale 
must  be  authorized  by  a  two-thirds'  majority  vote  of  its 
members  present  at  a  duly  called  meeting  for  that  purpose. 
Such  sale  may  be  made  by  the  directors  of  such  corpora- 
tion and  the  proceeds  thereof  used  as  may  be  provided  by 
the  by-laws  thereof. 

Sec.  26.  All  associations  incorporated,  or  purported  Method  of  va»- 
to  be  incorporated  under  the  laws  of  this  Territory,  which  J'""o*j^n^^Sif^ 
have  heretofore  filed,  acknowledged,  verified  and  re- 
corded their  articles  of  agreement,  or  incorporation^  in  any 
county  of  the  Territory,  shall  be  established  and  confirmed 
as  ooiporations  from  tne  time  of  the  (»'sanization  thereof, 
as  fully  as  if  said  articles  were  acknowledged,  verified,  filed 
and  recorded  in  the  county  of  the  principal  place  of  busi- 
ness of  said  incorporation,  upon  the  filing  by  such  incor- 
poration of  certified  copies  of  its  articles  ana  certificate  of 
incorporation  with  the  Secretary  of  the  Territory,  and  with 
the  derk  of  the  county  court  of  the  county  of  this  Terri- 
tory in  which  its  principal  office  or  place  of  business  is 
situated. 
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Sec.  27.  All  corporations  not  organized  under  the 
laws  of  Utali  now  doing  business  in  this  Territory,  shall 
within  sixty  days  after  the  pa&^age  of  this  act,  and  all 
other  foreign  corporations  within  sixty  days  after  com- 
mencing  business  in  this  Territory,  file  with  the  Secre- 
taiy  of  the  Territory  and  with  the  probate  judge  of 
the  county  wherein  their  principal  oince  in  diis  Ter- 
ritory is  situated,  certified  copies  of  their  articles  and 
certificate  of  incorporation  and  by-laws,  and  in  case  of 
alteration  and  amendment  of  said  articles  or  by-laws  there- 
after, shall  file  certified  copies  of  such  alteration  or  amend- 
ment with  each  of  said  officers,  within  thirty  days  after 
their  adoption.  Such  corporation  shall  also  within  sixty 
days  afte^  commencing  business  in  this  Territory,  designate 
some  person  residing  in  the  county  in  which  its  principal 
place  of  business  in  this  Territory  is  situated,  upon  whom 
process  issued  by  authority  or  under  any  law  of  the  Terri- 
tory, may  be  served,  and  shall  file  sum  designation  with 
the  probate  judge  of  said  county,  and  with  the  Secretary 
of  the  Territory;  and  a  copy  of  such  designation  duly 
certified  by  either  of  said  officers,  shall  be  evidence  of  such 
appointment,  and  it  shall  be  lawftil  to  serve  on  such  parson 
so  designated  any  process  issued  as  aforesaid,  and  such  ser- 
vice shall  be  deemed  to  be  valid  service  thereof.  Any  such 
corporation  failing  to  comply  with  the  provisions  of  this 
section,  shall  not  be  entitled  to  the  benefits  of  the  laws  of 
this  Territory,  limiting  the  time  for  the  commencement  of 
civil  actions. 


Chapter  II, 
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Sec.  I .  Any  number  of  persons,  not  less  than  three, 
two-thirds  of  whom  must  be  residents  of  this  Territory, 
may  associate  and  form  a  company  for  the  purpose  of  con- 
structing, owning,  holding  and  working  a  line  or  lines  of 
telegraph  in  this  Territory,  upon  the  terms  and  conditionif% 
and  subject  to  the  liabilities  prescribed  in  this  act. 

Sec.  2.  Such  persons  under  their  hands  shall  make 
a  certificate  which  shall  specify : 

1.  The  corporate  name  of  the  company*  2.  The 
general  route  of  the  principal  line  or  lines  of  telegraph, 
designating  the  principal  points  to  be  connected  thereby, 
ij.  The  amount  of  the  capital  stock  of  the  company,  and 
the  numlwr  of  shai'es  into  which  the  same  shall  Ik?  divided. 
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4.  The  names  and  places  of  residence  of  the  princi|)al 
shareholders,  and  the  number  of  shares  subscribed  for  by 
each.  5.  The  period  of  existence  of  said  company,  not  to 
exceed  fifty  years.  Which  certificate  shall  be  proved  or 
acknowledged  and  filed  in  the  office  of  the  county  clerk  of 
the  county  in  which  one  of  the  principal  offices  of  said 
company  shall  be  established,  and  a  copy  certified  by  the 
county  clerk  filed  in  the  office  of  the  Secretary  of  the  Ter- 
ritory, who  shall  issue  to  such  corporation  under  the  great 
seal  of  the  Territory  a  certificate  of  incorporation. 

Sec.  3.     Upon  the  issue  of  the  certificate  of  incor- 
poration, such  body  shall  become  a  body  corporate  by  the  where  to  be 
name  designated  in  said  certificate,  and  shall  be  entitled  to  ^'^' 
all  the  rights  and  privileges  and  subject  to  the  liabilities 
common  to  corporations;  and  a  copy  of  said  certificate  cer- 
tified to  by  the  county  clerk,  or  the  certificate  of  incorpora- 
tion or  a  certified  copy  thereof,  under  the  hand  of  the  s*"*^*^'y  ^ 
Secretary  of  the  Territory,  with  the  seal  of  State  attached  usue  certifictc. 
may  be  used  as  evidence  in  all  courts  and  places. 

Sec.  4-  Such  company  shall  have  power  to  purchase,  p^^^^  ^ 
take,  receive,  hold,  use  and  vend  to  others  to  be  used  any  company, 
patent  or  patents  for  tel^raphing,  and  any  and  all  rights 
thereunder;  to  purchase,  take,  receive,  hold  and  maintain 
any  and  all  rights,  privileges  and  franchises  relating  to  the 
business  of  telegraphing;  to  make,  receive  by  assignment, 
or  ratify  by  contract  or  agreement  for  the  building,  main- 
taining, controlling,  or  working  of  any  line  or  lines  of 
telegraph ;  to  construct,  purchase,  lease,  take,  receive,  hold, 
control  and  work  any  lines  for  tel^raphing  within  the 
Territory  of  Utah ;  and  to  purchase,  take,  lease,  hold,  own, 
use  and  occupy  any  personal  or  real  estate,  rights,  property 
telegraph  lines,  grants,  franchises  and  privil^e^,  that  may 
be  proper  or  convenient  for  the  complete  transaction  of  its 
business,  or  for  effectually  and  conveniaitly  carrying  out 
the  objects  and  purposes  of  said  company.  It  shall  also 
have  power  to  appoint  such  directors,  officers  and  agents, 
and  to  make  such  rules,  regulations  and  by-laws  as 
may  be  necessary  or  proper  in  the  transaction  of  its  busi- 
ness, and  not  inconsistent  with  the  laws  of  this  Territory 
or  of  the  United  States. 

Sec.  5.     Such  company  is  authorized   to  construct  ^^^^^  ^^^ 
lines  of  tel^raph  along  and  upon  any  road  or  highway,  or  iied  to  coi»mic 
across  any  of  the  waters  or  over  any  lands  within  the  limits  gSJh^^  **'* 
of  this  Territorj',  by  the  erection  of  the  necessary  fixtures, 
including  posts,  piers  or  abutments,  and   the   appropria- 
tion of  any  standing  trees,  except  fruit  and  ornamental 
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trees  and  trees  within  enclosures,  for  sustaining  the  wires  of 
said  lines;  Provided,  The  same  shall  not  be  so  constructed 
as  to  incommode  the  public  use  of  said  road  or  highway 
or  injuriously  interrufit  the  navigation  of  said  waters. 

Sec.  6.  If  any  person  over  whose  lands  said  lines 
shall  pass,  upon  which  posts,  piers  or  abutments  shall  be 

E laced,  or  standing  trees  appropriated,  shall  consider 
imself  aggrieved  or  damaged  thereby,  it  shall  be  the  duty 
of  the  probate  court  of  the  county  within  which  such  lands 
are,  on  the  application  of  such  person  and  on  notice  of 
such  application  being  served  on  the  president  or  any 
director  of  such  company,  to  appoint  three  discreet  and  dis- 
interested persons  as  commissioners,  who  shall  severally 
take  an  oath  before  any  person  authorized  to  administer 
oaths,  faithfully  and  impartially  to  perform  the  duties 
required  of  them  by  this  act,  and  it  snail  be  the  duty  of 
said  commissioners  or  a  majority  of  them  to  make  a  just 
and  equitable  appraisal  of  all  the  loss  or  damage  sustained 
by  said  applicant  by  reason  of  said  lines,  posts,  piers,  or 
abutments,  or  appropriation  of  standing  trees,  duplicates  of 
which  said  appraisement  shall  be  reduced  to  writing  and 
signed  by  said  commissioners  or  a  majority  of  them;  one 
copy  shall  be  delivered  to  the  applicant  and  the  other  to  the 
president  or  any  director  or  officer  of  said  company  or  cor- 
poration, on  demand ;  and  in  case  any  damage  shall  be  ad- 
judged to  said  applicant,  the  company  or  corporation  shall 
pay  the  amount  wereof,  with  the  costs  of  said  appraisal, 
said  costs  to  be  set  forth  and  liquidated  with  the  damages 
appraised;  and  said  commissioners  shall  receive  for  their 
services  such  compensation  as  the  probate  judge  may  award, 
to  be  paid  in  like  manner  as  the  costs  and  damages  ap- 
praisea.  But  in  no  case  shall  the  person  feeling  nimself 
aggrieved  or  injured  be  entitled  to  any  damage,  when  ap- 
plication is  not  made  to  the  probate  court  within  six  months 
after  the  erection  of  said  telegraph  lines  across  the  lands  of 
such  persons. 

Sec,  7.  Any  tel^raph  company  may  at  any  time, 
with  the  consent  of  the  persons  holding  two-thirds  of  the 
issued  stock  of  said  company,  sell,  lease,  assign,  transfer 
and  convey  any  rights,  privileges,  franchises  and  propert}' 
of  said  company. 

Sec.  8.  This  act  shall  not  be  construed  to  limit  or 
impair  any  rights  of  the  California  State  Tel^raph  Com- 
pany. 

Sec.  9.      All  operators,  clerks  and   persons   in  the 


LAWS  OF   UTAH.  89 

employ  of  any  tel^raph  company,  whilst  employed  in  the  2Sr?!rom  ^^'^ 
oi&oes  of  said  company,  or  along  the  route  of  its  telegraph  military  and  jury 
lines,  shall  be  exempt  from  military  duty  and  from  serving    "*^* 
on  juries. 

Sec.  10.  Contracts  made  by  tel^raph  shall  be  ^^^^^^^^^  ^^d^ 
deemed  to  be  contracts  in  writing;  and  all  communications  by  tciegn»ph  to 

.1.1  i_j«jrx'L  be  deemed  con  - 

sent  by  tel^rapn  and  signed   by  the  person  or  persons  tracts 'n  writing, 
sending  the  same,  or  by  his  or  their  authority,  shall  be  held 
and  deemed  to  be  communications  in  writing. 

Sec.  11.  Whenever  any  notice,  information  or  Intel-  Notice  may  be 
ligenoe,  written  or  otherwise,  is  required  to  be  given,  the  JJiph;**]^roluo. 
same  may  be  given  by  tel^raph  :    Provided,  That  the  dis-  such  notice     * 

1         •'        .  V  1    "^  ^    111*  1  t  deemed  actual 

patch  containing  the  same  be  delivered  to  tlie  person  en-  noUce. 
titled  thereto^   or  to  his  agent  or  attorney,     Ifotice  by 
te]^;raph  shall  be  deemed  actual  notice. 

Sec.  12.     Any  power  of  attorney  or  other  instrument  content*  of  in- 
in  writing  duly  proved,  or  acknowledged  and  certified  so  writkig"may  be 
as  to  be  entitled  to  record,  may,  together  with  the  certificate  JSphf  foi^  and 
of  its  proof  or  acknowledgment,  be  sent  by   telegraph ;  **^'  °^* 
and  the  telegraphic  copy  or  duplicate  thereof  shall,  prima 
faci^y  have  the  same  force  and  effect,  in  all  respects,  and 
may  be  admitted   to  record  and   recorded   in  the  same 
manner  and  with  like  effect  as  the  original. 

Sec.  13.     Checks,  due  bills,  promissory  notes,  bills  of  cbeckt.  etc., 
exchange,  and  all  orders  or  agreements  for  the  payment  or  °»*y  be  made 
delivery  of  money  or  other  thing  of  value,  may  be  made  egraph;  force 
or  drawn  by  telegraph ;  and  when  so  made  or  drawn  shall  "^  ^^^^  °^* 
have  the  same  force  and  effect  to  charge  the  maker,  drawer, 
indorser,  or  acceptor  thereof,  and  shall  create  the  same 
rights  and  equities  in  favor  of  the  payee,  drawer,  endorsee, 
acceptor,  holder  or  bearer  thereof,  and  shall  be  entitled  to 
the  same  days  of  grace  as  if  duly  made  or  drawn  and  de- 
livered in  writing;  but  it  shall  not  be  lawful  for  any  person 
other  than  the  maker  or  drawer  thereof,  to  cause  any  such 
instrument  to  be  sent  by  tel^raph  so  as  to  charge  any  per- 
son thereby,  except  as  hereinafter  in  the  next  section  other- 
HTse  provided.     Whenever  the  genuineness  or  execution  of  when  genuine, 
any  such  instrument  received  by  telegraph  shall  be  denied  Sri^thf  JSIty 
on  oath  by  or  on  behalf  of  the  person  sought  to  be  charged  *^roJS*SnaS 
thereby,  it  shall  be  incumbent  upon  the  party  claiming 
imder  or  ailing  the  same  to  prove  the  existence  and  exe- 
cution of  the  original  writing  from  which  the  tel^raphic 
copy  or  duplicate  was  transmitted.     The  original  message  original  met 
shall  in  all  cases  be  preserved  in  the  tel^rapn  office  from  p'^^ed. 
which  the  same  is  sent. 

Sec.  14.     Except  as  hereinbefore  odierwise  provided, 

12 
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to?n"nstrumcSto  ^^7  instrument  in  writing,  duly  certified  under  his  hand 
^n»bv  telegraph  and  official  scal  by  a  notary  public,  commissioner  of  deeds, 
faci!Levid!race;    or  a  clcrk  of  a  court  of  record,  to  be  genuine  within  the 
burden  of  proof.  p^jgQjjal  kuowlcdgc  of  such  officcr,  may,  together  with  such 
certificate,  be  sent  by  tel^raph ;    and  the  tel^raphic  copy 
thereof  shall,  prima  fdde  only,  have  the  same  force,  effect 
and  validity,  in  all  respects  whatsoever,  as  the  original ; 
and  the  burden  of  proof  shall  rest  with  the  party  denying 
the  genuineness  or  due  execution  of  the  original. 
Contents  of  ^*^-  ^^'     Whcnevcr  any   person   or  persons  shall 

^«™jt  of  arreht  havc  bccu  indicted  or  accused  on  oath  of  any  public  offense, 
leicgraph.  or  thcrcof  convicted,  and  a  warrant  of  arrest  shall  have 

been  issued,  the  magistrate  issuing  such  warrant,  or  any 
judge  of  the  supreme  court,  or  of  any  district,  county,  or 
probate  court  may  endorse  thereon  an  order  signed  by  him 
and  authorizing  the  service  thereof  by  telegraph,  and  there- 
upon such  warrant  and  order  may  be  sent  by  telegraph  to 
any  marshal,  sheriff,  constable  or  policeman ;  ana  on  tlie 
receipt  of  tlie  telegraphic  copy  thereof  by  any  such  officer, 
Authority  of      hc  shall  havc  the  same  authority  and  be  under  the  same 
aJJStt  !S  12^*^*  obligation  to  arrest,  take  into  custody  and  detain  the  said 
ceipt  of  tele-       pcrsou  or  pcrsoas,  as  if  the  said  original  warrant  of  arrest 
grap  iccopy.      ^.^  ^^  propcr  directiou  for  the  service  duly  endorsed 
thereon  had  been  placed  in  his  hands;  and  the  said  tele- 
graphic copy  shall  ibe  entitled  to  full  faith  and  credit  and 
have  the  same  force  and  effect  in  all  courts  and  places  as 
the  original.     But  prior  to  indictment  or  conviction,  no 
such  order  shall  be  made  by  any  officer  unless  in  his  judg- 
ment there  is  probable  cause  to  believe  the  said  accused 
person  or  persons  guilty  of  the  offense  charged ;  Providedj 
The  making  of  Bum  order  by  any  officer,  as  aforesaid,  shall 
be  prima  jox:ie  evidence  of  the  regularity  thereof,  and  of 
Original  war-      ^  prooecdiugs  prior  thereto.     The  original  warrant  and 
w  bL*"i^c'4ed.  order,  or  a  copy  thereof  certified  by  the  officer  making  the 
order,  shall  be  preserved  in  the  tel^raph  office  from  whidi 
the  same  is  sent;  and  in  telegraphing  the  same  the  original 
or  the  said  certified  copy  may  be  used. 
>yritor  order  in  Sec.  16.^  Any  wrft  or  order  in  any  civil  suit  or  pro- 

he^'traMmitt^  occding  and  all  other  papers  requiring  service  may  be 
by  telegraph,  transmitted  by  telegraph  for  service  in  any  place,  and  the 
telegraphic  copy  of  such  writ  or  order  or  paper  so  trans- 
mitted may  be  served  or  executed  by  the  oraoer  or  person 
to  whom  it  is  sent  for  that  purpose  and  returned  by  him,  if 
any  return  be  requisite,  in  the  same  manner  and  with  die 
same  force  and  effect  in  all  resjiects  as  the  original  thereof 
might  Ixj  if  delivered  to  him;  and  the  officer  or  person 
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serving  or  executing  the  same  shall  have  the  same  authority 

and  1)6  subject  to  the  same  liabilities  &s  if  the  said  copy 

were  the  original.    The  original,  when  a  writ  or  order  shall 

also  be  filed  in  the  court  from  which  it  was  issued,  and  a 

certified  copy  thereof  shall  be  preserved  in  the  telegraph 

office  from  which  it  was  sent.     In  sending  it,  either  the  onginai  or  cer- 

original  or  the  certified  copy  may  be  used  by  the  operator  bctue^by'"*'' 

for  that  purpose.  operator. 

Sec.  17.     Whenever  any  document  to  be  sent  by  tele-  when  document 
graph  bears  a  seal,  either  private  or  ofl&cial,  it  shall  not  be  ****"  *  ^*'" 
necessary  for  the  operator,  in  sending  the  same,  to  tel^raph 
a  description  of  the  seal,  or  any  words  or  device  thereon, 
hujt  the  same  may  be  expressed  in  the  telegraphic  copy  by 
the  letters  "L.  S.,"  or  by  the  word  "Seal.'^ 

Sec.  18.  The  president  or  secretary  of  any  tel^raph  company  way 
company  doing  business  in  this  Territorj'^  may  file  in  tne  ^^^hi*  g*JJ!Ili  in 
office  of  the  county  clerk  of  the  county  in  which  the  prin-  their  business, 
cipal  office  of  said  company  within  thLs  Territory  is 
situated,  and  the  oflSce  of  the  Secretary  of  this  Territory, 
a  copy  of  any  printed  blank  or  envelope,  picture  or  device, 
used  or  intend^  so  to  be,  by  said  company,  with  his  cer- 
tificate that  the  same  is  commonly  used,  or  is  intended  so  to 
be,  in  the  business  of  said  company  as  a  distinguishing 
mark,  notice  or  index  of  said  business,  and  thereupon  such 
blank,  envelope,  picture  or  device  shall  become  the  prop- 
erty of  said  company;  and  it  shall  not  be  lawful  for  any 
person,  unless  by  the  employment  or  permission  of  said 
com|)any,  to  print,  publish,  aistribuie  or  use,  or  cause  to 
be  printed,  publisheii,  distributed  or  used,  either  of  them, 
or  any  copy,  counterfeit,  similitude  or  imitation  thereof. 
Any  person  wilfully  offending  against  the  provisions  of 
this  section  may  be  punished  by  fine  not  to  exceed  five 
hundred  dollars,  or  imprisonment  not  to  exceed  six  months. 

Sec.  19.     It  shall  be  the  duty  of  any  telegraph  com- 
pany doing  business  in  this  Territory  to  transmit  all  dis-  bJ^Sfta  S^* 
patches  in  the  order  in  which  they  are  received,  under  the  SJiJy'^^^****^** 
penalty  of  one  hundred  dollars,  to  be  recovered  with  costs  received, 
of  suit  by  the  person  or  persons  whose  dispatch  is  post- 
poned out  of  its  order;  Provided^  That  communications  to 
and  from  public  officers  on  official  business  may  have  pre- 
cedence over  all  other  communications;  And pr'oridcd  alao,  ^'PJ^**?'"'  *^ 
That  intelligence  of  general  and  public  interest  may  be  ^  ^^  "*"»*»»• 
transmitted  Tor  publication  out  of  its  order. 

Sec.  20.     The  term   "telegraphic  copy"   or   "tele-  ''Telegraphic 
graphic  duplicate,"  wherever  used  in  this  act,  shall  l)e  con-  ^degraphk 
.strued  to  mean  any  copy  of  a  message  made  or  prepared  dSined!* 
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for  delivery  at  the  office  to  which  said  message  may  have 
been  sent  by  telegraph. 
Confirming  cer-  Sec.  21.     The  California  State  Tel^raph  Company, 

S?ifo/maSutr  *  oonxpaiiy  formed  within  the  State  of  California,  and 
Telegraph  Co.  having  its  principal  office  in  the  city  of  San  Francisco  and 
doing  business  within  the  Territory  of  Utah,  is  hereby  de- 
clare to  be  duly  incorporated  under  its  present  corporate 
name,  style  and  organization;  and  the  right  is  hereby 
granted  to  said  company  to  acquire,  own  and  enjoy,  and  to 
dispose  of  any  and  all  property  real  and  personal,  franchises 
and  privileges  as  may  be  proper  or  convenient  for  the  trans- 
action of  its  business  and  for  effectually  carrying  out  the 
objects  and  purposes  of  said  company,  as  fully  and  com- 
pletely as  if  said  company  had  been  originally  formed  and 
duly  incorporated  under  the  laws  of  this  Territory,  hereby 
conferring  upon  said  company  as  ample  power  to  do  and 
transact  business  and  maintain  its  rights  m  all  courts  and 
places  as  is  or  may  be  possessed  by  domestic  corporations 
or  natural  persons. 


Chapter  III. 
Railroad  Corporations. 

Section  1.     Any  number  of  persons,  not  less  than 

ten,  two-thirds  of  whom  shall  be  residents  of  the  Terri- 

How  company    ^^^7  being  subscribcrs  to  the  stock  of  any  contemplated 

maybe  formed,  railroad  compauy,  maybe  formed  into  a  corporation  for 

the  purpose  of  constructing,  owning  and  maintaining  such 

railroad,  by  complying  with  the  following  requirements: 

Sec.  2.  That  whenever  stock  to  the  amount  of  at 
least  one  thousand  dollars  for  each  and  every  mile  of  the 
proposed  railroad  shall  have  been  subscribed,  and  ten  per 
cent,  in  cash  paid  thereon,  to  a  treasurer  appointed  by  said 
subscribers  from  among  their  number,  then  the  said  sub- 
scribers, either  in  person  or  by  proxy  after  having  received 
at  least  five  days'  notice  from  said  treasurer  of  a  meeting 
for  that  purpose  may  meet  and  adopt  articles  of  association, 
and  may  elect  from  among  their  number  not  less  than  five, 
nor  more  than  thirteen  directors. 

Sec.  3.  The  said  articles  of  association  shall  set 
forth  the  name  of  the  incorporation,  the  number  of  years 
the  same  is  to  continue  in  existence,  not  exceeding  fifty; 
the  amount  of  capital  stock  of  the  company,  which  shall 
be  divided  into   shares  of  not  more  than  one  hundred 


Amount  of 
capital  stock 
necessary  to  be 
subset  ibed* 


What  the  art!  • 
ciesot  associa 
tion  must 
contain. 
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dollars  each;  the  actual  contemplated  cost  of  coDstructing 
the  road  together  with  the  cost  of  right  of  way,  mode  of 
power,  and  every  other  appurtenance  and  thing  for  the 
completion  and  running  of  said  road,  as  nearly  as  .can  be 
estimated  by  competent  engineers;  the  names  and  number 
of  the  directors  to  manage  the  affairs  of  the  company,  who 
shall  hold  their  office  until  others  are  elected,  as  shall  be 
provided  by  the  by-laws  of  the  company;  the  place  from 
and  to  which  the  proposed  road  is  to  be  constructed,  and 
the  counties  into  and  through  which  it  is  intended  to  pass, 
and  its  length  as  near  as  may  be. 

Sec.  4.     Each  stockholder  shall  personally  subscribe  subecribcn  to 
to  such  articles  of  association  his  name,  place  of  residence,  JcHb^'^ame, 
and  the  number  of  shares  of  stock  taken  by  him  in  such  r"***?**=5' ""™" 
company;  Promded,  That  in  case  a  person  having  duly  proviso, 
paid  the  ten  per  cent,  required  upon  his  subscription,  may 
sign  the  same  by  written  proxy,  or  power  of  attorney  to 
to  that  effect;  and  there  shall  be  endorsed  or  attached  to 
the  said  articles  so  subscribed,  an  affidavit  made  by  any  of 
the  directors  named  therein,  setting  forth  in  substance,  the 
said  amount  of  stock  has  been  subscribed,  and  that  ten  per 
cent,  in  cash  thereon  has  been  paid  in  as  aforesaid;  and 
that  the  subscribers  to  said  articles  are  personally  known 
to  them. 

Sec.    5.      Articles  of  association    formed    in  pur-  where  articles 
suanoe  of  the  provisions  of  the  forgoing  section  shall  be  *°  *^  ^***'- 
filed  in  the  office  of  the  auditor  of  public  accounts  of  this 
Territory,  and  a  certified  copy  from  the  auditor  shall  be 
filed  with  the  Secretary  of  the  Territory,  who  shall  issue  secretary  of 
to  such  corporation,  under  the  great  seal  of  the  Territory  Territory  m^t 
a  certificate  of  incorporation;  and  thereupon  the  persons  Su.^ 
who  have  subscribed  the  same    and    all    persons    who 
may  from   time   to   time   become   stockholders   in   such 
company  shall  be  a  body  politic  and  corporate,  by  the  name 
stated  in  such  articles  of  association;  and  shall  be  capable  coiiioratc 
in  law  to  make  contracts,  acquire  real  and  personal  prop-  ^"J*"  °'  "*°* 
erty;  to  purchase,  hold  and  convey  any  real  and  personal 
property  whatever,  necessary   for  the  construction,  com- 
pletion and  maintenance  of  such  railroad;  and  for  erection 
of  all  necessary  buildings  and  yards,  or  places  and  appur- 
tenances for  the  use  of  the  t^ame;  and  be  capable  of  suing 
and  being  sued,  and  may  have  a  common  or  corporate  seal 
and  make  and  alter  the  same  at  pleasure  and  generally  to 
possess  all  the  powers  and  privileges  for  the  purpose  of 
carrying  on  the  business  of  the  corporation,  tnat  private 
individuals  and  natural  persons  now  enjoy.     A  copy  of 
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Certified  copy  of 
articles  and  cer- 
tificate  to  be  evi- 
dence of 
incorporation. 


D*  rectors  to 
meet  and  organ- 
ise.   Certain 
officers  to  be 
elected. 


'Term  of  ofiiife. 


Books  of  sub- 
sen  ptivn  to  be 
opened. 


Notice. 


Meeting  to 
choose  direc- 
tors; when  held; 
notice  to  be 
given. 


any  articles  of  association  filed  in  pursuance  of  this  act  and 
certified  to  be  a  copy  by  the  auditor  of  public  accounts,  the ' 
certificate  of  incorporation  or  a  certified  copy  thereof  under 
the  hand  of  the  Secretaiy  of  the  Territory  with  the  seal  of 
State  attached  shall,  in  all  courts  and  places,  be  evidence  of 
the  incorporation  of  such  company,  and  of  the  facts  stated 
therein. 

Sec.  6.  The  directors  named  in  said  articles  of 
association,  shall  meet  and  organize  as  a  board  within 
twenty  days  after  having  received  notice  of  their  election, 
given  by  the  treasurer  named  and  designated  in  the  second 
section  of  this  act;  and  at  the  first  meeting  of  the  board, 
after  each  election  of  directors,  they  shall  elect  from  among 
their  number,  a  president  and  vice-president,  and  from  the 
stockholders  a  secretary  and  treasurer,  who  may  hold  office 
during  the  pleasure  of  the  board,  or  until  their  successors 
have  been  elected  and  qualified ;  the  secretary  and  treas- 
urer, before  entering  upon  their  duties,  shall  each  give  a 
bond  with  such  security  as  may  be  prescribed  by  the  board 
of  directors,  which  shall  be  filed  with  the  auditor  of  public 
accounts;  the  temporary  treasurer,  required  by  the  second 
section  of  this  act,  shall  pay  over  all  moneys  received  by 
him  as  such  treasurer,  to  the  treasurer  elected  by  the  board 
of  directors,  as  soon  as  the  latter  has  been  qualified. 

Sec.  7.  The  board  of  directors,  when  deemed  neces- 
sary, shall  open  books  of  subscription  to  the  capital  stock 
of  the  company,  and  authorize  such  persons  to  superin- 
tend the  taking  of  said  subscription  at  such  times  and 
places  and  upon  such  terms  as  they  may  direct,  due  notice 
of  which  shall  be  given;  but  no  subscription  of  stock  shall 
be  binding  on  the  company  or  parties  so  subscribing,  until 
the  same  shall  have  been  accepted  and  approved  by  a  reso- 
lution of  the  board ;  in  case  a  greater  amount  of  accepta- 
ble stock  shall  be  subscribed  than  the  whole  capital  required 
by  such  company,  the  board  of  directors  shall  distribute 
the  same  as  equally  as  possible  among  the  subscribers;  but 
no  shares  thereof  shall  be  divided  in  making  said  distribu- 
tion. 

Sec.  8.  There  shall  be,  after  the  first  election  of 
directors  as  prescribed  in  the  forgoing,  annual  meetings  of 
the  stockholders,  held  in  one  of  the  counties  in  which,  or 
through  which,  such  road  is  proposed  to  be  or  may  have 
been  constructed,  for  the  election  of  directors  to  serve  for 
the  ensuing  year,  notice  of  which,  appointing  a  time  and 
place,  shall  be  given  as  prescTibed  by  tlie  by-laws  of  the 
company,  or  by  resolution  of  the  boaixl  of  directors,  whicli 
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notice  shall  be  published  not  less  than  twenty  days  previous 

thereto,  in  some  newspaper  having  a  general  circulation  in 

the  Territory ;  directors  shall  be  elected  from  time  to  time, 

as  the  by-laws  shall  designate,  or  as  may  be  determined  in 

the  formation  of  articles  of  association,  and  shall  be  chosen 

by  ballot  and  by  a  maiority  vote  of  the  stockholders,  being 

present  in  person  or  by  written  proxy,  and  every  such 

stockholder  shall  be  entitled  to  one  vote  for  every  share  of  choSen 'term  of 

stock  which  he  may  have  owned  for  ten  days  next  preoed-  °®^ 

ing  such  election;  the  directors  may  hold  office  for  one  year 

and  until  their  successors  are  elected  and  qualified. 

Sec.  9.     Meetings  of  the  st<x;kholders  may  be  called 
at  any  time  during  the  interval  between  the  annual  meet-  ofSlikhSderS* 
ings,  by  the  directors  or  by  any  number  of  stockholders  ^yin*' ^J-Jj^J^ 
ownLag  not  less  than  one-third  of  the  stock,  by  giving  conuin. 
thirty  days*  public  notice  of  the  time  and  place  of  the  meet- 
ing in  the  manner  pi^scribed  in  the  next  preceding  section 
for  annual  meetings;  when  any  such  meeting  is  ^led  by 
the  stockholders  the  object  of  the  meeting  shall  be  stated  in 
such  notice,  and  no  business  shall  be  transacted  at  such  what  business 
meeting  except  such  as  shall  be  so  stated  in  the  notice;  if  " *»« -"""cted. 
at  any  such  meeting  so  called  a  majority  in  value  of  -the 
stockholders  are  not  represented  in  person  or  by  written 
proxy,  said  ^meeting  shall  be  adjourned  from  day  to  day, 
not  exceeding  three  days  without  the  transaction  of  any  wSSH^ijJrity 
business;  and  if  within  said  three  days  stockholders  having  <*<>  »<>'  a"en<J« 
at  least  a  majority  in  interest  of  ilie  stock  do  not  attend  in 
person  or  by  proxy,  and  participate  in  such  meeting,  then 
the  meeting  snail  be  dissolved.     At  any  annual  meeting  of 
the  stockholders,  and  at  any  meeting  held  in  pursuance  of 
the  provisions  of  this  section,  and  at  which  not  less  than 
three-fourths  of  the  capital  stock  is  represented  in  person 
or  by  proxy,  the  stockholders  present  in  person  or  by 

1)roxy  may  by  the  affirmative  vote  of  the  holders  of  not 
ess  than  two-thirds  of  the  whole  capital  stock  issued  so 
amend  the  articles  of  asscjpation  of  the  company  as  to  in- 
clude new  lines  of  route,  alter  the  route,  and  change  the  Articles  of  a.H»o- 
tennini  of  its  railroad;   and  may  increase  or  reduce  the  aScndcd^MMto 
number  of  directors  of  such  CQmpany,  to  any  number  not  **'*'  "*"*•»  *'^- 
less  than  five  nor  more  than  thirteen,  and  may  increase  or 
dhninish  the  amount  of  capital  stock.     Such  amendments 
shall  be  signed  by  the  president  of  the  company,  and  the 
secretary  of  the  company  shall  certify  thereon  under  his 
hand  and  the  corporate  seal  of  the  company,  the  fact  of 
their  ado|)tion,  and  the  time,  place  and  by  whom  they  were 
dopted,  and  thereupon  they  shall  be  filed  with  the  auditors 
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of  public  accounts  and  with  the  Secretary  of  the  Territorj', 
who  shall  attach  them  to  the  original  articles  on  file  in 
their  respective  offices,  and  the  said  amendments  shall,  from 
the  time  of  being  so*  filed,  constitute  a  part  of  the  articles 
of  association  of  the  company,  and  thereafter  so  mudi  of 
the  original  articles  as  conflict  with  such  amendments  shall 
be  null  and  void.  A  certified  copy  of  such  amendments, 
made  by  the  auditor  of  public  accounts  or  the  Secretary  of 
the  Territory,  shall  be  evidence  in  all  courts  and  places,  of 
the  adoption  thereof,  and  of  the  facts  therein  stated. 

Sec.  10.  At  all  general  meetings  of  the  stockholders, 
when  two-thirds  of  the  capital  stock  interest  is  present 
either  in  person  or  by  written  proxy,  they  may  remove  any 
president,  vice-president  or  director  of  such  company  and 
elect  others  in  their  stead ;  Provided,  Notice  oi  such  in- 
tended removal  shall  have  been  given  as  required  in  the 
preceding  sections. 

Sec.  11.  In  case  it  shall  happen  at  any  time,  that 
an  election  of  directors  shall  not  be  made  on  the  day  desig- 
nated by  the  by-laws  of  the  company,  said  company,  for 
that  reason,  shall  not  be  dissolved,  if  within  one  year 
thereafter  they  shall  hold  an  election  for  directors  in  such 
manner  as  shall  be  provided  by  the  by-laws;  the  directors 
may  appoint  all  subordinate  officers  not  provided  in  this 
act,  who  need  not  necessarily  be  stockholders ;  the  said 
officers  may  be  chosen  at  such  times  and  for  such  terms  as 
the  directors  may  prescribe,  who  may  also  fix  the  compen- 
sation of  each,  ana  require  them  to  give  security  for  the 
faithful  discharge  of  their  respective  duties  as  may  be  es- 
tablished by  the  by-laws  of  the  company;  any  such  officers 
may  be  removed  at  the  pleasure  of  the  board  of  directors 
and  their  places  filled  for  the  remainder  of  the  term,  and 
the  said  directors  shall  have  power  to  fill  all  vacancies  in 
the  board,  of  all  officers  of  the  company  occasioned  by 
death,  resignation,  or  otherwise. 

Sec.  12.  The  directors  o»  any  railroad  company 
organized  under  this  act  shall,  for  and  in  behalf  of  sucn 
company,  make  and  execute  all  contracts  of  whatever 
nature  and  kind;  and  may  fully  and  completely  carry  out 
the  objects  and  purposes  of  such  corporation,  in  such  way 
and  manner  as  they  may  think  proper,  and  exercise  gen- 
erally the  corporate  powers  of  such  company;  and  such 
directors  shall  also  have  full  power  to  make  such  by-laws  as 
they  may  think  proper  for  the  transfer  of  stock,  and  man- 
agement of  the  property  and  business  of  the  company,  and 
for  prescribing  the  duties  of  officers,  artificers  and  em- 
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ployees^  and  for  the  appointment  of  all  offioers,  and  all  else 
that  by  them  may  be  deemed  needful  and  proper^  within 
the  scope  and  power  of  said  company ;  Provided,  That  such 
by-laws  be  not  disapproved  by  the  stockholders,  and  be 
not  inconsistent  or  in  conflict  with  the  laws  of  this  Terri- 
tory, or  of  the  United  States. 

Sec.  13.  The  directors  shall  cause  a  book  to  be  kept, 
called  record  of  corporation  debts,  in  which  the  secretary  cauwrecoJd«to 
shall  record  all  written  contracts  of  the  directors,  and  a  of  s^?reuS^*''** 
succinct  statement  of  the  debts  of  the  company,  the  amount 
thereof,  and  to  whom  due;  which  book  shall,  during  all 
offioe  hours,  be  open  to  the  inspection  of  any  stockholder 
or  party  interested. 

Sec.  14.  The  secretary  shall  keep  in  a  book  pro-  g^^^  ^^^^ 
vided  for  that  purpose,  a  correct  copy  of  the  proceedings  record  ot  meet 
at  each  meeting  of  the  company,  as  well  as  of  the  board  of  SSboS"?*"^ 
directors;  such  record  showing  the  name  of  each  director  <*"««o« 
present  at  each  meeting  of  the  board,  and  the  name  of  each 
director  voting  against  any  proposition,  whenever  said 
director  may  require  the  same  placed  on  record.  Prior  to 
the  adjournment  of  each  meeting  of  the  company  or  board 
of  directors,  the  record  of  such  meeting  shall  be  read  and 
approved.  The  secretary  shall  also  keep  such  other  books 
as  may  be  deemed  necessary,  or  prescribed  by  the  directors, 
in  which  all  the  business  transactions  of  the  company  shall 
be  plainly  and  accurately  kept,  one  of  which  shall  be 
labeled  book  of  stockholders,  containing  the  names  of  all 
persons,  alphabetically  arranged,  who  are,  or  shall  have 
been  stockholders  in  said  company,  showing  their  places  of 
residence  if  known,  the  number  of  shares  of  stock  held  by 
them  respectively,  the  time  when  they  became  owners  of 
such  shares,  and  amount  of  cash  paid  to  the  company  by 
them  respectively,  as  also  the  time  when  they  may  nave 
ceased  to  be  stockholders;  which  book,  during  the  offioe 
hours  of  said  secretaiy,  shall  be  open  for  the  insj)ection  of 
stockholders  and  creditors  of  the  company,  or  their  j^er- 
sonal  representatives.  The  secretary  shall  also  keep  a 
transfer  book,  in  which  all  transfers  of  stock  shall  be  duly  ?^*'*  keep  trans- 

*     ler  Dook.  wnsit 

entered,  and  no  transfer  of  stock  of  such  company  shall  be  io  be  entered 
valid,  until  it  shall  have  been  entered  therein;  by  an  entry     ^'*'"* 
showing  to  and  by  whom  transferred;  the  numbers  and 
designation  of  the  shares,  the  date  of  transfer,  and  duly 
attested  by  said  secretary  and  approved  by  the  directors. 

Sec.  15.  The  stock  of  such  company  shall  be  stock  to  be  per- 
deemed  person^d  estate,  shall  be  transferred  in  the  manner  JSSlfcJXk  *"** 
provided  in  the  preceding  section,  and  upon  the  books  of 
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the  company,  upon  proper  assignment  and  delivery,  to  the 
assignee,  of  the  oertificates  of  stock;  but  no  share  shall  be 
transferable  till  all  the  previous  calls  or  assessments  thereon 
have  been  fully  paid  in;  any  shareholder  transferring  hig^ 
stock  in  the  manner  aforesaid,  and  the  same  being  approved 
by  the  board  of  directors,  shall,  from  and  after  the  date  of 
such  approval,  cease  to  be  a  stockholder  in  such  company, 
and  shall  not  be  liable  to  any  future  calls  from  the  directors 
nor  for  any  debts  of  the  company  thereafter. 

Sec.  16.  The  directors  oi  such  company  may  call 
in  and  demand  from  stockholders  the  sums  by  them  sub- 
scribed,  in  equal  installments  of  not  more  than  ten  percent. 
f)er  mouth,  unless  otherwise  stipulated  in  the  articles  of 
Hubscrifition,  at  such  times  as  they  may  deem  proper; 
notice  of  which  shall  be  given  to  the  stockholders  person- 
ally, or  shall  be  published  once  a  week,  for  at  least  four 
weeks,  in  a  newspa^ier  having  a  general  circulation  in  thi^ 
Territory;  if,  after  such  notice  has  been  given,  any  stock- 
holder shall  fail  in  the  payment  of  the  assessment  made 
upon  shares  held  by  him,  so  many  of  such  shares  as  may 
be  necessary  for  the  payment  of  tlie  assessment  on  all  the 
shares  held  by  him,  may  be  sold  at  public  auction,  to  the 
highest  bidder. 

Sec.  17.  Certificates  of  stock  shall  be  issued  signed 
by  the  president  and  secretary  in  such  manner  and  ufK>n 
such  terms  as  the  by-laws  of  the  company  may  iirescribe. 

Sec.  18.  The  president,  secretary,  and  at  least  a 
majority  of  the  directors,  within  thirty  days  after  the  pay- 
ment of  the  last  installment  of  the  ca[>ital  stock,  so  fixed 
and  limited  by  the  company,  shall  make  a  certificate,  stating 
the  amount  of  capital,  so  fixed  and  paid  in,  which  certifi- 
cate shall  be  sworn  to  and  subscribed  by  them,  and  filed  in 
the  office  of  the  auditor  of  public  accoimts. 

Sec.  19.  Every  company  incorporated  under  this  act, 
or  constructing  or  operating  railways  in  this  Territory, 
shall  have  power  to  cause  such  surveys  for  the  proposed 
railroad  to  be  made  as  may  be  necessary  for  the  selection  of 
the  most  advantageous  route,  and  for  such  purposes  their 
officers,  agents  and  employees  may  enter  upon  the  lands 
or  waters  of  any  person ;  subject  to  responsibility  for  all 
damages  that  may  accrue;  and  may  receive,  hold,  take  and 
convey,  by  deed  or  otherwise,  such  voluntary  grants  and  do- 
nations 01  real  estate  and  other  proj)erty  of  every  description, 
as  may  be  made  to  it,  to  aid  and  encourage  the  construction, 
maintenance  and  a(H?omm(Klation  of  suchrailroad ;  to  pur- 
chase, and  by  voluntary  grants  and  d<mations,  receive  and 
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take,  and  by  its  officers,  engineers,  surveyors  and  agents, 
enter  upon  and  take  possession  of  and  hold  and  use  in  any 
manner  they  may  deem  proper,  all  such  real  estate  and  per- 
sonal property  as  the  directors  may  deem  necessary  for  the 
construction  and  maintenance  of  such  railroad  stations,  de- 
pots and  other  accommodations;  and  may  lay  out  its  road  or 
roads,  not  exceeding  nine  rods'wide,  and  construct  and  main- 
tain the  same,  with  a  single  or  double  track,  with  such  appen- 
dages as  may  be  deemed  necessary  for  the  convenient  use  of 
the  same;  and  for  the  purposes  of  making  embankments, 
excavations,  ditches,  drains,  culverts,  or  for  procuring  tim- 
ber, stone  and  gravel,  or  other  materials,  may  take  as  much 
more  land  wherever  they  think  proper,  as  may  be  necessary 
for  the  purposes  aforesaid,  in  the  manner  hereinafter  pro- 
vided; and  may  construct  their  road  along,  across  or  upon 
any  stream  of  water,  water  course,  lake,  roadstead,  street, 
avenue,  highway,  or  across  any  railway,  canal,  ditch  or 
flume,  which  the  route  of  its  road  shall  intersect,  in  such 
manner  as  to  afford  security  for  life  and  property,  but  said 
company  shall  restore  the  stream,  or  water  course,  road, 
street,  avenue,  highway,  railroad,  canal,  ditch  or  flume, 
thus  intersected,  to  its  former  state,  as  near  as  may  be,  or  in  a 
sufficient  numner  not  to  have  necessarily  impaired  its  useful- 
ness, or  injured  its  franchises;  and  may  crass,  intersect,  join 
and  unite  its  railroad  with  any  other  railroad  either  before 
or  after  construction,  at  any  point  upon  its  route,  and  upon 
the  grounds  of  such  other  railroad  company  with  the  neces- 
sary turnouts,  sidings  and  switches,  and  ouier  conveniences 
in  furtherance  of  the  objects  of  its  connections;  and  every 
company  whose  railroad  is,  or  diall  be  hereafter  intersected 
by  any  new  railroad,  shall  unite  with  the  owners  thereof  in 
forming  such  intersections  and  connections,  and  grant  the 
facilities  aforesaid ;  and  if  the  two  companies  cannot  agree 
upon  the  amount  of  compensation  to  be  made  therefor,  or 
the  points  or  manner  of^  such  crossings,  intersections  and 
connections,  the  same  shall  be  ascertained  and  determined 
by  commissioners  as  hereinafter  provided ;  Promded,  That 
no  railroad  corporation  must  use  any  street,  alley,  or  high- 
way, or  any  of  the  land  or  water  within  any  city,  town  or 
other  municipal  corporation  unless  the  right  to  use  the 
«ame  is  granted  by  a  majority  vote  of  the  town,  city  or 
municipal  authorities  from  whicJi  the  right  must  emanate, 
and  the  county  court  of  the  respective  counties  of  this 
Territory  shall  have  power  to  designate  at  least  one  road 
^ight  rods  wide  in  each  county,  on  which  no  railroad  shall 
everbenin;  Promded,  Th\i<  section  shall  not  be  so  con- 
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strued  to  prevent  railroads  from  croesingy  as  near  as  may 
l)e  at  right  angles,   any  street  or  road  across  which  its 
designated  lines  may  pass. 
^^  ^^^^  Sec.  20.     The  said  company  shall  have  power  to  take, 

pe»om  MDd  transport,  carry  and  convey  persons  and  property  on  their 
ei^dn^u  and  HulrcMul  by  the  force  and  power  of  steam  or  of' animals,  or 
fixtures.  Qjc  j^jy  mechanical  power,  or*  by  any  combination  of  them, 

and  may  receive  tolls  or  compensation  therefor;  to  erect 
and  maintain  all  neeessarv  and  convenient  buildings, 
stations,  depots,  fixtures,  and  machinery  for  the  accommo- 
dation and  use  of  passengers,  freight  and  business,  and  ob- 
tain and  hold  the  lands  and  other  property  necessary  there- 
for ;  to  regulate  the  time  and  manner  in  which  passengers 
and  property  shall  be  transported,  and  the  tolls  and  com- 
pensation to  be  paid  therefor,  within  the  limits  that  may  be 
Tore   la  prcscribed  by  law;  to  regulate  the  force  and  speed  of  their 

traMpmrTaUon     locomotivcs,  cars  or  Other  machinery  used  and  employed  on 
SSiSSSfor**     their  road,  and  to  establish,  execute  and  enforce  all  needful 
rules  and  regulations  usual  and  proper  for  railroad  oom- 
{)anies. 
How  lo  acquire  Sec.  21.     If  any  such  company  cannot  contract  for 

a?ic^'a*ree"ior  *^®  purchasc  of  any  real  estate, 'or  any  right,  title  or  in- 
purchaa*.  tcrest  therein,  necessary  for  any  of  the  purposes  aforesaid, 

from  the  person  or  persons  owning  the  same,  then  such 
company  may  acquire  a  title  to  the  same  for  the  purposes 
herem  ex[)ressed,  oy  means  of  the  special  proceedings  pre- 
scribed in  this  act. 

Sec.  22.  Said  special  proceedings  shall  be  conducted 
batVo?dism^r  substantially  as  follows:  The  said  company  shall  file  in 
court  therefor.  ^^  clcrk's  officc  of  the  probatc,  or  district  court  of  the 
county  or  district  in  which  said  real  estate  is  situated,  a 
petition  verified  according  to  law,  stating  therein  the  name 
of  the  company,  the  time  when  it  was  incorporated,  that  it 
Iit!S"oVpetit1on!  still  continues  in  legal  existence,  the  principal  termini  of 
the  proposed  railroad,  the  description  by  metes  and  bounds, 
or  by  some  accurate  designation  of  the  tract  or  tracts  of 
land  which  said  company  desire  to  appropriate  for  the  pur- 
poses mentioned  in  this  act ;  that  said  tract  or  tracts  of  land 
are  necessary  for  said  purposes,  that  the  line  of  said  rail- 
road has  been  surveyea  and  a  map  thereof  made  (a  copy 
of  which  shall  be  filed  with  said  petition),  that  said  line 
has  been  adopted  as  the  route  for  said  railroad,  together 
with  the  names  of  the  persons  in  possession  of  saia  tract 
or  tracts  of  land,  and  of  those  claiming  any  right,  title  or 
interest  therein,  as  far  as  the  same  can  be  ascertained  by 
reasonable  diligence. 
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Sec.  23.  The  persons  in  occupation  of  said  tract  or 
tracts  of  land,  and  those  having  any  rights  title  or  interest  in  the  procLe?- 
therein,  whether  named  in  the  petition  or  not,  shall  be  '"*^* 
defendants  thereto,  and  may  appear  and  show  cause  against 
the  same,  and  may  appear  and  be  heard  before  the  com- 
missioners herein  provided  for,  and  in  proceedings  subse- 
quent thereto,  in  the  same  manner  as  if  they  had  appeared 
and  answered  said  petition. 

Sec.  24.    The  said  court  shall,  by  order,  appoint  a 

J*         /»       ,1       1  .  /»       'J        a'x*  j  xl.  'J  Court  to  appoint 

time  lor  the  hearing  oi  said  petition ;  and  the  said  company  time  for  hiring 
shall  cause  all  the  occupants  and  owners  of  said  tract  or  in*^om*cI,'m.^' 
tracts  of  land,  as  far  as  the  same  can  be  ascertained  by  ^'^^  '*"'* 
reasonable  diligence,  to  be  personally  notified  of  the  pend- 
ing of  said  petition,  at  least  ten  days  before  the  hearing 
thereof;  ana  if  any  of  said  owners  are  unknown,  or  do  not 
reside  in  this  Territory,  the  company  shall  cause  a  notice, 
stating  the  filing  of  said  petition,  the  object  thereof,  the 
tract  or  tracts  of  land  sought  to  be  appropriated,  and  the  ^^^  ^^^^  ^^ 
time  and  place  of  the  hearing:  of  said  petition,  to  be  pub-  ^  ""de  if  per- 

Mj/»^/»  .  "i  f  ,      '  V       , .   *         /.  son  unknown,  or 

ed  for  four  successive  weeks  previous  to  the  time  of  retides  out  of 

hearing,  in  a  newspaper  having  a  general  circulation  in  this  "**  Territory. 

Territory. 

Sec.  25.     The  defendants  to  said  petition  may  appear 

and  show  cause  against  the  same,  on  or  before  the  time  set  said^nuonmay 

for  the  hearing  thereof,  or  such  other  time  as  the  hearing  •****"*  *^*"**" 

may  be  continued  to;  and  upon  satisfactory  proof  being 

made  that  the  defendants  have  been  duly  notified  of  the 

pending  of   said  petition  as  herein  prescribed,  the  said 

court,  if  it  shall  be  satisfied  that  the  lands  or  any  part 

thereof  are  necessary  for  any  of  the  purposes  mentioned  in 

said  petition,  shall  appoint  three  competent  and  disinter-  Court  may  ap- . 

_L  J  •     •  J.  J-   •  J  ii       point  three  oont- 

ested  persons  as  commissioners,  to  ascertain  and  assesb  the  missioners. 
oompensation  to  be  paid  to  the  person  or  persons  having  or 
holding  any  right,  title  or  interest  in,  or  to  each  of  said 
tracts  of  land,  for  and  in  consideration  of  the  appropria- 
tions of  such  lands  to  the  use  of  said  company. 

Sec.  26.     The  said  court  shall  appoint  the  time  and  court  to  appoint 
and  place  for  the  first  meeting  of  said  commissioners  and  fijjf  meeti  ^f^* 
the  time  for  filing  of  their  reports,  and  may  give  such  fur-  commi»«onere. 
ther  time  as  may  be  necessary  for  that  purpose,  if  they 
shall  not  then  have  completed  their  duties. 

Sec.  27.     The  said  commissioners  shall  meet  at  the  commissionen 
time  and  place  ordered,  and  before  entering  upon  their  to  uke  official 
duties  shall  be  duly  sworn  by  any  person  authorized  to  ad-  ^we«  and 
minister  oaths,  to  honestly,  faithfully  and  im[)artially  per-  **"^**^ 
form  the  duties  imposed  upon  them;  said  commissioners 
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may  issue  subpoenas  for  witnesses  for  either  party;  may 
administer  oaths,  and  may  adjourn  from  place  to  place,  and 
from  time  to  time,  as  may  be  necessary  for  the  proper  dis- 
charge of  their  duties. 
'r«r!.w.^.«  Sec.  28.    The  said  commissioners  shall  proceed  to 

I  o  view  prem-         ,  /»ii  -iii*  j  j 

isM  and  hear     yicw  the  scvcral  tracts  of  land  as  ordered  by  said  court,  and 
^"*°  '  shall  hear  the  all^ations  and  proof  of  said  parties,  and 

shall  ascertain  and  assess  the  compensation  for  such  land, 
to  be  paid  by  the  said  company  to  the  person  or  persons 
having,  or  holding  any  right,  title  or  interest  in,  or  to  the 
same;  and  in  ascertaining  and  assessing  such  compensation 
they  shall  take  into  consideration  and  make  allowance  for 
any  benefit  or  advantage  that  in  their  opinion  will  accrue 
to  such  person  or  persons,  by  reason  of  the  construction  of 
the  railroad  as  proposed  by  said  company;  and  they  shall, 
To  make  report,  ou  or  bcfope  the  time  as  ordered  by  saia  court,  file  in  the 
said  clerk's  office,  their  report,  signed  by  them,  setting 
forth  their  proceedings  in  the  premises. 

Sec.  29.    The  said  company,  or  any  of  the  said 
Sd^iS^iSJiL**  <i6fe'*<i8"ite  being  dissatisfied  with  the  decision  of  the  com- 
court  to  Mt  aside  missioneiB  may,  within  twenty  days  afier  the  filing  of  said 
report,  etc,        report,  and  after  ten  days'  notice  to  the  parties  interested, 
move  the  court  to  set  aside  the  report,  ana  to  order  a  new 
trial,  as  to  any  of  the  tracts  of  land;  and  upon  good  cause 
shown  therefor,  the  said  court  may  set  aside  the  report  as  to 
Hone^^^&    such  tract  of  land,  and  may  recommit  the  matter  to  the 
appointed.         same,  or  to  other  commissioners,  who  shall  be  ordered  to 
proceed  in  like  manner  as  those  first  appointed,  but  such 
matter  shall  not  be  more  than  twice  committed  to  commis- 
sioners. 
Re  rtiobe  ^^^'  ^'    ^pou  the  expiratiou  of  twenty  days  afler 

confirmed  after  the  filing  of  Said  rcDort,  or  at  such  further  time  as  may  be 
iweniy  days.  appoint^  thcrcfor,  if  the  report  has  not  been  set  aside  as 
provided  in  the  preceding  section,  and  if  the  proceedings 
of  said  commissioners  appear  to  have  been  correctly  done, 
the  said  court  shall  confirm  said  reports  and  certify  the 
same  thereon. 

Sec.  31.     Upon   the   compensation    therein    named 

to  vMt'i^  o)?'^    lieing  paid  up,  said  company  shall  cause  the  said  reports 

poratioo.  and  Certificates  thereon,  to  be  recorded  in  the  recoixier's 

office  of  said  county,  and  the  real  estate,  or  the  right,  title 

or  interest  therein  described  in  such  report,  shall  be  and 

become  the  property  of  said  company  for  the  purposes  of 

To  be  deemed     its  corporatiou,  and  shall   be  deemed  acquired  for,  and 

taken  for  public  '    ,     t    ,  i  f  ^ 

uM.  appropriated  to  public  use. 

Sec.  32.     Such  com|>any  shall,  within   thirty   days 
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after  final  confirmation  of  the  report  aforesaid,  pay  or  ten-  ^^^Jy^^^^J^ 

der  the  sum  of  money  afisessed  by  said  commissioners  for  or  tender  com- 

the  compensation  of  each  tract  of  land  described  in  said  '**"**  ***"' 

report,  and  said  payment  or  tender,  may  be  made  to  the ' 

person  or  persons  interested   therein,   according  to    the 

amount  or  extent  of  the  right,  title  or  interest  owned  or 

held  by  them ;  or  the  payment  may  be  made  to  the  said 

clerk  of  the  court  in  which  such  proceeding  was  had  for 

said  persons,  and  the  same  shall  be  deemed  valid  for  all 

purposes  whatsoever,  as  if  the  said  sum  of  money  had 

been  personally  paid  to  each  and  all  the  persons  entitled 

thereto. 

Sec.  33.     The  said  court  shall,  at  the  time  of  the  pay-  couit  to  direct 
ment  of  the  said  sum  of  money  to  the  clerk,  direct  and  order  mem  or*mMey. 
the  same  to  be  paid  over  to  the  persons  who  shall,  upon 
satisfactory  proof,  be  entitled  thereto. 

Sec.  34.     In  all  proceedings  in  relation  to  the  sale  or  "Pemon"  in- 
appropriation  of  real  estate,  and  ascertaining  and  renewing  jSll**o?mheHn. 
compensation  therefor  for  railroad  purposes,  as  prescribea  corporation*, 
in  this  act,  the  term  ''person^'  shall  be  deemed  to  include 
municipal  or  other  corporations. 

Sec.  35.  That  any  corporation  operating  a  railway  or  corporation  to 
railroad  within  this  Territory  which  shall  injure  or  kill  maintain  fences, 
any  live  stock,  by  running  any  engine  or  engines,  car  or 
cars  over  or  against  any  such  live  stock,  shall  be  liable  to 
the  owner  or  owners  oi  such  live  stock  for  the  damage  sus- 
tamed  by  such  owner  or  owners  by  reason  of  such  injuring 
or  killing  of  such  live  stock,  and  any  such  corporation 
mjuring  or  killing  any  live  stock  by  running  any  engine 
or  engines,  car  or  cars,  over  or  against  such  live  stock,  msAl 
within  ten  days  thereafter,  notify  the  owner  or  owners  of 
such  live  stock  so  killed  or  injured  of  the  fact;  and  any 
corporation  failing  to  comply  with  the  requirements  of  this 
section,  shall  be  liable  to  the  owner  or  owners  of  such  live 
stock  so  killed  or  injured,  in  the  full  amount  of  the  dam- 
ages sustained  by  the  owner  or  owners  of  such  stock,  by 
reason  of  the  killing  or  injuring.  Any  person  or  persons 
owning  any  live  stock  which  shall  be  killed  or  injured  in  livrsSck^iKiiSi 
the  manner  set  forth  in  this  section  within  six  months  after  SwrpLratloJ!!* 
the  said  person  or  persons  is  or  are  notified  of  the  said  kill- 
ing or  injuring  as  provided  herein,  shall  furnish  the  cor- 
poration having  so  killed  or  injured  live  stock,  through  the 
nearest  agent,  sworn  evidence  of  the  value  of  said  live 
stockj  aud  upon  the  payment  by  Haid  corporation  to  the 
owner  or  owners  of  said  live  stock,  of  two-thirds  of  the 
value  of  said  stock  so  ascertained  to  have  been  killed  or 


104  LAWS  OF  UTAH. 

injoredy  said  corporation  shall  be  released  firom  further 
liability. 
Beutobcpuced  Sec.  36.     A  bell  of  at  least  twenty  pounds  weight 

on^c^ocive,  must  be  pkoed  on  each  locomotive  engine^  and  be  rung  at 
sounded.  a  distancc  of  at  least  eighty  rods  from  the  place  where  the 

railroad  crosses  any  street^  road  or  highway,  and  be  kept 
ringing  until  it  has  crossed  such  street,  road  or  highway; 
Provided^  That  sounding  the  locomotive  whistle,  at  least 
one-fourth  of  a  mile  before  reaching  any  highway  cross- 
ing shall  be  equivalent  to  ringing  the  bell,  except  in  towns 
and  at  terminal  places;  and  the  whistle  shall  also  be 
sounded  for  every  street  crossing  while  passing  through 
towns  during  the  prevalence  of  f(^,  snow  and  dust  storms ; 
and  all  engines  with  or  without  trains  must  come  to  a  full 
stop  before  crossing  the  track  at  grade  of  any  other  rail- 
road at  a  distance  not  exceeding  four  hundred  feet  from 
Sounding  whistle  the  samc,  and  must  not  proceed  until  the  way  is  known  to 
??niir*g?iii?  he  clear  when  two  blasts  of  the  whistle  must  be  given  at 
the  moment  of  starting,  and  every  person  in  chai^  of  a 
locomotive,  for  each  and  every  neglect,  shall  be  deemed 

f guilty  of  a  misdemeanor,  and  said  company  shall  also  be 
iable  for  all  damages  which  shall  be  sustained  by  any  per- 
son by  reason  of  such  n^lect. 
.  Sec.  37.     Every  such  company  shall  start,  and  run 

at  regular  timn   their  cars  for  the  transportation  of  persons  and  property 
TO^^*rorJJni-  ^^  s^ch  r^ular  time  as  they  shall  fix  by  public  notice ;  and 
accommodlubns  ^^^^  fuHiish  sufficicut  accommodatiou  for  the  transportation 
fmr  passengers     of  all  such  passcugcrs  aud  property  as  shall  within  a  rea- 
property      gonabJe  time  previous  thereto  offer  for  transportation  at  the 
place  of  starting,  at  the  junction  of  other  railroads,  and  at 
siding  or  stopping  places  established  for  receiving  and  dis- 
charging way  passengers  and  freight;  and  shall  take,  trans- 
port and  discharge  such  passengers  and  property  at,  from 
and  to  such  places,  on  the  due  payment  oi  tolls,  freight  or 
fare  therefor;  if  the  company  or  their  agents  refuse  to  take 
and  transport  any  passengers  or  property,  or  to  deliver  the 
same  at  the  r^ular  appointed  places,  they  shall  be  liable  to 
the  aggrieved  party  for  all  damages  that  may  accrue  from 
such  refusal  including  costs  of  suit  and  a  reasonable  attor- 
ney's fee. 
Aaggage  lum-  Sec.  38.     It  shall  not  be  lawful  to  place  baggage, 

cals'not^to^Sl"  freight,  merchandise  or  lumber  cars,  in  rear  of  passenger 
placed  in  rear  of  cars,  and  for  any  violation  of  this  section,  the  company 
pass<^ngercan.    ^j^'j  j^  ij^jjig  ^o  the  party  Complaining,  in  the  sum  of  five 

hundred  dollars,  and  the  person,  agent,  directors  or  ofiioers 
so  causing  the  cars  to  be  placed  shall  be  guilty  of  a  misde- 
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meanor,  and  upon  conviction,  may  be  fined  in  any  sum  not 
exceeding  five  hundred  dollars,  or  imprisonment  not  ex- 
ceeding twelve  months,  or  both,  and  should  any  accident 
happen  to  life  or  limb,  by  such  unlawful  arrangement  of 
cars,  the  person,  agent  or  officer  who  so  directed,  or  suffered 
such  arrangement  shall  be  guilty  of  felony;  and  upon  con- 
viction, shall  be  imprisoned  in  the  penitentiary  for  any  term 
not  less  than  one,  nor  more  than  ten  years. 

Sec.  39.     In  case  any  passenger  shall  be  injured  on  company  not 
the  platform  of  any  car,  or  on  any  baggage,  wood,  gravel  |njur!d  CSJITo- 


or  freifi^ht  cars,  in  violatine  the  printed  regulations  of  the  ^*""«  «£«'*- 
®  /  ,         ^  o^i     x»        '^  "  1        •      uons  of  corn- 

company,  po6ted  up  at  the  time  m  a  conspicuous  place,  m-  pany. 

aide  of  ite  passenger  cars  then  in  the  train;  or  in.  violation 

of  verbal  instruction  given  by  any  officer  of  the  ^in,  such 

company  shall  not  be  liable  for  the  said  injury. 

Sec.  40.    Any    passenger    refusing    to   prepay   his  p,^„^^  ^. 
fare,  or  toll  on  demand,  may  be  put  off  the  cars  at  any  fu«ngto pay 
stopping  place  the  conductor  or  employees  of  the  company  "f*<Su»/"' °"' 
may  elect. 

Sec.  41.     Every  conductor,  bafi$»£C6  master,  en£:ineer,  ^    . 

I      ,  ^1  -^     1  /»     '  .  r^®^        1  °  Conductor*,  etc. 

brakeman  or  other  employe  of  said  railroad  company  em-  to  wear  badges. 

ployed  in  a  passenger  train,  or  at  stations  for  passengers, 

diall  wear  upon  his  hat  or  cap,  or  in  some  conspicuous 

phice  on  the  breast  of  his  coat,  a  badge  indicating  his  office 

or  station,  and  the  initial  letters  of  me  name  of  the  com* 

paoy  by  which  he  is  employed,  and  no  collector  or  con-  shaii  have  no 

ductor,  without  such  badge,  shall  demand  or  be  entitled  to  JJll^ch^  Jldg;. 

recseive  from  any  passenger,  any  fare,  or  ticket,  or  exercise 

any  of  the  powers  of  his  office  or  station,  or  interfere  with 

any  passenger  or  property. 

Sec.  42.    A  check  shall  be  fixed  to  every  package  or  ^i«*=^*^  ^ 
parcel  of  baggage  when  taken  for  transportation,  by  the  ga^!  '**  **' 
agent  or  employe  of  such  company,  and  a  duplicate  thereof  Duplicate  to  be 
given  to  the  passenger  or  person  delivering  the  same;  and  ^ZSntSS^'^ 
if  such  check  be  renised  on  demand,  the  company  shall  pay  gag«. 
to  such  |)erson  the  sum  of  twenty  dollars,  to  be  recovered 
as  in  action  of  debt;  and  further,  no  fare  or  toll  shall  be 
collected  or  received  from  such  passenger;  and  if  such  per- 
son shall  have  paid  said  fare,  the  same  shall  be  returned 
by  the  conductor  in  charge  of  the  train,  and  on  the  passen- 
ger producing  said  dieck,  if  said  baggage  or  parcel  shall 
not  be  delivered  by  the  agent  or  employe  of  said  company, 
the  passenger  may  be  a  witness  in  any  suit  to  prove  the 
contents  or  value  of  said  baggage,  and  for  the  recovery  of 
damages,  in  any  court  having  jurisdiction. 

Sec.  43.     Every  company  organizing  under  this  act 

14 
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tok?n'»nd"ci.     ^^  ooDstructing  OF  Operating  any  railroad  in  this  Territory 

uined  to  be  filed  shall,  within  a  reasonable  time,  after  their  road  shall  be 

^nty^re^oVdrr.  finally  located,  cause  a  map  to  be  made  of  the  land  taken 

'wunti*^^*'^*"'    and  obtained  for  the  ase  thereof;  and  so  far  as  necessary  the 

boundaries  of  the  several  counties  through  which  the  road 
may  run,  and  file  the  same  in  the  office  of  the  auditor  of 
public  accounts;  and  also  like  maps  of  the  parts  thereof 
located  in  the  different  a)unties,  and  file  the  same  in  the 
office  of  the  recorder  for  the  county  in  which  said  parts  of 
such  road  shall  be,  there  to  remain  as  a  record;  mai  s  and 
profiles  shall  be  certified  by  the  chief  engineer,  the  presi- 
dent and  secretary  of  the  company,  shall  be  kept  in  the 
office  of  the  secretary  of  the  company,  subject  to  examin- 
ation by  all  parties  interested. 
^^  ,.  Sec.  44.     If  such  railroad  oompany  shall  not  within 

When  actA  of  in-  alxI/»i»  ^•a  ••ii.»i  if  ' 

c3rporation  to     two  ycars  after  the  nhng  of  its  ongmai  articles  ot  associa- 

«S°meu**'**  ^^  tion  begin  the  construction  of  its  road,  and  expend  thereon 

at  least  five  per  cent,  of  the  amount  of  its  canital  stock, 

and  finish  the  road  and  put  the  same  in  full  operation 

within  ten  years,  its  act  of  incorporation  shall  be  void. 

What  dam   e»  ^^^'  ^*     ^^^  compauy  oonstructing  or   operating 

corporatioD        liucs  of  Failroad  in  this  Territory,  shall  be  liable  for  all 
**°'*  damage  which  may  be  sustained  through  destruction  of 

property  caused  by  fire  communicated  from  their  locomotive 
engines,  or  n^lect  on  their  part  to  make  good  and  sufficient 
crossings  at  points  where  lines  of  travel  cross  the  railways, 
the  damage  so  sustained  to  be  determined  before  the  nearest 
court  having  jurisdiction,  and  to  be  collected,  in  case  pay- 
ment is  refused,  by  attachment  and  sale  of  any  company 
property  which  can  be  found. 
Companies  may  Sec.  46.     It  shall  bc  lawful  for  any  railroad  com- 

comoiidate         pauics  Organized    under   the  laws  of   this  Territory   to 
consolidate  their  capital  stock,  debts,  property,  assets  and 
franchises,  with  any  railroad  oompany  or  companies  or- 
ganized under  the  laws  of  any  States  or  other  Territory. 
^   ,.  Sec.  47-     Said  consolidations  shall  be  made  under  the 

Conditions,  pro-  j...  .   .  .    *    .-  j         •.!_     .i. 

vision!,  retttrtc-  couditions,  provisious,  rcstnctions,  and  with  the  powers 
whkii*ioiJ^'i?-*'  hereinaflter  in  this  act  mentioned,  that  is  to  say,  the  presi- 
»ii£*'  ****'^  ^  dents  or  secretaries  of  the  several  corporations  proposing  to 
consolidate,  may  enter  into  a  joint  agreement  under  the 
corporate  seal  of  each  company  for  the  consolidation  of 
said  several  companies,  and  prescribing  terms  and  con- 
ditions thereof,  the  mode  of  carrying  the  same  into  effect,, 
the  name  of  the  new  corporation,  the  number  and  names;! 
of  the  directors  and  other  officers  thereof,  and  who  shall  be 
the  first  directors  and  officers  and  tlieir  places  of  residence, 


LAWS  OF   UTAH.  107 

the  number  of  shares  of  capital  stock,  the  principal  place 
of  business  of  the  new  company  in  each  State  or  Territory 
traversed  by  the  line  of  railway,  and  such  other  provisions 
as  may  be  required  by  law  to  be  inserted  in  an  original 
oertificate  of  incorporation,  the  manner  of  converting  the 
capital  stock  of  each  of  said  companies  into  that  olP  the 
new  corporation,  and  how  and  when  directors  and  officers 
shall  be  chosen,  with  such  other  details  as  they  shall  deem 
necessary  to  perfect  such  new  organization  and  consolida- 
tion of  said  companies ;  said  agreement  shall  be  authorized 
or  ratified  by  the  board  of  directors  of  each  company  oon- 
Holidating,  and  shall  be  submitted  to  the  stockholders  of 
each  of  the  said  companies  or  corporations,  at  a  meeting 
thereof  called  for  the  purpose  of  taking  the  same  into  con- 
sideration. Due  notice  of  the  time  and  place  of  holding 
such  meeting  and  the  object  thereof,  shall  be  given  by  ***""*' 
written  or  printed  notices,  addressed  to  each  of  the  persons 
in  whose  names  the  capital  stock  of  said  companies  stands 
on  the  books  thereof,  and  delivered  to  such  persons  respect- 
ively, or  sent  to  them  by  mail  when  their  post  office  ad- 
dress is  known  to  the  company,  and  also  by  a  general  notice 
publislied  in  some  newspaper  in  the  city,  town  or  county 
where  such  company  has  its  principal  office  or  place  of 
business,  for  the  period  of  thirty  days  before  such  meeting 
is  to  be  held,  and  at  the  said  meeting  of  stockholders,  the 
^id  agreement  shall  be  considered,  and  a  vote  bv  ballot 
taken  for  the  adoption  or  rejection  of  the  same,  each  share 
entitling  the  holder  thereof  to  one  vote,  and  said  ballots 
diall  be  cast  in  person  or  by  proxy,  and  if  two-thirds  of 
all  the  votes  of  all  the  stockholders  shall  be  for  the  adop- 
tion of  said  agreement,  then  that  fact  shall  be  certified 
thereon  by  the  secretary  of  the  respective  companies  under 
the  seal  thereof,  and  the  agreement  so  adopted,  or  a  certified 
copy  thereof,  shall  be  film  in  the  office  of  die  auditor  of 
public  accounts,  and  in  the  office  of  the  Secretary  of  this 
Territory,  and  shall  from  thence  be  deemed  and  taken  to 
be  the  agreement  and  act  of  consolidation  of  said  com-  d^uSil^'rom' 
panies,  and  a  copy  of  said  agreement  and  act  of  consolida-  p*«**^- 
tion,  duly  certified  by  said  auditor  or  by  the  Secretary  of 
the  Temtory,  under  his  official  seal,  shall  be  evidence  of 
the  existence  of  said  new  corporation;  Provided,  That  if 
the  mode  of  ratifying  said  agreement  of  consolidation  in 
such  other  State  or  Territory  shall  vary  from  the  mode 
herein  prescribed,  then  said  agreement  may  be  ratified  by  ^*'"*ul!*^'!g"j 
the  railroad  company  or  corporation  of  such  other  State  or  under  'JJi'of 
Territory  in  the  mode  prescribed  by  the  hnvs  tlicidif,  other  states,  etc 
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Road  and  other 
property  subject 
to  taxation. 


May  lease  other 
roads,  etc. 


Sec.  48.  Upon  the  making  and  perfecfting  the  said 
agreement  and  act  of  consolidation,  as  provided  in  the  pre- 
ening sections,  and  filing  the  same  as  aforesaid,  the  several 
corporations  parties  thereto  shall  be  deemed  and  taken  to 
be  one  corporation,  by  the  name  provided  in  said  agree- 
ment and  act,  possessing  within  this  Territory  all  Uie  rights, 
privileges  and  franchises,  and  subject  to  all  the  restrictions, 
disabilities,  duties  and  liabilities  of  each  of  such  corpora- 
tions so  consolidated. 

Sec.  49.  Upon  the  consummation  of  said  consolidation 
as  aforesaid,  all  and  singular  the  rights,  privileges  and 
franchises  of  each  of  said  corporations  parties  to  the  same, 
and  all  the  property,  real,  personal  and  mixed,  and  all 
debts  due  on  wnatever  account,  as  well  as  of  stock,  sub- 
scriptions and  other  things  in  actions  belonging  to  each  of 
such  corporations,  shall  be  taken  and  be  deemed  to  be 
transferred  to  and  vested  in  such  new  corporation  without 
further  act  or  deed,  and  all  property,  all  rights  of  way,  and 
all  and  eveiy  other  interest  shall  be  as  effectually  the 
property  of  the  new  corporation  as  they  were  of  the  former 
corporations,  parties  to  said  agreement;  and  the  title  to  real 
estate,  either  by  deed  or  otherwise,  under  the  laws  of  this 
Territory,  vested  in  either  of  such  corporations,  shall  not 
be  deemed  to  revert  or  be  any  way  impaired  by  reason  of 
this  act;  and  all  debts,  liabilities  and  duties  of  either  of 
said  companies  shall  thenceforth  attach  to  the  said  new  cor- 
poration, and  be  enforced  against  it  to  the  same  extent  as  if 
said  debts,  liabilities  had  b^n  incurred  or  contracted  by  it. 

Sec.  60.  Such  new  company  shall  establish  an  office 
at  some  point  in  this  Territory  on  the  line  of  its  road,  and 
may  change  the  same  at  pleasure,  giving  public  notice 
thereof,  of  the  same  in  some  newspaper  published  and  hav- 
ing general  circulation  in  the  Territory. 

Sec.  61.  Suits  may  be  brought  and  maintained 
against  such  new  company  in  any  of  the  courts  of  this 
Territory  for  all  causes  of  action,  in  the  same  manner  as 

Jinst  other  railroad  companies  organized  under  the  laws 
this  Territory. 
Sec.  62.  That  portion  of  the  road  of  such  consoli- 
dated company,  and  all  its  real  estate  and  other  property 
within  this  Territory,  shall  be  subject  to  like  taxation  and 
assessed  in  the  same  manner  as  property  of  other  railroad 
companies  within  thia  Territory, 

Sec.  63.  Any  railroad  company  organized  under 
the  laws  of  this  Territory,  may  lease  and  operate  any  part, 
or  all  of  a  railroad  constructed  by  another  company,  within 
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or  without  this  Territory;  and  any  railroad  company  or- 
ganused  under  the  laws  of  the  United  States,  or  any  State 
or  Territory  may  lease  and  operate  any  part  or  all  of  a 
railroad  constructed  by  another  company  within  this  Terri- 
tory. Such  leases  may  be  made  on  such  terms  and  condi- 
tions as  may  be  mutually  agreed  upon  between  said  com- 
panies. 

Sec.  54.     All  railroad  companies  heretofore  organ- 
ised, or  which  may  hereafter  be  organized  pursuant  to  the  S?i?tl!?«tuV* 
laws  of  this  Territory,  shall  have  power  to  issue  bonds  for  Sonds  and  mort- 
gudi  sum  or  sums,  and  payable  at  such  times  and  places,  ****  p~p««y- 
and  drawing  interest  at  sudi  rates  as  they  may  deem  proper; 
and  they  are  severally  empowered  hereby  to  execute  trust 
deeds,  or  mortgages,  or  both,  upon  the  whole  or  any  part 
of  their  railroad  lines,  property,  franchises,  incomes  and 
profits  acquired,  or  to  be  acquired  to  secure  the  payment  of 
Bach  bonds  and  interest;  ana  if  such  bonds  are  sold  below 
their  par  value,  they  shall  be  binding  and  valid,  according 
to  their  terms. 

Sec.  55.     Any  trust  deed  or  mortgage  made  upon  ^^^  ^^^^  ^^^ 
the  lands,  roads,  or  other  property  of  any  such  railroad  mortgages  to  be 
company  shall  bind,  and  be  a  valid  lien  upon  all  the  property  eny  m^"tiS!!!S^ 
mentioned  in  such  deed  or  mortgage,  including   rolling 
stock,  machinery  and  other  personal  property;  and  a  pur- 
chaser at  a  foreclosure  sale,  or  under  a  trust  deed,  ^all 
have  and  enjoy  all  the  rights  of  a  purchaser  at  an  execu- 
tion sale. 

•  Sec.  56.,  Such  trust  deeds  or  mortgages  may,  by  their  j>^^  ^^^^  ^^ 
terms,  include  and  cover,  not  only  the  property  of  the  raortgage*  may 
company  making  them  at  the  date  of  execution  thereof,  but  th^?t?*"^  | 

property  of  every  kind  which  may  thereafter  be  acquired  •"i"''**^ 
oy  such  company,  together  with  the  material  and  psofierty 
necessary  /or  the  repair,  use  and  operation  of  such  road^ 
and  the  same,  when  so  stated,  shall  be  as  valid  and  binding, 
and  as  effectual  to  pass  the  property  as  it  would  be  were  it 
in  the  ;)08ses8ion  of  such  company  at  the  time  of  the  exe- 
cation  of  such  instrument. 

Sec.  57.     Every  deed  or  mortgage  made  by  any  rail-  Deed  and  mort- 
road  comjiany,  oi^anized  as  aforesaid,  shall  be  recorded  in  JJJJJ,^^  ^^ 
the  office  of  the  county  recorder  of  each  oi^nized  county  recorder's  office 
through  which  such  road  shall  run  in  this  Territory  and  in  Slc!*^**  «>""«»> 
any  oounty  where  it  may  hold  lands  subject  to  such  deeds 
or  mortgage,  and  such  record  shall  be  notice  to  the  whole 
world  of  me  rights  of  all  parties  having  interest  under  die 
same;  and  for  this  purpose,  and  to  secure  the  rights  of 
the  mortgagees  or  parties  interested  under  such  mortgages  or. 


110 


LAWS  OF  UTAH. 


Record  Co  be 
notice  of  the 
rights  ot  particK. 


Trust  deeds  and 
mortgages  here* 
tofbre  executed 
validated. 


Record  to  be 
notice,  etc. 


Corpcratkms 
may  be  formed 
to  purchase 
roadfi. 


Corporations 
heretofsre 
formed  vali- 
dated* 


trust  deeds, -BO  executed  and  recorded,  the  rolling  stock,  ma- 
chinery, personal  property  and  material  necessary  for  the 
operation  and  the  repairs  of  the  road  of  such  company, 
belonging  to  the  same  and  appertaining  thereto,  shall  be 
deemed  fixtures  on  and  a  part  of  the  road;  and  such  mort- 
gages, or  trust  deeds  so  recorded,  shall  have  the  same  effect 
both  as  to  notice  and  otherwise,  as  they  have  to  real  estate 
covered  try  them,  notwithstanding  the  fact  that  the  pos- 
session of  such  property  remain  with  the  mortgagees. 

Sec.  58.  Every  deed  of  trust  or  mortgage  heretofore 
executed,  by  any  railroad  corporation,  organized  pursuant 
to  the  laws  of  this  Territory,  is  hereby  declared  valid,  1(^1 
and  binding,  to  the  full  extent  and  scope  of  the  terms  and 
conditions  of  such  deed  or  mortgage;  and  the  records  of 
such  instruments,  heretofore  made  in  the  county  records  of 
the  several  counties  into  or  through  which  such  road  passes, 
shall  be  deemed,  and  is  hereby  declared,  to  impart  notice  to 
all  the  world  of  the  contents  of  such  deeds  or  mortgages, 
and  of  the  rights  of  those  claiming  under  them;  and  they 
shall  in  every  particular  be  as  effectual  security  as  if  exe- 
cuted and  recorded  after  the  approval  of  this  act. 

Sec.  59.  Railroad  corporations  may  be  formed  pur- 
suant to  the  laws  of  this  Territory  for  the  purpose  of  buy- 
ing any  railroad  property  situated  therein,  when  the  same 
is  to  be  sold  under  trust  deed,  mortgage,  or  private  sale; 
and  any  railroad  corporation  heretofore  formed  pursuant  to 
the  laws  of  this  Territory  which  had  for  its  purpose  the 

Eurchase  of  railroad  property  already  constructed,  is  hefe- 
y  declared  a  valid  corporate  body,  and  any  purchase  of 
railroad  property  by  such  corporation  that  was  sold  pur- 
suant to  trust  deed,  mortgage,  judgment  and  decree  of 
court,  ^r  private  sale,  is  hereby  made  valid  and  binding. 


Chapter  IV. 


Assessments. 


Directors  maj' 
levy  asse«s- 
meiits. 


Sec.  1.  The  directors  of  any  corporation  existing 
under  the  laws  of  this  Territory,  after  one-fourth  of  iti^ 
capital  stock  has  been  subscribed^  inay>  ^ov  the  purpose  of 
paying  expenses,  conducting  business  or  paying  debt^, 
levy  and  collect  assessments  upon  the  subscribed  capital 
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Stock  thereof  in  the  manner  and  form  and  to  the  extent 
hereinafter  provided. 

Sec.  2.     No  assessment  shall  exceed  the  ten  per  cent.  .       ,  .  , 

fit  /»!  •!  1  i»i«ix»  Amount  of  as- 

of  the  amount  of  the  capital  stock  named  m  the  articles  oi  se<«tnent. 
incorporation  except  m  the  cases  in  this  section  otherwise 
provided  for,  as  follows: 

1.  If  the  whole  capital  of  a  corporation  has  not  been 
paid  up,  and  the  corporation  is  unable  to  meet  its  obliga- 
tions or  to  satisfy  the  claims  of  its  creditors,  the  assessment 
may  be  for  the  full  amount  unpaid  upon  its  capital  stock, 
or  if  a  less  amount  be  sufficient,  then  it  may  be  for  such  a 
percentage  as  will  raise  that  amount. 

2.  The  directors  of  railroad  corporations  may  assess 
the  capital  stock  in  installments  of  not  more  than  ten  per 
cent,  per  month,  unless  the  articles  of  incorporation  other- 
wise provide. 

Sbc.  3.     No  assessment  shall  be  levied  while  a  por-  no  assessment 
tion  of  a  previous  one  remains  unpaid,  unless —  while  prcvuIS^ 

First — The  power  of  the  corporation  has  been  exer-  <>«« »  unpaid. 
cised  in  accordance  with  the  provisions  of  this  Chapter  for 
the  pur(>ose  of  collecting  such  previous  assessment; 

Se(X)nd — ^The  collection  of  such  previous  assessment 
hag  been  enjoined;  or. 

Third — The  assessment  falls  within  the  provisions  of 
preceding  sections. 

Sec.  4.     Every   order   levying  an   assessment  must  what  order 
specify  the  amount  thereof,  when,  to  whom,  and  where  levying  assess 


ment  muse  state. 


payable;  fix  a  day  subsequent  to  the  full  term  of  the  pub- 
lication of  the  assessment  notice  on  which  the  unpaid  as- 
sessment shall  be  delinquent,  not  less  than  thirty  nor  more 
than  sixty  days  from  the  time  of  making  the  order  levying 
the  assessment,  and  a  day  for  a  sale  of  delinquent  stock,  not 
less  than  fifteen  nor  more  than  sixty  days  from  the  day  the 
^ock  is  declared  delinquent. 

Sec.  5.     Upon  making  the  order  the  secretary  shall  secretary 
cause  to  be  published  a  notice  thereof,  in   the  following  g^vc  notice 
form: 

(Name  of  corporation  in  full,  location  of  principal  Form  of. 
place  of  business.)  Notice  is  hereby  given  that  at  a  meet- 
ing of  the  directors,  held  on  (date),  an  assessment  of 
(amount)  per  share  was  levied  on  the  capital  stock  of  the 
corporation,  payable  (when,  to  whom  and  where).  Any 
stock  upon  which  this  assessment  may  remain  unpaid  on 
the  (day  fixed)  will  be  delinquent  and  advertised  for  sale  at 
public  auction,  and  unless  payment  is  made  before,  will  be 
''old  on  the  (day  appointed)  to  pay  the  delinquent  assess- 
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ment,  together  with  cost  of  advertising  and  expense  of  sale. 
(Signature  of  secretary,  with  location  of  office.) 
Sec.  6.  The  notice  must  be  served  personally  on 
each  stockholder,  or,  in  lieu  of  personal  ser\'ice,  must  be 
sent  through  the  mail,  addressed  to  each  stockholder  at  his 
place  of  residence,  if  known,  and  if  not  known,  at  the 
place  where  the  principal  office  of  the  corporation  is  sit- 
uated, and  be  published  onc«  a  week  for  four  successive 
weeks,  in  some  news}iaper  of  general  circulation,  published 
in  Salt  Lake  City,  also  in  some  newspaper  published  in 
the  county  where  the  works  of  the  corporation  are 
situated,  if  a  paper  be  published  therein. 

Sec.  7.     If  any  portion  of  the  assessment  mentioned 

publish  notlcTof  in  the  notice,  remain  unpaid  on  the  day  specified  therein 
stock!"*"'         for  declaring  the  sto(;k  delinquent,  the  secretary  shall,  un- 
less otherwise  ordered  by  the  board  of  directors,  cause  to  be 
Eublished  in  the  same  papers  in  which  the  notice  herein- 
efore  provided  for,  shall  have  been  published,  a  notice 
substantially  in  the  following  form : 

(Name  of  corporation  m  full,  location  of  principal 
place  of  business.)  Notice. — ^There  are  delinquent  upon 
the  following  described  stock,  on  account  of  assessment 
levied  on  the  (date),  (and  assessments  levied  previous  thereto 
if  any)  the  several  amoimts  set  opposite  the  names  of  the 
respective  shareholders  as  follows:  (Names,  number  of 
shares,  number  of  certificates,  number  of  shares,  amount,) 
and  in  accordance  with  law  (and  order  of  the  board  of  di- 
rectors, made  on  the  (date)  if  anv  such  order  shall  have 
been  made,)  so  many  .shares  of  each  parcel  of  such  stock  as 
may  be  necessary,  will  be  sold  at  the  particular  place  on 
the  (date)  at  (the  hour)  of  such  day  to  pay  delinquent  as- 
sessment thereon,  together  with  the  cost  of  advertising  and 
expenses  of  the  sale. 

Sec.  8.  The  notice  must  specify  every  certificate  of 
stock,  the  number  of  shares  it  represents,  and  the  amount 
due  thereon,  except  where  the  certificate  may  not  have  been 
issaed  to  parties  entitled  thereto.  In  which  case  the  num- 
ber of  shares  and  amount  due  thereon,  together  with  the 
fact  that  the  certificates  of  such  shares  have  not  been  issued 
must  be  stated. 

Sec.  9.  The  notice,  when  published  in  a  daily  paper, 
must  be  published  for  ten  days,  excluding  Sundays  and 
holidays,  previous  to  the  day  oi  sale,  when  published  in  a 
weekly  paper,  must  be  published  each  issue  for  two  weeks 
previous  to  the  day  of  sale.  The  first  publication  of  all 
delinauent  sales  must  be  at  least  fifteen  days  prior  to  the 
day  ot  sale. 


What  notice 
must  state. 


How  long  notice 
must  be  pub- 
lished. 
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Sec.  10.     The  three  precodine:  sections  shall  not  be  ,  .   ..    ^ 

,  ..  ^      ,         .^  xJi?'*^      Impaling  corn- 

construed  as  requiring  companies  incorporated  tor  irrigat-  panics  not  re- 

^  *  iS«  1      •  xi-  J.*  quired  to  publish 

ing  purposes  to  publish  m  any  newspaper  the  notices,  or  notic*  in  news 
either  of  them,  therein  mentioned;  but  personal  service  of  p^'p*"- 
said  notice,  or  notices  in  writing  sent  by  mail,  j>ost  paid, 
addressed  to  each  stockholder  at  his  place  of  residence  shall 
in  all  cases  be  deemed  sufficient.  The  affidavit  of  the  per- 
son making  personal  service,  or  mailing  the  same,  shall  be 
sufficient  proof  of  such  service. 

Sec.  11.    By  the  publication  of  the  notice  the  cor-  pybij^ation  of 
poration  acquires  jurisdiction  to  sell  and  convey  a  perfect  notice  give*  cor- 
title  to  all  of  the  stock  described  in  the  notice  of  sale  upon  £* Si!"  ^"^^ 
which  any  portion  of  the  assessment,  or  costs  of  advertis- 
ing, remains  unpaid  at  the  hour  appointed  for  the  sale,  but 
must  sell  no  more  of  such  stock  than  is  necessary  to  pay 
the  assessments  dye  and  costs  of  advertisijig  and  sale. 

Sec.  12.  On  the  day,  at  the  place  and  at  the  time  siock  mu»t  be 
appointed  in  the  notice  of  sale,  the  secretary  shall,  unless  iSdde?fo?SSh 
otherwise  ordered  by  the  board  of  directors  sell,  or  cause  to 
be  sold,  at  public  auction  to  the  highest  bidder  for  cash,  so 
many  shares  of  each  parcel  of  the  described  stock  as  may 
be  necessary  to  pay  the  assessment  and  charges  thereon  ac- 
cording to  the  terms  of  sale;  if  payment  is  made  before 
the  time  fixed  for  sale,  the  party  paying  shall  only  be  re- 
Quired  to  pay  the  actual  costs  of  advertising  in  addition  to 
the  assessment. 

Sec.  13.     The  person  offering  at  such  sale  to  pay  the  who  u  highest 
assessment  and  costs  for  the  smallest  number  of  shares  or  ^**"*'- 
fraction  of  a  share,  is  the  highest  bidder,  and  the  stock 
purchased  must  be  transferred  to  him  on  the  stock  books  of 
the  corporation,  on  payment  of  the  assessment  and  costs. 

Sec.  14.     If  at  the  sale  of  stock  no  bidder  offers  the  Corporation  may 
amount  of  the  assessments  and  costs  and  charges  due,  the  same  ^'^ '"  '***  ***^^ ' 
may  be  bid  in  and  purchased  by  the  corporation  through  the 
secretary,  president,  or  any  director  thereof,  at  the  amount  of 
the  assessment,  costs  and  charges  due;  and  the  amount  of 
the  assessments,  costs  and  charges  shall  be  credited  as  paid 
in  full  on  the  books  of  the  corporation,  and  the  entry  of 
the  transfer  of  the  stock  to  the  corporation  shall  be  made 
on  the  books  thereof.     While  the  stock  remains  the  prop- 
erty  of  the  corporation,  it  is  not  assessable,  nor  shall  any  ail^^we,  «c. 
dividends  be  declared  thereon,  but  all  assessments  and  divi- 
dends shall  be  apportioned  upon  the  stock  held  by  the 
stockholders  of  the  corporation. 

Sec.  15.     All  purchasers  of  its  own  stock  vest  the 
l^al  title  to  the  same  in  the  corporation,  and  the  stock  so 
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Curchased  is  held  subject  to  the  control  of  the  stock- 
olders,  who  may  make  such  disposition  of  the  same  ai» 
they  deem  fit  in  accordance  with  the  by-laws  of  the  cor- 
poration, or  vote  of  a  majority  of  all  the  remaining  share:*. 
Whenever  any  portion  of  the  aipital  stock  of  a  corporation  is 
held  by  the  corporation,  a  majority  of  the  remaining  shai^ 
is  a  majority  of  the  stock  for  all  purposes  of  election  or 
voting  on  any  question  at  a  stockholders'  meeting. 

Sec.  16.  The  dates  fixed  in  any  notice  of  assessment 
or  notice  of  delinquent  sale,  published  according  to  the 
provisions  hereof,  may  be  extended  from  time  to  time,  for 
not  more  than  thirty  days,  by  order  of  the  directors  en- 
tered on  the  reconls  of  the  corporation ;  but  no  order  ex- 
tending the  time  for  the  performance  of  any  act  specified 
in  any  notice  shall  be  effectual,  unless  notice  of  such  ex- 
tension or  postponement  is  appended  to  and  published  with 
the  noti(«  to  which  the  order  relates. 

Sec.  17.  No  assessment  is  invalidated  by  a  failure 
to  make  publication  of  the  notices  herein  provided  for,  nor 
by  the  non-performance  of  any  act  recjuirod  in  order  to 
enforce  payment  of  the  same ;  but  in  case  of  any  substan- 
tial error  or  omission  in  the  course  of  proceedings  for  col- 
lection, all  previous  proceedings,  except  the  levying 
assessment,  are  void,  and  publication  must>  be  begun  anew. 

Sec.  18.  No  action  shall  be  sustained  to  recover 
stock  sold  for  delinquent  assessments  upon  the  ground  of 
irr^ularity  or  defect  of  the  notice  of  the  sale,  or  defect  or 
irregularity  in  the  sale,  unless  the  party  seeking  to  main- 
tain such  action  first  pays  or  tender,  to  the  corporation,  or 
the  party  holding  the  stock  sold,  the  sum  for  which  the 
same  was  sold,  together  with  all  the  subsequent  assessments: 
which  may  have  been  paid  thereon,  and  interest  on  such 
sums,  from  the  time  they  were  paid,  and  no  such  action 
shall  be  sustained,  unless  the  same  is  commenced  by  the 
filing  of  a  cx)mplaint,  and  the  issuing  of  a  summons 
thereon,  within  six  months  after  such  sale  was  made. 

Sec.  19.  The  publication  of  notice  required  by  thk 
Chapter,  may  be  proved  by  the  affidavit  of  the  printer, 
foreman,  or  principal  clerk  of  the  newspaper  in  which  the 
same  was  published,  and  the  affidavit  of  the  secretar}'  or 
auctioneer  shall  be  privia  feme  evidence  of  the  time  and 
place  of  sale,  of  the  quantity  and  particular  description  of 
the  stock  sold,  and  to  whom  and  for  what  price,  and  of  tlie 
fact  of  the  purchase  money  being  paid.  The  affidavit  shall  be 
filed  in  the  office  of  the  corj)oration,  and  copies  of  the  same, 
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certified  by  the  secretary  thereof,  shall  be  prima  facie  evi- 
dence of  the  fact  therein  stated.  Certificates  signed  by  the 
secretary  and  under  the  seal  of  the  corporation  shall  be 
prima  facie  evidence  of  the  contents  thereof. 

Sec.  20.     Any  person  who  is  the  holder  of  foil  paid  ^^^  ^^^  ,.j^j,,^ 
up  capital  stock,  shall  not  be  liable  for  anv  assessments  or  *o«-  assewment, 

•  ctc«    unless  Dv 

for  any  indebtedness  of  the  corporation  otherwise  than  by  sai«  of  stock, 
sale  of  his  or  her  stock,  as  herein  provided,  unless  dis- 
tinctly provided  for  in  the  articles  of  incorporation,  which 
articles,  or  incorporation,  shall  not  be  changed  in  this  re- 
spect without  the  consent  of  all  the  stockholders  in 
writing. 

Sec.  21.     The  following  acts  of  the  Governor  and  Repealing 
liCgLslative  Ajssembly  of  the  Territory  of  Utah  are  hereby  *^^*"'*'- 
repealed: 

An  act  entitled  "An  Act  to  Provide  for  the  Organi- 
zation of  Telegraph  Companies,"  approved  January  14, 
1864.  An  act  entitled  "An  Act  for  the  Regulation  of  the 
Telegraph,  and  to  seaire  seciresy  and  fidelity  in  the  trans- 
mission of  Tel^raphic  Messages,"  approved  January  16, 
1863.  An  act  entitled  "An  Act  providing  for  the  Incor- 
poration of  Bailroad  Companies  and  the  management  of 
the  affiiirs  thereof,"  approved  February  12,  1869.  An  act 
entitled  "An  Act  to  amend  'An  Act  providing  for  the  In- 
corporation of  Railroad  Companies  and  the  management 
of  the  afiairs  thereof,'  approved  February  12,  1869,' "  ap- 
proved February  16,  1876.  An  act  entitled  "An  Act  pro- 
viding for  Incorporating  Associations  for  Mining,  Manu- 
facturingy  Commercial,  and  other  Industrial  Pursuits," 
approved  February  18,  1870.  An  act  entitled  "An  Act 
supplemental  to  "An  Act  providing  for  Incorporating 
Associations  for  Mining,  Manufacturing,  Commercial,  and 
other  Industrial  Pursuits,'  approved  February  18,  1870,'" 
approved  February  22,  1878.  An  act  entitled  "An  Act 
empowering  Railroad  Corporations  to  Deed  and  Mortgage 
their  Franchises  and  property,  and  Confirming  such 
Conveyances  heretofore  made,  and  for  othei*-  purposes," 
approved  February  6,  1880.  An  act  entitled  "An  Act 
amendatory  of  and  supplemental  to  Chapter  IV.,  Title 
11.,  Compiled  Laws  of  Utah,"  approved  February  19, 
1880.  An  act  entitled  "An  Act  authorizing  the  Consoli- 
dation of  Railroad  Companies,  and  the  L^ing  of  Rail- 
roads," approved  March  4,  1882.  An  act  entitled  "An 
A(t  amending  Section  534  of  the  Compiled  Laws  of 
Ttah,"  approved  March  9,  1882.      Saving  and  excepting 
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all  rights,  actions,  and  rights  of  action  which  shall  have 
accru^  or  may  accrue  under  or  by  virtue  of  any  of  the 
provisions  of  the  acts  hereby  repealed. 
Approved  March  13,  1884. 


CHAPTER  XLVI. 


OF   INSURANCE  COMPANIES. 


AN  ACT  relating  to  Fire  Insurance  Companies. 

Section  1.     Be  it  enacted  by  the  Oovemor  and  Leais- 
Uiiive  Assembly  of  the  Territory  of  Utah:  That  it  shall  be 

Unlawful  to  do  i/»i/»/»»  •/•'  , 

business  without  unlawful  for  any  nre  insurance  company,  association,  oor- 
Sf  |iS?.«S?''**  poration  or  partnership  incorporated  by  or  under  or  organ- 
ized pursuant  to  the  laws  of  any  foreign  government,  any 
State  or  Territory  of  the  United  States,  or  any  person  or 
persons,  directly  or  indirectly  to  take  any  risks  or  transact 
any  business  of  fire  insurance  in  this  Territory,  unless  pos- 
sessed of  an  actual  paid  up  capital  of  not  less  than  one 
hundred  thousand  dollars. 
Unlawful  for  ^^C-  2.     It  shall  bc  unlawful  for  any  agent  of  any 

agent  of  any       fipe  iusuraucc  compauy  to  transact  the  business  of  fire  in- 
transact  business  suraucc  withiu  this  TcrHtory,  uulcss  the  insurance  company 
cati*of  authwuy.  shall  havc  first  obtained  a  certificate  of  an  authority  from 
iT^wlZ  si^c-  the  Secretary  of  the  Territory,  which  certificate  shall  be 
tary's  office.       issucd  to  said  agcut  upon  his  filing  ^vith  *said  secretary, 
a  statement,  sworn  to  by  an  officer  or  manager  of  said 
company,  showing:     First — ^The  name  and  locality  of  the 
company;     Second — The  amount  of  capital  stock;     Third 
— The  capital  paid  up;     Fourth — The  amount  of  its  assets 
and  liabilities;     Fifth — Net  siirplus  over  all  liabilities; 
Sixth — The  name  of   its  attorney  or  agent  for  the  Terri- 
tory, upon  whom  service  or  process  in  any  civil  action^ 
against  said  company,  may  be  made;     Seventh — Receipts 
and  expenditures  during  the  year. 
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Sfic.  3.     The  statement  referred  to  in  Section  2  shall  b^r^/w^^M" 
be  renewed  annually^  in  the  month  of  April  of  each  year,  nuanvandpub- 
and  shall  be  published  by  each  company,  on  or  before  the  nJwspiSe?."* 
30th  day  of  April  of  eacn  year,  at  least  four  times  in  some 
newspaper  published  in  this  Territory  and  having  general 
circnilation  therein.     The  first  stateilient  may  be  made  at 
any  time. 

Sec.  4.    Jt  shall  be  lawful  for  the  agent  of  a  com-  ^  ^^^  ^^ 
pany  or  companies  wliich  have  complied  with  the  provisions  »oiicit  insunaoe 

«»/i_*.Lx  •  A.  i_  "L  .in  other  com- 

of  this  act,  to  procure  insurance  through  such  companies,  panics,  when, 
their  ofiicers  or  agents,  from  other  insurance  companies 
having  a  paid  up  capital  of  not  less  than  one  hundred 
thousand  dollars. 

Sec.  5.     The  Secretary  of  the  Territory  shall  be  en-  Fees  of  secre- 
titled  to  the  following  fees  herein :     For  filing  statements  '"^' 
mentioned  in  Section  2,  three  dollars;  for  issuing  certifi- 
cate of  authority,  two  dollars;  for  issuing  each  subsequent 
certificate  of  authority  to  other  agents  of  the  same  com- 
pany, one  dollar. 

Sec.  6.     It  shall  be  lawful  for  any  number  of  per-  ^.^^  ^^ 

sons  to  associate  themsel\fes  together  for  the  establishment  be  formed  unde* 
of  a  fire  insurance  company  in  this  Territory,  and  they  ^7.  ***  ^*'" 
shall  be  deemed  a  body  corporate  authorized  under  the 
laws  of  the  Territory  to  transact  fire  insurance  business, 
on  complying  with  the  provisions  of  Chapter  IV.,  Title 
XL,  of  the  Compiled  Laws  of  tliis  Territory,  relating  to 
corporations  for  general  purposes;  and  all  acts  amendatoir 
thereof  or  supplementary  thereto;  Promded,  That  it  shall        . 
not  be  lawful  for  any  such  company  to  transact  a  fire  in- 
surance business  in  this  Tereitory  unless  it  shall  have  a  paid 
ap  capital  of  not  less  than  one  hundred  thousand  dollars, 
and  shall  have  complied  with  the  provisions  of  this  act. 

Sec.  7.     It  shall  be  lawful  for  any  fire  insurance 
company  incorporated  under  the  laws  of  this  Territory  to  Sa7«nvSSM!^- 
invest  its  capital  and  funds  accumulated  in  the  course  of  its  ^  "**  *""**•• 
business,  or  any   part  thereof,  in  bonds  of  the  United 
States;  in  real  estate  within  the  Territory;  in  mortgages   . 
op  real   estate  within  the  Territory;    in   bonds  of  any 
school  district  or  incorporated    city    of   the    Territory, 
authorized  by  the  L^islature  to  be  issued;    in  stocks  or 
bonds  of  any  solvent  dividend-paying  institutions  other 
than  mining  corporations,  incorporated  under  the  laws  of 
the  Territory ;  to  change  and  re-invest  the  same  as  occasion 
may  from  time  to  time  require;   and  to  lend  the  same,  or 
any  part  thereof,  on  the  security  of  such  above  named 
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Proviso,  property ;  Provided,  cUwaya,  That  the  current  market  value 

of  such  property  shall  be  at  the  time  of  investment  at  least 
fifty  per  cent,  more  than  the  sum  loaned  thereon. 
Auditor  of  pub-  oEC.  8.     It  shall  bc  the  duty  of  the  auditor  of  public 

mu«^MSSine  aooounts  to  cxamiuc  the  securities  and  investments  of  ever>' 
securitiw  and  fire  insurauce  company  onzanized  under  the  laws  of  this 
Certificate  to  be    Icmtory,  and  to  approve  the  same,  and  to  issue  to  each 

filed  in  secre-  •  ,•  j«/»      .  •         "x 

tary's  office.  com j)any,  so  incorporating,  a  certificate  approving  its  secu- 
rities, which  certificate  shall  be  filed  with  the  Secretary  of 
the  Territory.  No  fire  insurance  company  slujl  have 
authority  to  commence  business  until  its  securities  shall 
have  been  approved  by  the  auditor  and  the  certificate  of 
approval  is  filed  in  tne  Secretaiy's  office.  The  auditor 
shall  be  entitled  to  receive  and  collect  from  each  company 
for  each  day  or  fraction  thereof  occupied  in  examining  said 
securities,  the  sum  of  ten  dollars. 

Penalty  Sec.  9.     Any  person  violating  any  of  the  provisions 

of  this  act  shall  be  guilty  of  a  misdemeanor. 
Approved  March  13,  1884. 


CHAPTER  XLVII. 


OP   PAYSON  CITY. 


AN  ACT  amending  **  An  Act  to  Incorporate  the  City  of 
Payson/'  approved  January  20,  1865. 

Section  1.  Be  it  enacted  by  the  Governor  and  Legis- 
lative Assembly  of  the  Territory  of  Utah:  That  the  city 
council  of  Payson  City  shall  have  power  and  is  hereby  au- 
thorized by  ordinance  and  enforcement  thereof  within  their 
prescribed  boundaries  to  r^ulate,  restrain  or  prohibit  the 
running  at  large  of  cattle,  horses,  mules,  sheep,  swine, 
goats,  and  all  kinds  of  poidtry;  and  when  so  running  at 
uirge  to  distrain,  impound  and  sell  the  same  for  the  penalty 
and  costs  incurred  therein,  and  impose  penalties  by  fine 
upon  the  owners  of  the  same  for  violation  of  such  ordi- 
nance; Provided,  That  the  proceeds  of  such  sales  shall  be 
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paid  into  the  treasury  of  Utah  County,  less  the  amount  of 
ousts  and  expenses  incurred  in  distraining,  impounding  and 
aielling  tlie  same,  to  be  used  as  provided  for  in  Section  408 
of  the  Compiled  Ijaws  of  Utah ;  Provided  further ,  That 
such  cost  and  expenses  shall  not  exceed  those  provided  for 
in  Section  413  of  the  Compiled  Laws  of  Utah  for  similar 
services. 

Sec.  2.  To  direct  and  control  the  location  of  rail- 
road tracks  within  the  city,  and  to  r^ulate  the  rate  of 
>peed  at  which  the  engines  and  trains  may  run  within  the 
inhabited  portions  of  said  city. 

Sec.  3.  To  r^ulate  and  control  the  locations  of  gas 
works,  electric  lights,  telegraph  and  telephone  lines,  canals 
or  water  courses  and  all  improvements  of  a  similar  nature. 

Sec.  4.  To  erect  a  jail  or  other  buildings  for  the  safe 
keeping  of  prisoners,  and  adopt  rules  and  regulations  for 
the  management  of  the  same. 

Approved  March  13,  1884. 


CHAPTER  XLVIII. 


OF  CRIMINAL  GASBB. 


AN  ACT  amending  an  Act  regulating  the  Mode  of  Procedure 
in  Criminal  Cases,  approved  February  22,  1878. 

Section  1.  Be  U  enacted  by  the  Grovemor  and  Legia^ 
lative  Assembly  of  the  Territory  of  Utah:  That  Section  10 
of  "An  Act  r^ulating  the  mode  of  procedure  in  criminal 
cases,  approved  February  22,  1 878,"  be  amended  so  as  to  _  ^^^  ^^ 
read  as  follows:  Sec.  10.  No  person  can  be  convicted  conlTciedbL]! 
of  a  public  offense  unless  by  the  verdict  of  a  jury,  accepted  S?  jSdgmJS.^' 
and  recorded  by  the  court,  or  upon  a  plea  of  guilty,  or 
upon  jud^ent  against  him  upon  a  demurrer  in  the  case 
mentioned  in  Section  199,  or  upon  a  judgment  of  a  court, 
a  jury  having  been  waived  in  a  criminal  action  not  amount- 
ing to  felony. 

Sec.  2.     That  Section  71  of  said  act  be  amended  so 


No  person  to  he 
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Admitsion  to 
ImU. 


Conductor  or 
other  person  in 
charge  of  rail- 
road trains  may 
make  arrest 
without  warrant. 


Doors  and  win- 
dows may  be, 
brolcen,  when. 


Person  arrested 
without  a  war- 
rant to  bo  taken 
before  a  niagis- 
trat<s.    Informa- 
tion to  be  filed. 


Testimonr,  how 
taken  and  au- 
thenticated . 


as  to  read  as  follows:  Sec.  71.  If  the  offense  charged 
in  the  warrant  issued  pursuant  to  Section  69  is  a  misde- 
meanor, the  officer  must,  upon  being  required  by  the  de- 
fendant, take  him  before  a  magistrate  of  the  county  in 
which  the  warrant  was  issued  who,  unless  he  have  jurisdic- 
tion to  try  the  defendant,  must  proceed  as  provided  in 
Chapter  VII.  of  this  Title. 

Sec.  3.  That  Section  75  of  said  act  be  amended  by 
adding  the  following  subdivision  to  stand  as  Subdivision 
4 :  4.  A  conductor  or  other  person  having  charge  of  any 
railway  train  in  this  Territory,  shall  have  power  to  arrest 
without  a  warrant  any  person  disturbing  the  peace  of  a 
traveler  or  committing  any  offense  against  the  laws  of  the 
Territory  while  traveling  with  or  upon  the  train  of  which 
he  is  in  charge. 

Sec.  4.  That  Section  82  of  said  act  be  amended  so 
as  to  read  as  follows:  Sec.  82.  To  make  an  arrest,  a 
private  person,  if  the  offense  is  a  felony,  and  in  all  cases, 
a  peace  officer,  may  break  open  the  door  or  window  of  the 
building  in  which  the  person  to Jbe  arrested  is,  or  in  which 
they  have  reasonable  grounds  for  believing  him  to  be,  after 
having  demanded  admittance  and  explained  the  purpose 
for  which  admittance  is  desired. 

Sec.  5.  That  Section  87  of  said  act  be  amended  so 
as  to  read  as  follows:  Sec.  87.  When  an  arrest  is  made 
without  a  warrant  by  a  peace  officer  or  private  person,  the 
person  arrested  must,  without  unnecessary  delay,  be  taken 
to  the  nearest  or  most  accessible  magistrate  in  the  county 
in  which  the  arrest  is  made,  and  an  information,  stating  the 
charge  against  the  person,  must  be  laid  before  such  magis- 
trate. A  conductor  or  other  person  who  has  made  an 
arrest  as  provided  in  Subdivision  4  of  Section  75  of  this 
act,  shall  without  unnecessary  delay,  take  the  person  so 
arrested  before  any  accessible  magistrate,  and  an  informa- 
tion, stating  the  charge  against  the  person,  must  be  laid  be- 
fore such  magistrate,  and  the  magistrate  before  whom  such 
charge  is  made,  if  the  offense  is  triable  by  him,  shall  have 
full  jurisdiction  over  said  offense  and  the  defendant,  to  try 
and  determine  said  offense.  If  he  have  not  jurisdiction  to 
try  the  defendant  for  the  offense  charged  he  must  proceed 
as  provided  in  Chapter  VII.  of  this  Title. 

Sec.  6.  That  Section  103  of  said  act  be  amended  so 
as  to  read  as  follows:  Sec.  103.  The  testimony  of  each 
witness  in  cases  of  homicide  must  be  reduced  to  writing,  as 
a  deposition,  by  the  magistrate,  or  under  his  direction; 
and  in  other  cases  upon  the  demand  of  the  prosecuting 
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officer.  The  magistrate  before  whom  the  examination  is 
had,  may,  in  his  discretion,  order  the  testimony  and  pro- 
ceeding to  be  taken  down  in  short  hand,  in  all  examina- 
tions herein  mentioned,  and  for  that  purpose  he  may 
appoint  a  short  hand  reporter.  The  deposition  or  testi- 
mony of  the  witness  must  be  authenticated  in  the  following 
form : 

1.  It  must  state  the  name  of  the  witness,  his  place  of 
residence,  and  his  business  or  profession. 

2.  It  must  contain  the  questions  put  to  the  witness, 
and  his  answers  thereto,  each  answer  being  distinctly  read 
to  him  as  it  is  taken  down,  and  being  corrected  or  added 
to  until  it  conforms  to  what  he  declares  is  the  truth;  ex- 
cept in  cases  where  the  testimony  is  taken  down  in  short 
hand,  the  answer  or  answers  of  the  witness  need  not  be 
read  to  him. 

3.  If  a  question  put  be  objected  to  on  either  side  and 
overruled,  or  the  witness  declines  answering  it,  that  fact, 
with  the  ground  on  which  the  question  was  oyerruled  or 
the  answer  declined,  must  be  stated. 

4.  The  deposition  must  be  signed  by  the  witness,  or 
if  he  refuse  to  sign  it,  his  reason  for  refusing  must  be 
stated  in  writing  as  he  gives  it,  except  in  cases  where  the 
deposition  is  taken  down  in  short  hand,  it  need  not  be 
signed  by  the  witness. 

5.  It  must  be  signed  and  certified  by  the  magis- 
trate when  reduced  t^  writing  by  him,  or  under  his  direc- 
tion, and  when  taken  down  in  short  hand,  the  transcript  of 
the  re(K)rter  appointed  as  aforesaid,  when  written  out  in 
long  hand  writing,  and  certified  as  being  a  correct  state- 
ment of  such  testimony  and  proceedings  in  the  case  shall 
be  prima  facie  a  correct  statement  of  such  testimony  and 
proceedings.  The  reporter  shall,  within  ten  days  afler  the 
close  of  such  examination,  (if  the  defendant  be  held  to 
aaswer  the  charge),  transcribe  into  long  hand  writing  his 
said  short  hand  notes,  and  certify  and  file  the  same  with 
the  derk  of  the  district  court  of  the  district  embracing  the 
county  in  which  the  defendant  was  examined,  and  shsul  in 
all  cases  file  his  original  notes  with  said  clerk.  The  re- 
porter's fees  shall  be  paid  out  of  the  treasury  of  the 
county. 

oEc.  7.     That  the  first  clause  of  Section  117  of  said  pubHcoffemes 
act  be  amended  so  as  to  read  as  follows:     Sec.  117.     All  toST'pw^iS 
public  offenses  triable  in  the  district  courts,  except  cases  ^y  incfictment, 
appealed  from  justices'  courts,  must  be  prosecuted  by  in-  "*^*'^'^  *"' 
dictment. 

16 
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Sec.  8.     That  Section  120  of  said  act  be  amended  by 
striking  out  Subdivision  5. 
Manner  of  Sec.  9.     That  Sectiou  121  of  said  act  be  amended  so 

inichaikngS    ^^  ^"^^  ^  foliows  I      Sec.  121.     The  challcnges  men- 
tioned in  the  last  three  sections  may  be  oral  or  in  writing, 
and  must  be  tried  bv  the  court. 
indicunent  must  iSEC.  10.     That  Scctiou  153  of  said  act  be  amended 

offeMc *b*ut°"*    so  as  to  read  as  follows:     Sec.  153.   The  indictment  must 
offensei  may  be   chaTgc  but  ouc  offcnsc,  but  thc  samc  offeusc  may  be  set 
i^rent^forms.itc.  forth  iu  diifcreut  forms  under  different  counts,  and,  when 
the  offense  may  be  committed  by  the  use  of  different  means, 
the  means  may  be  allied  in  the  alternative  of  the  same 
count. 
picadinjf  In  an  ^Ec.  11.     That  Scctiou  165  of  Said  act  be  amended 

farcen^^^embJx-  ^  ^s  to  Tcad  as  follows!  Sec.  165.  lu  au  indictment  for 
zieineni,  cic.  thc  lapoeuy  or  embezzlement  of  money,  bank  notes,  certifi- 
cates of  stock,  or  valuable  securities,  or  for  a  conspiracy  to 
cheat  or  defraud  a  person  of  any  such  property,  it  is  suffi- 
cient to  allege  the  larceny  or  embezzlement,  or  the  con- 
spiracy to  cheat  and  defraud,  to  be  of  money,  bank  notes, 
certificates  of  stock,  or  valuable  securities,  without  specify- 
ing the  coin,  number,  denomination  or  kind  thereof. 

Distinction  be-  ^^^'  ^^'     ^^^^  Scctiou  168  of  Said  act  be  amended  so 

twccn  accessory  as  to  read  as  follows:  Sec.  168.     The  distinction  between 

before  thc  fact        _  i     /»  j.i         /»i  j  ••!  Ji «. 

and  principal  au  accessory  beiore  the  fact  and  pnncipal,  and  between 
abrogated.  priuclpals  lu  thc  first  and  second  degree,  in  cases  of  felony, 
is  abrogated ;  and  all  persons  concerned  in  the  oomnussion 
of  a  felony,  whether  they  directly  commit  the  act  consti- 
tuting the  offense,  or  aid  and  abet  in  its  commission,  though 
not  present,  shall  hereafter  be  prosecuted,  tried  and  pun- 
ished as  principals,  and  no  other  facts  need  be  allied  in 
any  indictment  against  such  an  accessory  than  are  required 
in  an  indictment  against  his  principal. 
Grounds  of  ^EC.  13.     That  Subdivisiou  2  of  Section  192  of  said 

demurrer.  ^c^  \yQ  amcudcd  SO  as  to  read  as  follows:     2.  That  it  does 

not  substantially  conform  to  the  requirements  of  Sections 
150  and  151. 
Demurrer  if  ^^^'  ^^'     That  Scctiou  196  of  Said  act  be  amended  so 

a  lowed,  bar  to  as  to  read  as  follows:  Sec.  196.  If  the  demurrer  is 
?Sn.  u^iSm.***^"'  allowed,  the  judgment  is  final,  upon  the  indictment  de- 
murred to,  and  is  a  bar  to  another  prosecution  for  the  same 
offense,  unless  the  court,  being  of  the  opinion  that  the  ob- 
jection on  which  the  demurrer  is  allowed  may  be  avoided 
in  a  new  indictment,  directs  the  case  to  be  resubmitted  to 
the  same  or  to  another  grand  jury. 
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Sec.  15.     That  Section  201  of  said  act  be  amended  by  ^^  ^^^^  .^ 
adding  the  following  subdivision  to  stand  as  Subdivision  4 :  dictment. 
4.  Once  in  jeopardy. 

Sec.  16.     That  Section  202  of  said  act  be  amended  by  Foim  of  pica. 
adding  the  following  subdivision  to  stand  as  Subdivision  4 : 
4.  If  he  plead  once  in  jeopardy.     "The  defendant  pleads 
that  he  has  been  once  in  jeopardy  for  the  offense  charged 
(specifying  the  time,  place  and  court)." 

Sec.  17.     That  Section  205  of  said  act  be  amended  so  what  may  be 
as  to  read  as  follows:  Sec.  205.    All  matters  of  fact  tend-  Sj^r  m^o"''' 
ing  to  establish  a  defense  other  than  that  specified  in  the  °ot  su^ity. 
third  and  fourth  subdivisions  of  Section  201  may  be  given 
in  evidence  under  the  plea  of  not  guilty. 

Sec.  18.    That  Section  208  of  said  act  be  amended  so  Conviction  or 
as  to  read  as  follows:   Sec.  208.     When  the  defendant  is  r^£tmen?for"a 
convicted  or  acquitted,  or  has  been  once  placed  in  jeopardy  eflicct  or^*"**" 
upon  an  indictment,  the  conviction,  acquittal  or  jeopardy  i8 
a  bar  to  another  indictment  for  the  oftense  charged  in  the 
former,  or  for  an  attempt  to  commit  the  same,  or  for  an 
offense  necessarily  included  therein,  of  which  he  might 
have  been  convicted  under  that  indictment. 

Sec.  19.     That  Section  216  of  said  act  be  amended  by 
adding  the  following  subdivision  to  stand  as  Subdivision  3 :   ""* 
3.  Upon  a  plea  of  once  in  jeopardy. 

Sec.  20.     That  Section  217  of  said  act  be  amended  so  How  tried, 
as  to  read  as  follows:  Sec.  217.     Issues  of  fact  must  be 
tried  by  jury,  unless  a  trial  by  jury  be  waived  in  criminal 
(ases  not  amounting  to  felony  by  the  consent  of  both  parties 
expressed  in  open  court  and  entered  in  its  minutes. 

Sec.  21.     That  Section  221  of  said  act  be  amended  so  Ofder  of  dispos- 
as  to  read  as  follows :  Sec.  221 .    The  issues  on  the  calendar  jjf^jf^"  °"  '*** 
must  be  disposed  of  in  the  following  order,  unless  for  good 
cause  the  court  shall  direct  an  action  to  be  tried  out  of  its 
order: 

1.  Indictments  for  felony,  when  the  defendant  is  in 
custody. 

2.  Actions  for  misdemeanor,  when  the  defendant  is 
in  cnistody. 

3.  Indictments  for  felony,  when  the  defendant  is  on 
Uil. 

4.  A(^ions  for  misdemeanor,  when  the  defendant  is 
on  bail. 

Sec.  22.     That  Section  223  of  said  act  l>e  amended  so  p^^ 
as  to  read  as  follows:  Sec.  223.     When  an  action  is  called  «hcn  and  how 
fi>r  trial,  or  at  any  time  previous  thereto,  the  court  may,  **  *"" 
ni)on  sufficient  cause  shown  by  affidavit,  direct  the  trial  to 
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be  postponed  to  another  day  of  the  same  or  of  the  next 
term. 

Sec.  23.  That  Section  233  of  said  act  be  amended  so 
as  to  read  as  follows:  Sec.  233.  If,  either  upon  exception 
to  the  challenge  or  a  denial  of  the  facts,  the  challenge  is 
allowed,  the  court  must  discharge  the  jury,  so  far  as  the 
trial  in  question  is  concerned.  If  it  is  disallowed,  the 
court  must  direct  the  jury  to  be  impaneled. 

Sec.  24.  That  Section  238  of  said  act  be  amended  so 
as  to  read  as  follows:  Sec.  238.  If  the  offense  charged  is 
punishable  with  death,  the  prosecution  and  the  defense 
shall  each  be  allowed  fifteen  peremptory  challen^.  On  a 
trial  for  any  other  offense,  the  prosecution  and  the  defense 
shall  each  be  allowed  three  peremptory  challenges. 

Sec.  25.  That  Subdivisions  5  and  6  of  Section  242 
of  said  act  be  amended  so  as  to  read  as  follows:  5.  Having 
served  on  a  trial  jury  which  has  tried  another  person  for 
the  offense  charged.  6.  Having  been  one  of  a  jury  for- 
merly sworn  to  try  the  same  chai^,  and  whose  verdict  was 
set  aside,  or  which  was  dischargea  without  a  verdict,  after 
the  case  was  submitted  to  it. 

Sec.  26.  That  Section  244  of  said  act  be  amended 
so  as  to  read  as  follows:  Sec.  244.  In  a  challenge  for 
implied  bias,  one  or  more  of  the  causes  stated  in  Section 
242  must  be  alleged.  In  a  challenge  for  actual  bias,  the 
cause  stated  in  the  second  subdivision  of  Section  241  must 
be  allied;  but  no  person  shall  be  disqualified  as  a  juror 
by  reason  of  having  formed  or  expressed  an  opinion  upon 
the  matter  or  cause  to  be  submitted  to  such  jury,  founded 
upon  public  rumor,  statements  in  public  journals,  or  com- 
mon notoriety;  Provided,  It  appear  to  the  court,  upon  his 
declaration,  under  oath  or  otherwise,  that  he  can  and  will, 
notwithstanding  such  an  opinion,  act  im^mrtially  and  fidrly 
upon  the  matters  submitted  to  him.  The  challenge  may 
be  oral,  but  must  be  entered  in  the  minutes  of  the  court  or 
of  the  phonographic  reporter. 

Sec.  27.  That  Section  246  of  said  act  be  amended 
so  as  to  read  as  follows:  Sec.  246.  If  the  facts  are  de- 
nied the  challenge  must  be  tried  by  the  court. 

Sec.  28.  That  Sections  247,  248,  252  and  263  of 
said  act  be,  and  the  same  are  hereby  repealed. 

Sec.  29.  That  Section  251  of  said  act  be  amended 
so  as  to  read  as  follows:  Sec  251.  The  court  must 
allow  or  disallow  the  challenge,  and  its  decision  must  be 
entered  in  the  minutes  of  the  court. 
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Sec.  30.     That  Subdivision  6  of  Section  257  of  said  ^^  ^^  ^^^^  \ 

act  is  hereby  repealed ;  and  that  Subdivision  7  of  said  sec- 
tion be  amended  so  as  to  read  as  follows:  6.  The  judge 
may  then  charge  the  Jury^  and  must  do  so  on  any  points  i 

pertinent  to  the  issue  if  reauested  by  either  party;  and  he 
may  state  the  testimony  and  declare  the  law;  and  in  each 
case  he  shall  inform  the  jury  that  they  are  the  sole  judges 
of  the  credibility  of  the  witnesses,  of  the  weight  of  the  evi- 
dence, and  "of  the  facts.  If  the  charge  be  not  given  in 
writing,  it  must  be  taken  down  by  the  phonographic  re- 
porter. 

Sec.  31.  That  Section  283  of  said  act  be  amended  S.«cS!lj5 'to 
8oas  to  read  as  follows:  Sec.  283.  On  a  trial  for  any  J^i^^/»""^«~ 
other  offense  than  libel,  questions  of  law  are  to  be  decided 
by  the  court,  questions  of  fact  by  the  jury ;  and,  although 
the  jury  have  the  power  to  find  a  general  verdict,  which 
includes  questions  of  law  as  well  as  of  &ct,  they  are  bound, 
nevertheless,  to  receive  as  law  what  is  laid  down  as  such 
by  the  court 

Sec.  32.     That  Subdivision  2  of  Section  309  of  said  ^.^^^ 
act  be  amended  so  as  to  read  as  follows:     2.    In  admitting  <«  wiwt  eue 
or  rejecting  testimony  on  the  trial  of  a  challenge  to  a  juror  "**^ 
for  actual  bias.  ' 

Sec.  33.     That  Section  310  of  said  act  be  amended  Exceptiona, 
so  as  to  read  as  follows:     Sec.  310.     When  the  party  when  to  ^s^- 
desires  to  have  the  exceptions,  taken  at  the  trial  settled  in  filed.***" 
a  bill  of  exceptions,  the  draft  of  the  bill  must  be  prepared 
by  him  and  presented,  upon  notice  of  at  least  ten  days  to 
the  prosecuting  attorney,  to  the  judge  for  settlement,  within 
fifteen  days  after  judgment  has  been  rendered  against  him^ 
unless  further  time  is  granted  by  the  judge,  or  by  a  justice 
of  the  supreme  court,  or  within  that  period  the  draft  must 
be  delivered  to  the  clerk  of  the  court  for  the  judge.    When 
received  by  the  clerk  he  must  deliver  it  to  the  judge,  or 
transmit  it  to  him  at  the  earliest  period  practicable,    nlien 
settled,  the  bill  must  be  signed  by  the  judge,  and  filed  witk 
the  clerk  of  the  court. 

Sec.  34.     That  Section  314  of  said  act  be  amended  j,,!,^^^^ 
so  as  to  read  as  follows:  Sec.  314.     A  bill  of  exceptions  uons  must  con- 
must  contain  so  much  of  the  evidence  only  as  is  necessary  **"'    *^ 
to  present  the  questions  of  law  upon  which  the  exceptions 
were  taken;  and  the  judge  must  upon  the  settlement  of  the 
bill,  whether  agreed  to  by  the  parties  or  not,  strike  out  all 
other  matters  contained  dierein. 

Sec.  35.     That  Section  317  of  said  act  be  amended  so  Eflkoi  »f  new 
as  to  read  as  follows:    Sec.  317.     The  granting  of  a  new.  ^"^^ 
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trial  places  the  parties  in  the  same  position  as  if  no  trial 
had  been  had.  All  the  testimony  must  be  produced  anew, 
and  the  former  verdict  cannot  be  used  or  referred  to  either 
in  evidence  or  in  argument,  or  be  pleaded  in  the  bar  of 
any  conviction  which  might  have  been  had  under  the  in- 
dictment. 

Sec.  36.  That  Section  372  of  said  act  be  amended 
so  as  to  read  as  follows :  Sec.  372.  All  appeals  in  crim- 
inal cases  must  be  heard  and  determined  at  tne  first  term 
of  the  appellate  court  after  the  record  is  filed,  unless  con- 
tinued on  motion  or  with  the  consent  of  the  defendant. 

Sec.  37.  That  Section  422  of  said  act  be  amended 
so  as  to  read  as  follows:  Sec.  422.  A  defendant  in  a 
criminal  action  or  proceeding  cannot  be  compelled  to  be  a 
witness  against  himself;  but  if  he  offer  himself  as  a  wit- 
ness, he  may  be  cross-examined  by  the  counsel  for  the 
people  the  same  as  any  other  witness.  His  neglect  or  re- 
fusal to  be  a  witness  cannot  in  any  manner  prejudice  him, 
nor  be  used  against  him  on  the  trial  or  proceeding. 

Sec.  38.  That  Section  429  of  said  act  be  amended 
by  striking  out  Subdivisions  1,  2,  3,  and  4. 

Sec.  39.  That  Section  431  of  said  act  be  amended 
so  as  to  read  as  follows:  Sec.  431.  The  application 
must  l)e  made  upon  affidavit,  stating 

1.  The  nature  of  the  offense  charged; 

2.  The  state  of  the  proceedings  in  the  action ; 

3.  The  name  and  residence  of  the  witness,  and  that 
his  testimony  is  material  to  the  defense  of  the  action; 

4.  That  the  witness  Ls  about  to  leave  the  Territory, 
or  is  so  sick  or  infirm  as  to  afford  reasonable  grounds  for 
apprehending  that  he  will  not  be  able  to  attend  the  trial. 

Sec.  40.  That  Section  479  of  said  act  be  amended 
sf>  as  to  read  as  follows:  Sec.  479.  Neither  a  departure 
from  the  form  or  mode  prescribed  by  this  act  in  respect  to 
any  pleading  or  pr(K!eeding,  nor  an  error  or  mistake  therein, 
renders  it  invalid,  unless  it  has  actually  prejudiced  the  de- 
fendant, or  tpndt'd  to  his  prejudice,  in  respect  to  a  substan- 
tial right. 

Api  roved  March  13, 1884. 
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CHAPTER  XLIX. 


OF   IRRIGATION   COMPANIES. 


AN  ACT  Compiling  the  Laws  relating  to  the  Incorporation 

of  Irrigation  Companies. 

Section  1,  Be  it  enacted  by  the  Governor  and  Legi»- 
latite  Assembly  of  the  Territory  of  Utah:  That  upon  the 
majority  of  the  citizens  of  any  county  or  part  thereof,  rep-  ?J!^jru^i^*°"  **^ 
resenting  to  the  county  court  that  more  water  is  necessary,  <J»«"*^»** 
and  that  there  are  streams  or  parts  of  streams  unclaimed  or 
unused,  which,  if  brought  out  of  their  natural  channels 
and  thrown  upon  tracts  of  land  under  cultivation,  or  to  be 
put  under  cultivation,  can  be  of  value  to  the  interests  of 
agriculture,  the  county  court  having  jurisdiction  may  pro- 
ceed to  organize  the  county,  or  part  tliereof,  into  an  irriga- 
tion district ;  and  thereafter  the  landholders  of  such  dis- 
trict shall  be  equally  entitled  to  the  use  of  the  water  in,  or 
to  be  brought  into  such  district,  according  to  their  ac- 
knowledged rights;  Provided,  Such  landholders  pay  their 
proportion  of  the  expense  incurred  in  the  construction  and 
keeping  in  repair  of  the  necessary  canals,  flumes,  dams  or 
ditdies. 

Sec.  2.     The  citizens  of  an  irrigation  district,  when  citirens  of  as* 
so  organized  for  the  purposes  provided  in  the  precedine:  '"«'  °»ay  *orm 
section,  may,  in  mass  meeting,  proceed  to  the  formation  of  ber  of  trustees; 
a  com|:)any,  by  electing,  viva  voce,  not  less  than  three  nor  \c^^,    "*'  ^'"^ 
more  than  thirteen  trustees,  a  secretarv  and  a  treasurer. 
Notice  of  the  time,  place  and  object  of  said  mass  meeting 
shall  be  given  by  the  clerk  of  the  county  court,  at  least 
ten  days  previous,  by  advertising  three  times  in  some  news- 
paper having  general  circulation  in  the  county,  and  by 
posting  up  notices  in  three  public  places  in  the  district. 

Sec.  3.  It  shall  be  the  duty  of  the  trustees  so 
elected  to  locate  the  proposed  canal  or  ditch,  determine  the  SS*«Sa%tc!, 
amount  and  quality  of  the  land  to  be  benefited  thereby,  to  ^tnJwLit. 
estimate  the  cost,  including  dams,  flumes,  locks,  waste 
weirs  and  all  the  appurtenances  belonging  thereto,  the 
amount  per  acre  of  the  percentage  on  taxable  property 
which  will  be  necessary  to  construct  the  same. 
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Sec.  4.  It  shall  then  be  the  duty  of  the  trustees  to 
make  a  report  to  the  county  court  of  the  location  and  esti- 
mate provided  for  in  Section  3  of  this  act;  also  to  call  a 
meeting  of  the  holders  of  the  lands  to  be  benefited  by  the 
proposed  canal  or  ditch^  at  which  a  copy  of  said  report 
shall  be  presented,  and  the  said  landholders  shall  vote 
"Yes"  or  "  No"  upon  the  following  questions: 

1.  Do  you  mutually  agree  to  pay-; ^per  acre  land 

tax  to  construct  the  proposed  canal  or  ditch  ? 

2.  Do  you  approve  the  action  of  the  mass  meeting 
in  the  election  of  officers? 

Notice  shall  be  given  by  the  trustees  at  least  ten  days 
previous  to  the  time  appointed  for  such  meeting,  by  adver- 
tising at  least  three  times  in  some  newspaper  having  gen- 
eral circulation  in  the  county,  and  by  posting  up  notices  in 
three  public  places  in  the  district.  Said  advertisement  and 
notice  shall  state  distinctly  the  time  and  place  and  object 
of  such  meeting,  and  be  signed  by  a  majority  of  the 
trustees  and  the  secretary.  The  voting  at  saiu  meeting 
shall  be  by  ballot,  and  the  chairman  ana  secretary  of  said 
meeting  shall  be  the  judge  and  clerk  of  the  election.  A 
ballot  box  shall  be  provided  by  the  trustees,  and  each  voter 
shall  present  his  ballot  to  the  judge  of  election,  who  shall 
deposit  it  in  the  box,  and  the  clerk  shall  write  the  name  of 
the  voter  in  a  )K)11  list  or  book  which  shall  also  be  pro- 
vided by  the  trustees.  No  j)erson  shall  be  entitled  to  vote 
at  said  meeting  or  election  unless  he  is  a  landholder  in 
the  district.  Immediately  after  the  close  of  the  election, 
the  ballots  shall  be  openly  counted  by  the  judge  and  clerk, 
assisted  by  two  persons  chosen  by  the  voters  present  A 
certificate  of  the  results  of  the  election,  signed  by  the  per- 
sons who  counted  the  votes,  shall  be  forwarded  at  once  to 
the  clerk  of  the  county  court  by  the  judge  of  said  election. 

Sec.  5.  If  upon  counting  the  votes  it  shall  appear 
that  two-thirds  of  tne  votes  polled  have  been  answered  in 
the  affirmative,  then  the  tax  so  agreed  upon  shall  be  a  law 
in  the  said  irrigation  district;  and  the  tax  when  collected 
shall  be  paid  over  to  the  treasurer  of  said  company  on  his 
order;  ProvidedfThsLt  not  exceeding  one-half  of  the  tax  so 
agreed  upon  shall  be  collected  at  one  time,  and  the  residue 
to  be  collected  as  the  work  progresses ;  Provided  further, 
That  if  the  first  estimate  prove  insufficient  for  the  construc- 
tion of  the  canal  or  ditch  with  its  appurtenances,  then 
additional  taxes  may  be  assessed  in  the  same  manner  as 
hereinbefore  provided  until  the  said  canal  or  ditch  is  com- 
pleted. 
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Sec.  6.     If  less  than  two-thirds  of  the  votes  polled  Si^^'S5u^;d 
are  answered  in  the  affirmative,  then  all  proceedings  un-  void, 
der  this  act  shall  be  null  and  of  no  effect;  Provided^  That  Proviio. 
if  there  are  objections  to  the  officers  so  elected  by  the  mass 
meeting,  the   electors   may   write  other   names  on   their 
tickets;  the  persons  having  the  most  votes  to  be  declared 
elected,  and  it  shall  be  the  duty  of  the  county  clerk  to  no- 
tify such  officers  forthwith  of  their  election. 

Sec.  7.     Within  twenty  days  after  receiving  such  Bond*  to  be 
notice  the  officers  so  elected  shall  file  bonds  in  the  office  of  *''^'*  *"**  **'***• 
the  clerk  of  the  county  court,  conditioned  for  the  faithful 
performance  of  their  several  duties;  the  amount  of  such 
bonds  to  be  declared  by  the  county  court  having  juris- 
diction. 

Sec.  8.    The  term  ofofficeofthe  first  trustees,  secretary  Term  of  office, 
and  treasurer  shall  be  till  the  next  general  election;   and 
thereafter  for  two  years,  and   untu  their  successors  are 
elected  and  file  bonds. 

Sec.  9.  All  subsequent  elections  for  determining  the  Sections  to  be 
rate  of  tax,  shall  be  held  annually  on  the  first  Monday  in  held  aanuany. 
Deoember,  and  for  the  election  of  company  officers,  bienni- 
ally, on  the  same  day,  at  such  time  and  place  within  the 
district  as  shall  be  designated  by  the  trustees,  at  which 
time  the  number  of  trustees  may  be  changed  by  a  two- 
thirds  vote  to  not  less  than  three  nor  more  than  thirteen. 
Xotioe  of  said  election  shall  be  given  and  the  election  con- 
ducted and  certificates  thereof  returned,  as  provided  in 
Section  4  of  this  act,  and  the  officers  dected  shall  give 
bonds  as  provided  in  Section  7  of  this  act.  The  rate  of 
tax  determined  at  said  election  by  a  majority  vote  shall  be 
a  law  in  said  irrigation  district,  and  shall  constitute  a  per- 
manent lien  on  the  interest  of  the  taxpayer  in  said  canal  or 
ditch  and  his  right  to  the  use  of  the  water  therein  flowing, 
from  the  day  of  assessment;  Provided,  That  no  tax  created 
or  payable  by  this  act  shsdl  be  or  create  a  lien  upon  the 
land. 

Sec.  10.     The  trustees  at  their  first  meeting  shall 
elect  one  of  their  number  president,  and  it  shall  be  their  SSoSStheir 
duty  and  they  shall  have  power  to  fill  any  vacancy  which  S""*^'/'**!'.. 
may  occur  in  the  board  by  death,  change  of  residence,  or  vl^ndes?n 
otherwise;  and  the  persons  chosen  for  this  purpose,  shall  *'°*^' 
hold  office  until  the  next  annual  election.     The  trustees 
shall  also  have  power  to  meet  at  such  times  and  places  as  ^ay  make  by 
they  may  deem  expedient  to  make  by-laws,  rules  and  r^u-  {f^  "^a^f  *!*" 
lations  necessary  to  carry  into  effect  the  objects  of  the  peo-  point'agenti. 
pie;  to  appoint  agents,  subordinates  and  officers,  and  employ  °  **"*  ^^ 
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Must  make  an- 
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trustees. 


Proceedings  in 
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not  legally 
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In  what  cases 
power  extended 
to  another 
county. 


When  lakes  or 
ponds  may  be 
used  as  reser- 


voirs. 


8uch  workmen  as  may  be  requisite;  to  appoint  assessors 
and  oollectors,  or  make  agreement  with  the  county  assessors 
to  assess  and  collect  the  tax^  and  notify  collectors  when  ad- 
ditional installments  of  the  tax  will  be  needed,  to  oonstruct 
and  complete  said  canals  or  ditches,  with  all  necessary  ap- 
purtenances thereto;  to  cause  to  be  kept  an  accurate 
account  of  all  receipts  and  disbursements,  and  to  compile 
said  canals  and  ditches  and  settle  all  accounts  of  the  same. 
Said  trustees  shall  make  an  annual  report  of  their  proceed- 
ings under  this  act  to  the  county  court  on  or  before  the  first 
day  of  February,  and  shall  file  with  the  clerk  of  the 
county  court  a  map  of  said  irrigation  district,  showing  the 
location  and  subdivision  of  land  therein  and  of  the  com- 
pany's canals  and  ditches. 

Sec.  11.  The  trustees  shall  have  power  to  sue  and 
be  sued,  plead  and  be  impleaded,  to  have  and  to  hold  all 
such  real  estate  and  personal  property  as  may  be  necessair 
to  construct  the  contemplated  ditch  or  canal,  including  all 
appurtenances  belonging  thereto. 

Sec.  12.  If  any  part  of  the  lands  to  be  benefited 
by  the  proposed  ditch  or  canal  are  not  l^ally  claimed, 
t£en  such  lands  may  be  appraised  by  the  trustees  and 
shall  be  held  and  the  possession  of  them  sold  by  the 
trustees,  as  opportunity  may  ofier,  and  the  estimated 
amount  of  funds  necessary  to  complete  such  canal  or  ditch 
shall  be  decreased  by  the  estimated  value  of  such  lands, 
previous  to  the  levy  and  assessment  of  any  tax. 

Sec.  13.  Where  the  streams  to  be  taken  out  for  irri- 
gation purposes  come  from  counties  other  than  the  one  in 
which  the  district  is  situated,  but  where  there  are  no  exist- 
ing claims  to  the  water  and  where  no  individual  or  settle- 
ment will  be  injured  thereby,  then  the  power  of.  said 
irrigation  district  is  hereby  extended  to  saia  other  county, 
insomuch  as  said  extension  may  be  necessary  for  the  con- 
struction of  dams  to  turn  the  waters,  and  ditches  or  canals 
with  all  necessary  appurtenances  as  may  be  necessary  to 
convey  the  same  to  where  it  is  to  be  used. 

i^EC.  14.  Where  lakes  or  ponds  in  natural  basins 
have  outlets,  or  where  such  can  oe  made  by  dams  across 
hollows,  such  lakes  or  ponds  may  be  used  as  reservoirs,  to  store 
water  for  lands  lying  on  lower  levels;  and  the  people  of 
any  irrigation  district  may,  under  the  provisions  of  this 
act,  construct  such  artificial  or  use  such  natural  basins  for 
irrigation  purposes;  Provided,  The  waters  of  such  lakes  or 
ponds  are  in  no  case  to  be  raised,  by  dams  or  otherwise,  so 
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39  to  interfere  with  or  damage  settlers  upon  the  margin 
thereof. 

Sec.  15.     Upon  the  construction  or  partial  construe-  when  to  become 
tJoD  of  any  canal,  ditch  or  reservoir  contemplated  in  this  Irriplluon'X- 
act,  they  shall  become  the  property  of  the  irrigation  dis-  ^"" 
trict;  and  thereafter  all  funds  necessary  for  repairs  upon  Tax  maybe 
said  canal,  ditch  or  reservoir,  and  for  keeping  the  same  in  ^XH^n!^ 
order,  or  for  altering  or  enlarging  the  same  may  be  levied 
by  a  tax  upon   the  lands  benSted,  the  landholders  in  the 
district  to  vote  upon  the  same  in  the  manner  heretofore 
provided  for  in  this  act.    And  in  case  of  any  sudden  emer- 
gency, caused  by  inundation  or  otherwise,  said  trustees  are  Proceedings  in 
hereby  authorized  and  empowered  to  make  such  repairs,  or  ^r^ncy.  ^ 
take  such  measures  as  they  may  deem  necessary  to  preserve 
the  canals,  or  ditches,  or  other  works  of  said  company  or 
district,  and  for  payment  of  the  expenses  so  increased,  the 
trustees  are  hereby  authorized  and  empowered  to  levy  a 
tax  for  the  necessary  amount  upm  all  the  lands  ot  said 
district  benefited  by  such  canals  or  ditches,  and  said  tax 
may  be  collected  in  the  same  manner  and  at  the  same  time, 
if  neceasary,  as  provided  for  the  collection  of  other  taxes 
in  said  district. 

Sec.  16.     All  property  or  money  belonging  to  any  p^perty  exempt 
irrigation  district,  in  the  hands  of  the  trustees  to  be  ex-  *^«>«  taxation. 
pended  by  them  under  the  provisions  of  this  act,  is  hereby 
exempted  from  all  city,  county  and  Territorial  taxes. 

Sec.  17.     After  any  canal  or  ditch  shall  have  been  Tmsteea  may 
laid  out  under  this  act,  or  under  any  special  charter  where  K-'^SJJiJ'^* 
other  provision  has  not  been  made,  the  trustees  or  company  ^^'t^^^- 
may  agree  with  the  owners  of  land  through  which  it  will 
pass  for  the  purchase  of  so  much  thereof,  as  may  be  neces- 
sary for  the  makine  of  the  canal  or  ditch,  and  the  appur- 
tenances thereto  belonging. 

Sec.  18.    In  every  case  where  the  owner  of  the  land  pnxeedings  m 
90  required,  shall  absent  himself  from  the  county,  or  shall  ***•  °'^"*  ^^ 


land  absent  sr 
at 


not,  m>m  any  cause,  be  capable  in  law  so  to  agree,  or  shall  ca»not  agree 
refuse  to  agree,  or  ask  an  exorbitant  price,  the  value  of  topric^^ 
such  land  and  the  damages  to  the  owner  thereof  shall  be 
ascertained  in  the  following  manner: 

1.  The  owner  of  or  claimant  to  such  land  and  the 
trustees  nmy  each  select  a  referee,  and  in  case  of  disagree- 
ment they  two  may  select  a  third,  and  these  referees  shall 
proceed  to  determine  the  value  of  the  land  under  contro- 
versy, and  assess  the  amount  of  damages,  if  anv,  which 
each  owner  of  lands  or  improvements  has  sustained,  or  will 
sui^in,  in  consequence  of  the  canal  or  ditch. 
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:2.  The  appraisal,  with  a  description  of  the  land  so 
appraised,  shall  be  acknowledged  by  tne  referees  signing  it, 
before  the  clerk  of  the  county  court  of  the  county  in 
which  the  lands  are  situated,  and  when  so  acknowledged,  it 
shall  be  filed  in  the  said  clerk's  office  within  ten  days  after 
it  shall  have  been  made.  In  case  the  occupant  or  claimant 
shall  refuse  or  neglect  to  select  a  referee  as  herein  provided, 
the  trustees  may  petition  the  district  court  of  the  district  in 
which  the  land  is  situated,  for  the  appointment  of  three  or 
more  commissioners  to  condemn  the  land  and  fix  and  de- 
termine the  damages;  said  commissioners  to  be  appointed 
upon  such  notice  to  the  complainant  or  occupant  as  said 
court  shall  direct.  Said  commissioners  shall  report  to  said 
court  their  award  and  determination  for  approval  or  dis- 
approval. The  motion  for  approval  of  saia  award  shall  be 
h^rd  on  such  notice  as  the  court  shall  direct. 

Sec.  19.  The  trustees,  upon  payment  to  the  rightfiil 
claimant  of  the  several  sums  assessed  in  the  appraisal  so 
made,  or  upon  making  a  tender  thereof  when  the  same 
shall  be  refused,  shall  be  entitled  to  enter  upon  the  lands 
described  in  the  appraisal,  and  have  and  hold  the  same  for 
the  use  and  benefit  of  such  irrigation  district  forever. 

Sec.  20.  If  on  any  parcel  of  the  lands  so  described 
there  shall  be  no  person  then  living,  authorized  to  receive 
payment  for  the  damages  assessed  for  such  parcel,  and  such 
damages  shall  not  have  been  lawfully  demanded  within 
ten  clays  after  the  filing  of  such  appraisal,  the  board  of 
trustees  may  enter  thereon  without  payment  or  tender  of 
such  damages,  but  subject  to  such  payment  whenever  the 
same  shall  be  thereafter  lawfully  required. 

Sec.  21.  If  any  person  shall  break,  injure,  or  destroy 
any  bank,  dam,  flume,  waste  weir,  lock  or  gate  on  said 
canal  or  ditch,  or  any  of  the  appurtenances  belonging 
thereto  or  in  use  upon  the  same,  or  take  water  fix)m  the 
said  canal  or  ditch,  except  by  direction  of  proper  officers, 
such  person  so  offending  shall  for  every  such  oflense  be 
liable  to  a  civil  suit  for  the  recovery  of  damages,  to  be 
prosecuted  for,  before  any  court  having  jurisdiction,  by 
any  taxpayer  in  the  irrigation  district;  and  shall  also  be 
subject  to  indictment  ana,  upon  conviction,  shall  be  pun- 
ished by  fine  not  exceeding  one  thousand  dollars,  or  im- 
prisonment not  exceeding  one  year,  or  by  both  fine  and 
imprisonment,  at  the  discretion  of  the  court. 

Sec.  22.  All  companies  or  districts  organized  under 
the  provisions  of  this  act  shall  be  liable  for  any  damages 
which  may  occur  by  the  breakage  of  any  canal  or  ditch. 
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When  any  land  in  an  irrigation  district  is  benefited  or 
damaged  by  the  company's  canals  or  ditches  from  soakage 
or  other  incidental  cause,  and  the  owner  of  said  land  and 
the  company  cannot  agi'ee  as  to  the  amount  of  the  benefit 
or  damage,  the  matter  in  dispute,  as  well  as  the  question  of 
damage  through  breakage,  may  be  referred  and  decided  as 
provided  in  the  preceding  section  of  this  act.  No  irriga-  Mu»t  not  use 
tion  company  organized  under  the  laws  of  this  Territory  *lt'*"  *'*»•"  *»• 

I    11  1       *^  •  1     1  "■•  1  i»  1*^    other  may  have 

shall  be  entitled  to  divert  the  waters  ot  any  stream  to  the  acouired  a  pnor 
injury  of  any  irrigation  company  or  person  holding  a  prior  "*^  * 
ri^ht  to  the  use  of  said  waters,  and  all  cases  of  dispute 
ansing  from  such  unlawiul  division,  may  also  be  referred 
and  decided  as  provided  in  Section  18  of  this  act. 

Sec.  23.     Nothing  in  this  act  shall  be  so  construed  as  Rigt  reserved 
to  interfere  with  the  right  of  the  Legislative  Assembly  to  Assembly.*^* 
repeal,  alter  or  amend  trie  same  at  pleasure. 

Sec.  24*     That  persons  who  have  constructed  canals,  Pe«on«  who 

J-.  1  J  jxi  xx^"»A»  have  constructed 

ditches,  or  dams,  and  taken  out  water  tor  irrigation  pur-  canals,  etc..  be- 
poses  before  the  passage  of  the  act  to  which  this  act  is  rfuiulS?^?* 
amendatory,  are  hereby  authorized  to  organize  under  the  ^^^^^^ 

I*        -J        1.  J    X  •  11    xi?       •    i_x  under  lU 

provisions  ot  said  act,  and  to  enjoy  all  the  rights,  powers 
and  privileges  guaranteed  therein;  Provided,  They  .shall 
proceed  in  the  same  manner  as  is  provided  for  the  organiza- 
tion of  new  companies. 

Sec.  25.  Nothing  in  this  act  shall  be  so  construed  as 
to  prevent  any  association  of  persons  incorporating  under 
the  laws  of  this  Territory  relating  to  private  corporations 
for  general  purposes. 

Sec.  26.  All  acts  and  parts  of  acts  in  conflict  with 
this  act  are  hereby  repealed. 

Approved  March  13,  1884. 


CHAPTER  L. 


OF  FITJ.MORE  CITY. 


AN  ACT  amending  an  Act  to  Incorporate  Fillmore  City, 
Millard  County,  approved  January  12.  1867. 

Section  1.     Be  it  eruided  by  the  Govermor  and  Legi^- 
loHve  Assembly  of  the  Territory  of  Utah:    That  Sections 
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1  and  7  of  an  Act  to  Incorporate  Fillmore  City,  Millard 
County,  ^approved  January  12, 1867,)  are  hereby  repealed 
and  the  following  substituted  in  lieu  thereof: 

Sec.  2.  All  that  portion  of  Millard  Clounty  em- 
braced in  the  following  boundaries,  to-wit :  beginning  at  a 
point  two  miles  due  east  of  the  southeast  comer  of  th^ 
public  square  in  said  city,  thence  south  two  miles,  thence 
west  four  miles,  thence  north  four  miles,  thence  east  four 
miles,  thence  south  two  miles,  to  the  place  of  beginning,  shall 
be  known  and  designated  under  the  name  and  style  of 
Fillmore  City,  and  the  inhabitants  thereof  are  hereby  con- 
stituted  a  body  cor^torate  and  politic  by  the  name  aforesaid 
and  may  have  and  use  a  common  seal  which  they  may 
change  and  alter  at  pleasure. 

Seo.  3.  The  city  council  shall  have  authority  to  levy 
and  collect  taxes  for  city  purposes  upon  all  taxable  property 
real  and  personal  withm  the  limits  of  the  dty,  not  to  ex- 
ceed one-half  of  one  per  cent,  per  annum  upon  the  assessed 
value  thereof,  and  may  assess,  and  collect,  and  expend  the 
necessary  taxes  to  furnish  the  city  with  water  for  irrigation 
and  other  purposes,  and  to  regulate  and  control  the  same 
for  the  use  and  benefit  of  the  inhabitants  thereof,  and  may 
enforce  the  payment  of  taxes  in  any  manner  to  be  provided 
for  by  ordinance  not  repugnant  to  the  Constitution  of  the 
United  States  or  the  laws  of  this  Territory. 

Approved  March  13,  1884. 


CHAPTER  LI. 


OF  LAWS   OF  UTAH. 


AN  ACT  amending  Section  9,  of  Chapter  XXI. ,  of  the 
Laws  of  Utah  of  1880,  and  Section  19,  of  Chapter 
VIIL,  Laws  of  1878. 

Section  1.     Be  U  enacted  by  the  Governor  and  Leffts- 
kitive  Assembly  of  the  Tenntory  of  Utah:  That  Section  9 
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of  Chapter  XXI.  of  the  Laws  of  Utah  of  1880,  be  and 
the  same  is  hereby  repealed  and  the  following  substituted 
in  lieu  thereof,  to- wit:  On  or  before  the  thirty-first  day  of 
Januaiy  in  each  year  the  collector  of  each  county  shall  coUecor  muse 
setde  with  the  clerk  of  the  county  court  and  make  fiiU  ^^JmiZ^ 
^payment  into  the  county  treasury  of  all  taxes  due.    If  any  a"*,  annually, 
tax  remain  unpaid  to  the  collector  on  the  said  thirty-first  ir  any  ux  re- 
day  of  January,  he  shall  have  in  his  own  right  a  right  of  Jf|i°  S? ^t!on** 
action  against  each  delinquent  taxpayer  as  on  an  express  against  de.tn. 
contract  for  the  direct  payment  of  money,  and  no  taxable  **"*"'  '»xp*}« 
property  of  such  delinquent  shall  be  exempt  from  execu- 
tion and  sale  on  a  judgment  in  such  cases.     It  shall  be  the 
duty  of  the  auditor  oi  public  accounts  to  keep  an  account 
with    the  Territorial   treasurer,  charging  him   with  the 
amount  and  kind  of  funds  paid  to  him,  and  crediting  him 
with  the  warrants  redeemed  by  him.     The  auditor  of  pub-  ^"acTilil* "o' 
He  accounts  shall  also  keep  an  account  with  the  county  col-  keqp  account 
lector  of  each  county,  charging  him  with  the  amount  of  uUsuraTLndT 
Territorial  and  school  taxes  ass^sed  each  year  in  his  county,  ^^Z  ^^' 
less  his  compensation  for  assessing  and  collecting  the  same, 
and  credit  him  with  the  amount  of  the  apportionment  of 
school  taxes  for  his  county,  and  with  the  amount  paid  into 
the  Territorial  treasury. 

Sec.  2.    The  assessor  and  collector,  or  the  assessor  in  ^^^  aa.e««)r 
counties  where  that  office  is  separate  and  distinct  from  the  and  coiiecior 
office  of  collector,  may  by  seizure  and  sale  of  any  personal  u^^^t  ume  of 
property  owned  by  the  person  against  whom   the  tax  is  JflSI^rttme  Zh.. 
ass^sed,  at  the  time  of  making  tne  assessment  or  at  any  •»«i"«n«  thereto, 
time  subsequent  thereto,  collect  the  taxes  assessed  on  all 
personal  property,  when  the  person  against  viiiom  such 
taxes  are  assessed  has  not  sufficient  real  estate  upon  which 
such  taxes  are  a  lien  to  secure  the  same,  unless  such  person 
give  the  assessor  security  to  pay  the  same  when  due. 

Sec.  3.  The  provisions  of  Section  1  of  this  act  shall 
take  effect  on  and  after  May  thirty-first,  1884,  and  of  Seo- 
tion  2  from  and  afler  its  approval. 

Approved  March  13,  1884. 
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CHAPTER  LII. 


CHANGE  OF  NAMES. 


AN  ACT  changing  the  names  of  Hans  Olsen.  Lous  Strus- 
berg,  Alexander  Hedquist,  Olof  Andehlin,  Christen 
Anderson,  and  John  Conrad  Naile. 

Be  it  eruKited  by  the  Governor  and  Legislative  Assembly 
^the  Territory  of  Utah:  That  the  name  of  Hans  Olsen  of 
Kichfield,  Sevier  County,  be  and  the  same  is  hereby  changed 
to  Hans  O.  Hansen.  That  the  name  of  Lous  Strusberg 
of  Tooele  County  be  and  the  same  is  hereby  changed  to 
Louis  Strasburg.  That  the  name  of  Alexander  Hedquist 
of  Utah  County  be  and  the  same  is  hereby  changed  to 
Alexander  S.  Anderson.  That  the  name  of  Olof  Andeh- 
lin  of  Manti,  Sanpete  County^  be  and  the  same  is  hereby 
changed  to  Olofa  Andelin.  That  the  name  of  Christen 
Anderson  of  Ephraim,  Sanpete  County,  be  and  the  same  is 
hereby  changed  to  Christen  Franson.  That  the  name  of 
John  Conraa  Naile  be  and  the  same  is  hereby  changed  to 
John  Conrad  Naegle;  and  that  any  and  all  legal  rights  and 
obligations  existing  in  the  respective  names  of  Hans 
Olsen,  Lous  Strusberg,  Alexander  Hedquist,  Olof  Andeh- 
lin,  Christen  Anderson,  and  John  Conrad  Naile  be  and  the 
jsame  are  hereby  continued  in  the  respective  names  of  Hans 
O.  Hansen,  Louis  Strasburg,  Alexander  S.  Anderson,  Olofa 
Andelin,  Christen  Franson,  and  John  Conrad  Naegle. 

Approved  March  13,  1884. 
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CHAPTER  LIII. 


Oi'   LOGAN  CITY. 


AN  ACT  amending  "An  Act  to  Incorporate  Logan  City," 

approved  January  17,  1866. 

Section  1.  Be  it  enacted  by  the  Governor  and  Legia- 
lative  Assembly  of  the  Territory  of  Utah:  That  Section  31 
of  "An  Act  to  Incorporate  Logan  City/'  approved  January 
17, 1866,  be  and  the  same  is  hereby  amended  so  as  to  read 
as  follows:  Sec.  31.  The  city  council  of  said  city  shall 
have  power  by  ordinance  and  enforcement  thereof  to 
license,  tax,  and  r^ulate,  or  to  absolutely  prohibit,  the 
manufecture,  sale,  or  giving  away  in  any  quantity  of  spir- 
ituous, vinous,  fermented,  or  otfier  intoxicating  liquors; 
Promdedy  That  if  any  person,  corporation  or  association 
of  persons  is  licensed  or  permitted  within  paid  city  to  carry 
on  the  business  in  whole  or  in  part  mentioned  in  this  section 
then  any  other  person,  corporation,  or  association  of  persons 
not  prohibited  by  the  laws  of  this  Territory,  may  carry  on 
said  business  in  like  manner  and  under  like  restrictions 
and  r^ulations. 

Sbc.  2.  That  Section  33  of  said  act  be  and  the  same 
is  hereby  amended  so  as  to  read  as  follows:  Sec.  33.  The 
city  council  of  said  city  shall  have  power  to  license,  tax, 
and  regulate  tavern  and  hotel  keepers,  boarding,  victual- 
ing or  coffee  houses  and  restaurants  or  the  keepers  thereof. 

Sec.  3.  That  Section  35  of  said  act  be  and  the  same 
is  hereby  amended  so  as  to  read  as  follows:  Sec.  35. 
The  city  council  of  said  city  shall  have  power  by  ordinance 
and  enforcement  thereof  to  license,  tax,  and  regulate  the  busi- 
ness of  keeping  or  furnishing  for  use  billiard  or  pool  tables, 
pin  alleys,  nine  or  ten  pin  ^leys,  table  and  ball  alleys  or 
shooting  galleries;  to  suppress  or  restrain  all  disorderly 
houses,  to  authorize  the  destruction  and  demolition  of  all 
instruments  and  devices  used  for  the  purpose  of  gaming  or 
any  kinds  of  gambling;  to  prevent  any  not,  noise,  disturb- 
ance or  disorderly  assemblages;  and  to  restrain  and  punish 
for  vagrancy,  mendicancy,  begging  and  prostitution. 

Approved  March  13, 1884. 
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CHAPTER  LTV. 

OF  CRIMINAL   CASES  IN  JUSTICE'S   COURTO. 

AN  ACT  Revising  the  Proceedings  in  Justices'  Courts,  and 
providing  for  Appeals  to  District  Courts  in  Criminal 
Cases. 

Be  it  enaded  by  the  Governor  and  Legidative  Assembly 
of  the  Territory  of  Utah,  as  follows: 


How  proceed- 
ing!! auid  MCticMw 
may  he  com- 
menced. 


Proviso. 


Additional 
proviao. 


W;irrant  to  be 
sMied. 


Chapter  I. 
ComplalrUf  Warranty  Plea  ami  Change  of  Venue. 

Section  1.  All  prooeedings  and  actions  before  a 
lustioe^s  court,  for  a  public  ofiense  of  which  such  courts 
Lvejarisdictloii,n,aybeoommcnoed  bj  oomplaint  under 
oath,  setting  forth  the  offense  charged,  with  such  particu- 
lars of  time,  place,  person  and  property,  as  to  enable  the 
defendant  to  understand  distinctly  the  character  of  the 
ofiense  complained  of  and  to  answer  the  complaint  The 
justice  must  note  the  time  of  filing  the  complaint  by  en- 
dorsement thereon ;  Provided^  That  police  officers  on  dtity 
may  arrest  any  offender  at  the  time  or  immediately  after 
the  commission  of  the  offense,  and  bring  him  before  the 
magistrate,  who  may  direct  his  trial  or  examination  to  pro- 
ceea,  though  no  complaint  has  been  filed;  Provided  further , 
That  when  a  defendant  is  arrested  without  warrant  as  pro- 
vided in  this  section,  a  sworn  complaint  must  be  immedi- 
ately filed  with  the  macnstrate,  or  an  accusation  made  and 
enteml  on  the  minut^  specifying  the  cfaaige  against  the 
defendant,  as  provided  in  this  section. 

Sec.  2.  If  the  justice  of  the  peace  is  satisfied  that 
the  offense  (complained  of  has  been  committed,  he  mu^ 
issue  a  warrant  of  arrest,  which  must  be  substantially  in 

the  following  form : 
Territory  of  Utiih,  "(^ 

Countv  of I 

"The  ])eopIe  of  the  Territory  of  Utah,  to  any  sheriff, 
t-oiistable,  marshal,  or  j>olicenian  in  this  Territory :  Com- 
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Form  of  war- 
rant. 


I«as  to 


en- 
min' 


plaint  upon  oath  having  been  this  day  made  before  me , 

justice  of  the  peace,  by  C.  D.  that  the  offense  of  (designate 
ing  it  generally)  has  been  committed,  and  accusing  £.  F. 
thereof;  you  are  therefore  commanded  to  arrest  the  above 
named  £.  F.  and  bring  him  before  me  forthwith,  at  (nam- 
ing the  place.) 

Witness  ray  hand  at ,  this  day  of , 

A.  D.  18—. 

A.B. 

Justice  of  the  Peace." 

Sec.  3.     A  docket  must  be  kept  by  the  justice  of  the 
the  peace,  in  which  must  be  entered  each  action,  and  the  ^epl."*""' 
prooeedings  of  the  court  therein. 

Sec.  4.     There  are  three  kinds  of  pleas  to  a  com-  Kind  of  pi 
plaint;  a  plea  of:  acompiauu 

1.  Guilty; 

2.  Not  guilty ; 

3.  A  former  judgment  of  conviction  or  acquittal  of 
the  offense  charged,  which  may  be  pleaded  either  with  or 
without  the  plea  of  not  guilty. 

Sec.  5.     Every  plea  must  be  oral  and  entered  in  the  pieasmwtbe 
minutes.     If  the  defendant  pleads  guilty,  the  court  may,  ^  «>f*»  »«<* 

I/.  ^.  ,1  *  ^.         <',  ^  .'''  ter^d  in  the 

betore  entering  such  plea  or  pronouncmg  judgment  examine  utoi. 

witnesses  to  ascertain  the  gravity  of  the  offense  committed; 

and  if  it  appear  to  the  court  that  a  higher  offense  has 

been  committerl  than  the  offense  charged  in  the  complaint,  xhe  court  may 

the  court  may  order  the  defendant  to  be  committed  or  ad-  IS* an^c"^*?^- 

mitted  to  bail,  to  answer  any  indictment  which  may  be  <^«ctn^en^  when. 

found  against  him  by  the  grand  jury. 

Sec.  6.     Upon  a  plea  other  than  a  plea  of  guilty,  if  wh^n  court 
the  defendant  waive  a  trial  by  jury,  and  an  adjournment  JJyVhS'Si^.'* '" 
or  change  of  venue  is  not  granted,  the  court  must  proceed 
to  try  the  case. 

Sec.  7.     A  change  of  the  place  of  trial  may  be  had  when  change  of 
at  any  time  before  the  trial  commences:  tliyiS^ybllhad. 

1.  When  it  appears  from  the  affidavit  of  the  defend- 
ant that  he  has  reason  to  believe,  and  does  believe,  that  he 
cannot  have  a  fair  and  impartial  trial  before  the  justice 
about  to  try  the  case,  by  reason  of  the  prejudice  or  bias  of 
riuch  justice,  the  cause  must  be  transferred  to  another  justice 
of  the  same  or  another  precinct  in  the  same  county,  or  to 
another  justice  of  the  same  city. 

2.  When  it  appears  by  affidavit  that  the  defendant 
«annot  have  a  fair  and  impartial  trial,  by  reason  of  the 
prejudice  of  the  citizens  of  the  prwinct,  the  craasc  must  be 
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Trial  mav  be 
postponed. 


Defendant  must 
be  present* 

Defendant  may 
demur,  when. 


It  demurrer  is 
sustained,  new 
complaint  must 
be  filed. 


How  officer 
must  serve  war- 
rant. 


transferred  to  a  justice  of  a  precinct  in  the  same  county 
where  the  same  prejudice  does  not  exist. 

Sec.  8.  When  a  change  of  the  place  of  trial  is 
ordered,  the  justice  must  transmit  to  the  justice  before 
whom  the  trial  is  to  be  had  all  the  original  papers  in  the 
cause,  with  a  certified  copy  of  the  minutes  of  his  proceed- 
ings; and  upon  reteipt  uiereof,  the  justice  to  whom  they 
are  delivered  must  proceed  with  the  trial  in  the  same  man- 
ner as  if  the  proceeding  or  action  had  been  originally 
commenced  in  his  court. 

Sec.  9.  Before  the  commencement  of  a  trial  in  a 
justice's  court,  either  party  may  upon  good  cause  shown, 
have  a  reasonable  postponement  thereof. 

Sec.  10.  The  defendant  must  be  personally  present 
before  the  trial  can  proceed. 

Sec.  1 1 .  The  defendant  may  demur  to  the  complaint 
when  it  appears  upon  the  face  thereof: 

1.  That  it  ooes  not  conform  to  the  requirements  of 
Section  1  of  this  act. 

2.  That  the  facts  stated  do  not  constitute  a  public 
offense. 

Sec.  12.     If  the  demurrer  be  sustained  a  new  com- 

Slaint  mast  be  filed  within  such  time  not  exceeding  one 
ay  as  the  justice  may  name;  if  such  new  complaint  he  not 
filed  the  defendant  must  be  discharged. 

Sec.  13.  The  officer  who  receives  the  warrant  must 
serve  the  same  by  arresting  the  defendant,  if  in  his  power 
to  do  so,  and  bring  him  without  unnecessary  delay  before 
the  justice  who  issued  the  same. 


Chapter  II, 


Formation  of  the  Jury. 

Sec.  16.  Atrial  by  jury  shall  be  deemed  to  be  waived 
iury^dJ^ed  to    uulcss  a  jury  bc  demanded  by  the  defendant.     If  he  de- 
T)€  waived.         mand  a  jury,  it  shall  be  formed  in  the  manner  provided  in 
this  Chapter, 

ju    to  consist  ^^^*  ^^'     '^^^  3^^  ^  *  criminal  case  tried  before  a 

of  six  persons,    lusticc  of  thc  peacc,  shall  consist  of  six  persons,  having  the 

QuaHficationaoL  •%  ,|        .  S./s     l-  J^  .     '  o 

folio wmg  qualifications: 
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1.  They  shall  be  male  citizens  of  the  United  States 
over  the  age  of  twenty-one  years;  and 

2.  Able  to  read  and  write  the  English  language ;  and 

3.  Residents  of  the  precinct  at  least  six  months  be- 
fore being  actually  called  to  serve ;  and 

4.  Taxpayers  in  the  Territory;  and 

5.  Of  reputed  sound  mind  and  discretion  and  not  so 
disabled  in  body  as  to  be  unable  to  serve. 

Sec.  18.     The  court  must  issue  a  venire  to  the  sheriff, 
GOiistable,  or  city  marshal  of  the  jurisdiction,  requiring:  Coun  may  issue 
such  omcer  to  summon  as  many  persons,  competent  to  act  officer  to  sum 
as  jurors  as  the  court  may  deem  necessary;    and  from  the  JIS"M7uro«*° 
persons  so  summoned  shall  be  selected  the  persons  to  try 
the  case,  Providedy  That  if  the  number  first  summoned  shall 
become  exhausted  by  challenge  or  otherwise,  before  the  jury  ^~^»«>- 
is  completed,  the  court  must  issue  another  venire  requiring 
the  ofiicer  to  summon  such  additional  number  as  may  be 
deemed  necessary,  and  so  on  until  the  jury  is  completed. 

Sec.  19.     Such  jurors  must  be  summoned  from  the   ^^^  ^ 
persons  resident  of  the  city  or  precinct,  competent  to  serve  »u«nK)^^ 
as  jurors,  by  notifying  them  orally  that  they  are  so  sum-  **""^' 
moned  and  of  the  time  and  place  at  which  their  attend- 
ance is  required,  but  no  juror  shall  be  summoned  from  the 
bystanders. 

Sec.  20.     The  officers  summoning  such  iurons  must,  officer  must  r©. 
at  or  before  the  time  fixed  in  the  venire  for  tiieir  appear-  turn  venire  to 
ance,  return  it  to  the  court  with  a  list  of  the  persons  sum-  ead^m^t. 
moned  endorsed  thereon. 

Sec.  21.     When  an  incorporated  city  comprises  two  ;„„«  mavbe 
or  more  precincts,  jurors  may  be  summoned  from  any  por-  JSy^rt^/"" 
tion  of  such  city,  regardless  of  the  particular  precinct  in  corpor«t«d  city, 
which  they  reside,  and  may  serve  in  any  precinct  of  such 
city. 

Sec.  22.    A  person  is  not  competent  to  act  as  a  who  is  not 

iuror  *  competent  to  act 

*  as  juror. 

1.  Who  does  not  possess  the  qualifications  prescribed 
by  Section  17,  Chapter  II.  of  this  act 

2.  Who  has  been  convicted  of  malfeasance  in  office 
or  any  felony  or  other  high  crime. 

3.  Who  is  an  officer  or  soldier  of  the  United  States 
or  a  person  subject  to  their  military  control. 

Sec,  23.     A  person  is  exempt  from  liability  to  act  as  who  i%  exempt 
a  juror  if  he  be :  '^^'l"  "•^."!2  '* 

.j«..  vra   ««    M^-s,  '^^•^  ^    ^  act  as  a  juror.    . 

1.  A  Judicial  or  civil  officer  of  the  United  States,  or 
of  the  Terntory  of  Utah. 

2.  A  person  holding  a  county  office. 


y 
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Person  exem] 
may  senre,  wben 


true 


When  juror  can 

hcexcmcd. 


Wbatpenotu 
exempt  must 
state  under  oath. 


Challenge  to 
jurors. 


3.  An  attorney  and  cx)unselor-at-law. 

4.  A  person  editing  a  newspaper  or  periodical. 

5.  A  teacher  in  a  oolite,  academy  or  school. 

6.  A  practicing  physician  or  surgeon. 

7.  An  officer,  keeper  or  attendant  of  an  almshouse, 
hospital,  aeylum,  or  other  charitable  institution. 

8.  Engaged  in  the  performance  of  duty  as  offiioer  or 
attendant  of  a  county  jail  or  the  Territorial  prison. 

9.  An  express  agent,  mail  carrier,  telegraph  operator, 
miller,  or  a  keeper  of  a  public  ferry  or  toll  gate. 

10.  A  disfiensing  druggist  of  a  prescription  drug 
store. 

11.  A  superintendent,  engineer,  conductor,  fireman 
or  station  agent  of  a  railroad. 

Sec.  24.  A  person  summoned  as  a  juror  in  a  crim- 
inal case,  in  a  justice's  court,  entitled  to  exemption  under 
the  provisions  of  the  preceding  section,  may  nevertheless 
serve  if  he  be  otherwise  competent,  and  do  not  insist  upon 
his  right  of  exemption. 

Sec.  25.  A  juror  cannot  be  excused  by  the  court  for 
slight  or  trivial  cause,  or  for  hardship  or  inconvenience  to 
his  business,  but  only  when  material  injury  or  destruction 
to  his  property,  or  that  of  the  public  entrusted  to  him  is 
threatened,  or  when  his  own  health,  or  the  sickness  or 
death  of  a  meml)er  of  his  family  requires  his  absence. 

Sec.  26.  If  a  person  exempt  from  liability  to  act  as 
a  juror,  as  provided  in  Section  23  of  this  Chapter  be  sum- 
moned as  a  juror,  he  may  state  to  the  court  under  oath  his 
office,  occupation  or  employment;  and  if  it  appear  from 
such  statement  that  he  is  entitled  to  exemption  he  may  be 
excused  by  the  court 

Sec.  27.  The  provisions  of  Chapter  I.,  of  Title  YI. 
of  "An  Act  r^ulating  the  mode  of  Procedure  in  Criminal 
Cases,''  approved  February  22,  1878,  and  amended  in 
1884,  relative  to  challenging  jurors,  shall  govern  in  justices' 
courts  so  far  as  the  same  are  applicable  to  proceedings  in 
criminal  cases  in  said  courts. 


Chapter  III. 
Tfie  Trial. 


Oath  to  be  ad- 
ministered to 
jury. 


Sec.  30.      The   jury   having    been    impaneled    the 
court  must  administer  to  them  the  following  oatn :  "  You  do 
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swear  that  you  will  well  and  truly  try  this  issue  between  the 

people  of  the  Territory  of  Utah  Tor  between  the  city  of 

as  the  case  may  be)  and  A.  B.,  toe  defendant,  and  a  true 
verdict  render  according  to  the  evidence," 

Sec.  31.     After  me.  jury  are  sworn  they  must  sit  j„^  „,„,,  ^^j^ 
together  and  hear  the  prorifs  and  all^rations  of  the  parties  together  in  pre*. 

p.   1  ^i_jT        *^i«  i_T  j».i  ^  ence  of  defend- 

which  must  be  deliyered  in  public,  and  m  the  presence  oi  am. 
the  defendant. 

Sec.  32.     The  court  must  decide  all  questions  of  law  ..  ..^  „.,.,  . 

»•»  ..<  i»t»if  •  v*ourt  must  clc- 

which  may  arise  m  the  course  of  the  trial,  but  can  give  no  ^**«  quej.iions  or 
charge  with  respect  to  matters  of  fact.  *  * 

Sec.  33.     After .  hearing  the  proofs  and  allegations  jury  mny  decide 
the  jury  may  decide  in  court,  or  may  retire  for  considera-  retS^^fJ  °con-"^ 
tion.     If  they  do  not  immediately  agree  an  officer  must  be  *i<ie»Hon 
sworn  to  the  following  effect:     "You  do  swear  that  you 
will  keep  this  jury  together  in  some  quiet  and  convenient 
place,  that  you  will  not  permit  any  person  to  speak  to 
them,  nor  speak  to  them  yourself,  unless  by  order  of  the 
court,  or  to  ask  them  whether  they  have  agreed  upon  a  ver-  officer  must  be 
diet;  and  that  you  will  return  them  into  court  when  they  JS^c'of'ju^. 
have  so  agreed,  or  when  ordered  by  the  court." 

Sec.  34.     When  the  jury  have  agreed  on  their  ver-  Verdict  must  be 
diet,  they  must  deliver  it  publicly  to  me  court,  who  muse  wd.^^ 
enter  or  cause  it  to  be  entered,  in  the  minutes. 

Sec.  35.     When  seveiul  defendants  are  tried  together,  when  several 
if  the  jury  cannot  agree  upon  a  verdict  as  to  all,  they  may  fried!*l'Sdici" 
render  a  verdict  as  to  those  in  regard  to  whom  they  do  m«y  be  rendered 
agree,  on  which  a  judgment  must  be  entered  accordingly,  more  °"*  °' 
and  the  case  as  to  me  rest  may  be  tried  by  another  jury. 

Sec.  36.    The  jury  cannot  be  dischai^ed  after  the  jury  cannot  be 
cause  is  submitted  to  them,  until  they  have  agreed  upon  tS^  llfve  "^'' 
and  rendered  their  verdict,  unless  for  good  cause  the  court  ■•"^  ""*****• 
sooner  discharges  them. 

Sec.  37.     If  the  jury  is  discharged,  as  provided  in  if  jurydis- 
the  last  section,  the  court  may  proceed  again  to  the  trial,  in  ^^maj!*^,©- 
the  same  manner  as  upon  the  nrst  trial,  and  so  on  until  a  ^«««mtoihe 
verdict  is  rendered. 

Sec.  38.     If  a  juror  be  incapacitated  by  sickness  for  ir  juror  tncapac- 
attendance  through  the  trial,  another  juror  may  be  sum-  US^aSjthCT 
moned  and  the  trial  commenced  over  again,  or  the  jury  may  be  sum- 

I'LJj  ••  ij  J      >/    mooed,  etc. 

uischarged  and  a  new  jury  impaneled. 
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Chapter  IV. 
New  IHal  and  Arrest  of  Judgment, 
Defendant  may  g^Q^  4x^     ^t  anv  time  before  ludemient,  defendant 

move  for  new  J  ,  /    /•   •     j  x 

trial,  etc.  may  move  lor  a  new  trial  or  m  arrest  ot  judgment. 

When  new  trial  Sec.  42.     A  new  trial  may  be  granted  m  the  follow- 

may  be  gmnted.  J^g  qq^^  . 

1.  When  the  trial  has  been  had  in  the  absence  of  the 
defendant,  unless  he  voluntarily  absent  himself,  with  full 
knowledge  that  a  trial  is  being  had. 

2.  When  the  jury  has  received  any  evidence  out  of 
court. 

3.  When  the  jury  has  separated  without  leave  of  the 
court,  after  having  retired  to  deliberate  upon  their  verdict, 
or  been  guilty  of  any  misconduct  tending  to  prevent  a  fair 
and  due  consideration  of  the  case. 

4.  When  the  verdict  has  been  decided  by  lot,  or  by 
any  means  other  than  a  fair  expression  of  opinion  on  the 
part  of  all  the  jurors. 

5.  When  there  has  been  error  in  the  decision  of  the 
court,  given  on  any  question  of  law,  during  the  course  of 
the  trial. 

6.  When  the  verdict  is  contrary  to  law  or  evidence. 

7.  When  new  evidence  is  discovered  material  to  the 
defendant,  and  which  he  could  not,  with  reasonable  dili- 
gence, have  discovered  and  produced  at  the  trial ;  but  when 
a  motion  for  a  new  trial  is  made  upon  this  ground,  the  de- 
fendant must  produce  at  the  hearing  the  affidavits  of  the  wit- 
nesses by  whom  such  newly-discovered  evidence  is  expected 
to  be  given. 

Arrest  of  i«dg.  Sec.  43.     The  motiou  in  arrest  of  judgment  may  be 

foSSd3*on^e-  •  f^'^d^  on  any  substantial  defect  in  the  complaint,  and 
feet  in  com-  the  cffcct  of  an  arrest  of  judgment  is  to  place  the  defendant 
p  mt,  c  cot  o  -  .^  ^j^^  same  situation  in  which  he  was  before  the  trial  was 

had. 
If  judfrmen<  not  Sec.  44.     If  the  judgmcut  is  not  arrested,  or  a  new 

tSTS^Sd"^  *rial  granted,  judgment  must  be  pronounced  at  the  time 
iudgmentmtwt    appointed,  and  entered  in  the  minutes  of  the  court. 

be  pronounced.        **^  ' 
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Chapter  V. 

The  Judgment  and  Its  Execution. 

Sec.  47.     When  the  defendant   pleads  guilty,  or  is  judgment. 
convicted,  either  by  the  court  or  by  a  jury,  the  court  must  . 
render  judgment.      The  judgment   may  require  the  de- 
fendant: 

1.  To  pay  a  fine;  or, 

2.  To  be  imprisoned;  or, 

3.  To  pay  a  fine  and  the  costs  of  prosecution ;  or, 

4.  To  pay  a  fine  and  also  to  be  imprisoned;  or, 

5.  To  pay  a  fine  and  the  costs  of  prosecution  and 
also  to  be  imprisoned. 

Sec.  48.     A  judgment  requiring  the  defendant  to  pay  jud^em  rc- 
a  fine,  or  a  fine  ana  the  costs  of  prosecution,  may  also  di-  mem"5i'fi?c  and 
rect  that  he  be  imprisoned  at  hard  labor  until  such  fine,  di?e1t"jmprii?n- 
or  such  fine  and  costs,  ^  the  case  may  be,  are  paid,  in  the  JJ^^' *' **"** 
proportion  of  one  day^s  imprisonment  for  every  dollar  of 
the  fine  and  costs. 

Sec.  49.     A  judgment  that  the  defendant  pay  a  fine,  Jud^cm  re- 
or  a  fine  and  costs,  may  be  enforced  by  execution  as  in  o"*fincs  Eow"*" 
civil  cases.  *°*°"^***- 

Sec.  50.     When  the  defendant  is  acquitted,  either  by  Defendant,  when 
the  court  or  by  the  jury,  he  must  be  immediately  dis-  b^1mm«iiTtdy 
charged ;  and  if  it  appear  to  the  court  that  the  prosecution  coSr?mlJ  order 
was  malicious  or  without  probable  cause,  it  may  order  the  co"p'a»n»nK 

1    •     .  •  *  1  /»     1  •  witness  to  pay 

complaining  "  witness  to  pay  the  costs  oi  the  action,  or  to  costs,  when, 
give  satisfactory  security  by  a  written  undertaking,  with 
one  or  more  sureties,  to  pay  the  same  within  thirty  days 
after  the  trial. 

Sec.  61.     If  the  complaining  witness  does  not  pay  judgment 
the  costs,  or  give  security  therefor,  the  court  niay  enter  pEnfn^witness 
iudgment  a^nst  him  for  the  amount  thereof,  which  may  ibrced^Thow. 
oe  enforced  in  all  respects  in  the  same  manner  as  a  judg- 
ment rendered  in  a  civil  action. 

Sec.  62.     After  a  plea  or  verdict  of  guilty,  or  after  a  Api>ointing  time 
verdict  against  the  defendant,  on  a  plea  of  a  former  con-  ^""^  i"<*P»««' 
viction  or  acquittal,  the  court  must  appoint  a  time  for  ren- 
dering judgment,  which  must  not  be  more  than  two  days 
nor  less  than  six  hours  after  the  verdict  is  rendered,  unless 
the  defendant  waive  the  postponement.     If  postponed  the 

19 
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cf>urt  may  hold  the  defendant  to  bail  to  appear  for  judg- 
ment.    Unless  such  postponement  is  demanded  it  shall  he 
deemed  to  be  waived. 
When  judgment  Sec.  f5f3.     If  judgment  of  acquittal  is  given,  or  judg- 

rendSred,"*(?efcn-  "^^nt  imposiug  a  fiuc  only,  without  imprisonment  for  non- 
dwch""Vd^       payment,  and  the  defendant  is  not  detained  for  any  other 
legal  cause,  he  must  be  discharged  as  sixm  as  the  judgment 
is  given. 
Proceediors  ^^^'  ^^'     Whcu   a  judgment   of   imprisonment    is 

when  jiidgmeat  entered,  a  certified  copy  thereof  or  an  order  of  oommit- 

ot  imprisonment  '.,  i/»/»i  ••  •»•! 

is  entered.         mcut  recitmg  the  facts  of  the  conviction  and  judgment 
must  be  delivered  to  the  sheriff,  marshal,  or  other  officer, 
which  is  a  sufficient  warijint  for  the  execution  of  the  judg- 
ment. 
Defendiint  not  Sec.  55.     Whcu  a  judgmcut  is  entered  imposing  a 

SitSTfiiirand*^  fine,  or  a  fine  and  costs,  and  ordering  the  defendant  to 
costs  are  paid,  be  imprisoned  until  the  fine,  or  fine  and  costs,  are  paid, 
a  certified  copy  of  the  judgment  or  an  order  of  com- 
mitment reciting  the  facts  of  the  conviction  and  judgment 
may  be  delivered  to  the  officer  who  must  hold  the  defendant 
in  custody  during  the  time  specified  in  the  judgment,  unless 
the  fine,  or  fine  and  costs,  are  sooner  paid.  In  no  case 
must  the  total  amount  of  fine  and  costs  be  as  great  as  three 
hundred  dollars. 
Defendant  must  Sec.  56.     Upou  payment  of  the  fine,  or  fine  and 

npon*^a^ment  of  oosts,  the  officcr  must  discharge  the  defendant,  if  he  is  not 
itc.^"*'  •**^*P'»  detained  for  any  other  legal  cause,  and  deliver  the  money 
to  the  justice,  who  shall  apply  it  to  the  payment  of  the 
expenses  of  the  prosecution,  and  pay  over  the  residue,  if 
any,  within  thirty  days  to  the  county  or  city  treasurer,  se- 
cording  as  the  ofiense  is  prosecuted  for  the  violation  of  a 
Territorial  statute  or  city  ordinance.  If  a  fine  is  imposed, 
and  paid  before  commitment,  it  must  be  applied  as  pre- 
scribed in  this  Chapter. 


Chapter  VI. 


BaU. 


Defendant  may  Sec.  59.     The  defendant  at  any  time  after  his  arrest, 

biiuTanJ*limc.  ^^d  bcfore  conviction,  may  be  admitted  to  bail. 
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Sec.  60.     Admission  to  bail  is  the  order  of  a  eOmpe-  ^1^"?*^  oScr 
tent  court  or  maccistrate  that  the  defendant  be  discharii^ed  discharging 

..^1,^1  1     •  1  defendant- 

irom  actual  custody  upon  bail. 

Sec.  61.     The  taking  of  bail  consists  in  the  accept-  Theukingof 
anoe,  by  a  competent  court  or  magif>trate,  of  the  undertak-  cc*t«nce  of ^ 
ing  of  sufficient  bail  for  the  appearance  of  the  defendant  «uffici€nt  under- 
according  to  the  terms  of  the  undertaking,  or  that  the  bail  ^  "*" 
will  pay  to  the  people  of  this  Territory  a  specified  sum. 

Sec.  62.     The  defendant,  at  any  time  after  the  mak-  Defendant  may 
ing  of  an  order  admitting  him  to  bail,  instead  of  giving  ^^1}  *™"""' 
bail,  may  deposit  with  the  magistrate  or  court,  in  which 
he  is  held  to  answer,  the  sum  mentioned  in  the  order,  and 
upon  delivering  to  the  officer  in  whose  custody  he  is,  a  cer- 
tificate of  the  deposit,  he  must  be  discharged  from  custody. 

Sec.  63.     If  the  defendant  has  given  bail,  he  may,  After  defendant 
at  any  time  before  the  forfeiture  of  the  undertaking,  in  u^l^dei^h 
like  manner  deposit  the  sum  mentioned  in  the  recognizance,  *""""*  <''^  **=• 
and  upon  the  deposit  being  made  the  bail  is  exonerated. 

Sec.  64.      When   money   has  been   deposited,   if  it  court  may  apply 
remain  on  deposit  at  the  time  of  a  judgment  for  the  pay-  ^®s"rj>**Jayraent 
ment  of  a  fine,  the  court  may  apply  the  money  in  satisfao-  ©f  fine,  etc. 
tion  thereof,  and  after  satisfying  the  fine  and  costs,  must 
refund  the  surplus,  if  any,  to  the  defendant. 

Surrender  of  the  Defendant. 

Sec.  65.     At  any  time  before  the  forfeiture  of  their  xhe  baii  may 
undertaking  the  bail  may  surrender  the  defendant  in  their  feiSSHt  a'lny 
^'xoneration,  or  he  may  surrender  himself,  to  the  officer  to  time  before  for- 
whoee  custody  he  was  committed  at  the  time  of  giving  **"'* 
hail,  in  the  following  manner. 

First — A  certified  copy  of  the  undertaking  of  the  Mnnnerof. 
l)ail  must  be  delivered  to  the  officer  who  must  detain  the 
defendant  in  his  custody  thereon  as  upon  a  commitment, 
and  by  a  certificate  in  writing  acknowledge  the  surrender. 

Second — Upon  the  undertaking  and  the  certificate  of 
the  officer,  the  court  in  which  the  action  is  pending  must 
order  that  the  tail  be  exonerated,  and  on  filing  the  order 
and  the  papers  used  on  the  application,  they  are  exonerated 
a(XH)rdingly. 

Sec.  66.     For  the  purpose  of  surrendering  the  defend-  xhebaii  mav 
ant,  the  bail  at  anv  time  before  they  are  finally  discharjred,  arrest  defendant 
und  at  any  place  within  the  Territoiy,  may  themselves  arrest  of  surrendering 
him,  or  by  a  written  authority  endorsal  on  a  certified  copy  *""  * 
«f  the  undertaking,  may  empower  any  person  of  suitable 
age  and  discretion  to  do  so.  ' 
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Sec.  67.     If  money  has  been  deposited   instead  of 
bct^°de^ited,    bail,  and  the  defendant,  at  any  time  before  the  forfeiture 
mraedif*dcfen.   thcreof,  Surrenders  himself  to   the  officer  to  whom   the 
hhweif"^"***'    commitment  was  directed,  in  the  manner  provided  in  the 
last  two  sections,  the  court  must  order  a  return  of  the  de- 
posit to  the  defendant,  upon  producing  the  certificate  of  the 
officer  showing  the  surrender. 

Forfeiture  of  the  undertaking  of  Bail  o^  of  the  deposit  of 

Money. 

Sec.  68.  If,  without  sufficient  excuse  defendant  n^- 
feiwd  ^*"  "  ^^^  '®^  *^  appear  for  trial  or  judgment,  or  upon  any  other 
occasion  when  his  presence  in  court  may  be  lawfully  re- 
quired or  to  surrender  himself  in  execution  of  the  judg- 
ment the  magistrate  must  direct  the  fact  to  be  entered  upon 
the  minutes,  and  the  undertaking  of  bail,  or  the  money 
deposited  instead  of  bail,  as  the  case  may  be,  is  ther^pon 
declared  forfeited.  But  if  at  any  time  before  the  final 
adjournment  of  the  court,  the  defendant  or  his  bail,  appear 
Court  may  direct  and  Satisfactorily  excuse  his  n^lect,  the  court  may  direct 

the  forfeiture  to       i        /.      /.  .  /»     i  i  ^  .^^  '   i  i  .  "^i         ■.. 

be  discharged,    the  lorieiture  ot  the  undertakmg  or  the  deposit  to  m  dis- 
charged upon  such  terms  as  may  be  just. 
Prosecuting  at-  Sec.  69.     If  the  forfeiture  is  not  discharged,  as  pro- 

'(^*^  "ac^tio^  vided  in  the  last  section,  the  prosecuting  attorney  may  at 
whe^'  ^*^       any  time,  after  the  adjournment  of  the  court  proceed  by 

action  only  against  the  bail  upon  their  undertaking. 

Money  deposited  Sec.  70.     If,  by  rcasoii  of  the  neglect  of  the  defend- 

f*rl?t  d*'  ^^^  *^  appear,  money  deposited  instead  of  bail  is  forfeited, 

be  paid  mto  the   aud  the  forfeiture  is  not  disehai'ged  or  remitted  the  mag- 

couniy  treasury  jg^^^tc  with  whom  it  is  dcposited  must  within  five  days 

after  the  bail  is  forfeited  pay  over  the  money  deposited 

into  the  county  treasury  of  the  county  in  which  the  offense 

•    was  committed. 

Sec.  71.  Bail  is  put  in  by  a  written  undertaking, 
fom°of  gwing  executed  by  two  sufficient  sureties  (with  or  without  the 
^»»-  defendant  in  the  discretion  of  the  magistrate^  and  ac- 

knowledged before  the  court  or  magistrate,  in  substantially 
the  following  form : 

An  order  having  been  made  on  the day  of , 

A.  D.  18 — ,  by  A.   B.,  a  justice  of  the  peace  of 

County  (or  as  the  case  may  be),  that  C.  D.  be  held .  to 
answer  upon  a  charge  of  (stating  briefly  the  nature  of  the 
offense)  upon  which  he  has  been  admitted  to  bail  in  the 
sum  of — —dollars;  we,  E.  F.  and  G.  H.  (stating  their 
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plaoe  of  residence  and  occupation,)  hereby  undertake  that 
the  above  named  C.  D.  will  appear  and  answer  the  charge 
above  mentioned,  in  whatever  court  it  may  be  prosecuted, 
and  will  at  all  times  hold  himself  amenable  to  the  orders 
and  process  of  the  court,  and  if  convicted,  will  appear  for 
judgment  and  render  himself  in  execution  thereoi,  or  if  he 
fails  to  perform  either  of  these  conditions,  that  we  will  pay 
to  the  people  of  the  Territory  of  Utah  the  sum  of— dol- 
lars (inserting  the  sum  in  which  the  defendant  is  admitted 
to  bail). 

Sec.  72.     The  qualifications  of  bail  are  as  follows:      Qualification  of 

First — Each  of  them  must  be  a  resident,  and  house-  *»**• 
holder,  or  freeholder  within  the  Territory;  but  the  court 
or  magistrate  may  refuse  to  accept  any  person  as  bail  who 
is  not  a  resident  of  the  county  in  which  the  offense  was 
committed  where  bail  is  offered; 

Second — ^They  must  each  be  worth  the  amount  speci- 
fied in  the  undertaking  exclusive  of  property  exempt  from 
execution ;  but  the  court  or  magistrate,  on  taking  bail,  may 
allow  more  than  two  sureties  to  justify  severally  in  amounts 
less  than  that  expressed  in  the  undertaking,  if  the  whole 
justification  be  equivalent  to  that  of  sufficient  bail. 

Sec.  73.  The  bail  must  in  all  cases  justify  by  affi- 
<la\4t  taken  before  the  magistrate,  that  they  each  possess 
the  qualifications  provided  in  the  preceding  section.  The 
magistrate  may  further  examine  the  bail  upon  oath  con- 
cerning their  sufficiency,  in  such  manner  as  he  may  deem 
proper. 

Sec.  74.     Upon  the  allowance  of  bail,  and  the  execu-  j. .   .        . 
tion  of  the  undertaking,  the  magistrate  must,  if  the  de-  discharged  upon 
fendant  is  in  custody,  make  and  sign  an  order  for  his  bSSr'*"*^ 
discharge  upon  the  delivery  of  which  to  the  proper  officer 
the  defendant  must  be  disdiarged. 


Chapter  VII. 


Subpoenaa* 


Sec.  78.     The  process  by  which  the  attendance  of  „^    . 

..  1/*  .  '    .      ^       •  •■!•  What  IS  a  sub 

Witnesses  before  a  court  or   magistrate  is   required  is  a  poena, 
subpcena. 
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Kither  party  en* 
titled  to  sub- 
poenas, etc. 


Form  of  sub- 
poena. 


When  books, 
papers,  etc., 
are  required. 


Who  may  serre 
subpoena. 


Sbx:.  79.  On  the  application  of  either  party,  the 
justice  must  issue  a  subpoena  for  such  witness  or  witnesses 
as  are  desired  by  the  applicant;  Provided,  That  names  of 
all  the  witnesses  desired  oy  both  parties,  may  be  included 
in  the  same  subpoena. 

Sec.  80.  A  subpoena  must  be  substantially  in  the 
following  form  :  The  people  of  the  Territory  of  Utah  to 
(naming  the  witness  or   witnesses):  You   are  required  to 

appear  before  me, ,  a  Justice  of  the  Peace  of 

precinct,  in county,  at  (naming  the  place)  on  (stating 

the  day  and  hour),  as  a  witness  in  a  criminal  action  prose- 
cuted by  the  people  of  the  Territory  of  Utah,  against . 

Given  under  my  hand  this — -dav  of ,  A.  D. 

18 . 


Penons  living 
out  cf  the  county 
not  oblif^ed  to 
attend  court 
unless. 

Proviso. 


The  justice  may 
require  any 
competent  per* 
son  to  act  as 
interpreter. 


,  Justice  of  the  Peace. 

If  books,  papers,  or  documents  are  required,  a  direc- 
tion to  the  following  effect  must  be  contained  in  the 
subpoena. 

"And  you  are  required  also,  to  bring  with  you  the 
following:  (describing  intelligibly  the  books,  papers  or 
documents  required.)" 

Sec.  81.  A  subpoena  may  be  served  by  any  person 
over  twenty-one  years  of  age,  but  a  peace  officer  must  serve 
in  any  county  any  subpoena  delivered  to  him  for  service, 
either  on  the  part  of  the  people  or  of  the  defendant,  and 
must,  without  delay,  make  a  written  return  of  the  service, 
subscribed  by  him,  stating  the  time  and  place  of  service. 
The  service  is  made  by  showing  the  original  to  the  witne** 
personally  and  informing  them  of  its  contents. 

Sec.  82.  No  person  is  obliged  to  attend  as  a  witness 
before  a  justice's  court,  out  of  the  county  in  which  the  wit- 
ness resides,  unless  the  justice  shall  indorse  on  the  subpoena 
an  order  for  the  attendance  of  the  witness ;  Provided,  Such 
indorsement  shall  not  be  made  on  the  subpoena  unless  the 
party  desiring  the  witness  shall  first  file  with  the  justice  an 
affidavit  showing  that  the  evidence  of  the  witness  is  ma- 
terial, and  that  his  attendance  at  the  trial  is  desired. 

Sec.  83.  The  justice  may  issue  an  order  requiring 
any  competent  person  to  appear  before  the  court  at  or 
during  a  trial  or  proceeding  and  act  as  interpreter.  Said 
interpreter  must  be  sworn  to  the  etfwt  that  he  will  w^ell  and 
truly,  to  the  best  of  his  ability,  discharge  the  duties  of  in- 
terpreter, under  the  direction  of  the  court.  The  manner 
of  compelling  compliance  on  the  part  of  the  interj)reter  is 
the  same  as  tliat  provided  in  the  case  of  witnesses. 
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Chapter  VIII. 

Contempts  and  the  Punishments  thereof. 

Sec.  84.     A  justioe  may   punish,  as  for  contempt,  justice  may 
|>ersoDs  guilty  of  the  following  acts,  and  no  other:  tempt*)  when!°"' 

1.  Disorderly,  contemptuous  or  insolent  behavior  to- 
wards? the  justice  while  holding  court,  tending  to  interrupt 
the  due  course  of  a  trial  or  other  judicial  proceeding. 

2.  A  breach  of  the  peace,  boisterous  conduct,  or  vio- 
lent disturbance  in  the  presence  of  the  justioe,  or  m  the  im- 
mediate vicinity  of  the  court  held  by  him,  tending  to  inter- 
rupt the  due  course  of  a  trial  or  otner  judicial  proceeding. 

3.  Disobedience  or  resistance  to  the  execution  of  a 
lawfiil  order  or  process,  made  or  issued  by  him. 

4.  Disobedience  to  a  subpoena  duly  served,  or  refus- 
ing to  be  sworn,  or  to  answer  as  a  witness. 

5.  Rescuing  any  person  or  property  in  the  custody  of 
an  officer  by  virtue  of  an  order  or  process  of  the  court  held 
by  him. 

Sec.  86.     When  a  contempt  is  committed  in  the  im-  contempt  in 
mediate  view  and  presence  of  tne  justice,  it  may  be  pun-  g^SJIf^bimm 
ished  summarily;  to  that  end  an  order  must  be  made  recit-  i«hed summarily, 
ing  the  facts,  as  they  occurred,  and  adjudging  that  the  per- 
son proceeded  against  is  thereby  guilty  of  contempt,  and 
that  he  be  punished  as  therein  prescribed. 

Sec.  86.     When  the  contempt  is  not  committed  in  the  when  contempt 
immediate  view  and  presence  of  the  justice,  a  warrant  of  lij^en""!!"*'* 
arrest  may  be  issued  oy  such  justice,  on  which  the  person  JJ**^^^'  *  Ti""- 
!jo  guilty  may  be  arrested  and  brought  before  the  justice  ?s"c<r"^ 
immediately,  when  an  opportunity  to  be  heard  in  his  de- 
fense or  excuse  must  be  given.     The  justice  may,  thereup- 
on, discharge  him,  or  may  convict  him  of  the  offense. 

Sec.  87.     A  justice  may  punish  for  contempt  by  fine  Penalty  for 
or  imprisonment,  or  both;  such  fine  not  to  exceed  in  any  contempt- 
case  one  hundred  dollars,  and  such  imprisonment,  one  day. 
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Chapter  IX. 


Appeals  to  District  Courts. 


Defendant  may 
appeal  to  dis- 
trict court. 


Appeal,  how 
taJcen. 


Witnesses  may 
be  required  to 
enter  into  recog* 
nizance  for  their 
appearance. 


Appeal  cannot 
be  dismissed  for 
insufficiency, 
etc, 


If  appeal  is  dis- 
missed, copy 
must  be  remitted 
to  justice. 

Appeal  vacates 
judgment. 


Sec.  90.  Any  defendant  in  a  criminal  action  tried 
before  a  justice  of  the  peace,  who  is  dissatisfied  with  the 
final  judgment  of  such  justice,  may  appeal  therefrom  to 
the  district  court  of  the  district  embracing  the  county  where 
such  justice's  court  is  held,  at  any  time  within  thirty  days 
from  the  rendition  of  such  judgment. 

Sec.  91.  The  appeal  is  taken  by  filing  with  the  jus- 
tice an  affidavit  by  or  on  behalf  of  the  appellant,  in  which 
the  alleged  errors  of  the  proceedings  complained  of  are 
stated,  and  that  the  affiant  verily  believes  that  injustice  has 
been  done,  and  by  filing  an  undertaking  by  or  on  behalf  of 
the  defendant,  in  at  least  double  the  amount  of  the  fine,  or 
of  the  fine  and  costs,  as  the  case  may  be,  with  at  least  two 
good  and  sufficient  sureties,  and  oonditioned  that  he  will 
appear  at  the  first  term  of  the  court  thereafter  to  which 
appeal  is  taken. 

Sec.  92.  The  justice  may  cause  all  material  wit- 
nesses to  enter  into  recognizance  to  appear  at  the  time  and 
place  of  trial,  and  shall  forthwith  transmit  all  papers  in 
the  case  together  with  a  certified  copy  of  the  entries  in  his 
docket,  to  the  clerk  of  the  district  court  to  which  the  case 
is  appealed. 

Sec.  93.  No  appeal  shall  be  dismissed  for  any  insuf- 
ficiency or  informality  m  either  the  affidavit  or  undertaking, 
or  both,  if  the  defendant  file  a  sufficient  affidavit  or  under- 
taking in  pursuance  of  any  order  of  the  court. 

Sec.  94.  If  the  appeal  is  dismissed,  a  copy  of  the 
order  of  dismissal  must  oe  remitted  to  ihe  justice,  who 
may  proceed  to  enforce  the  judgment. 

Sec.  95.  The  appeal  vacates  the  judgment  appealed 
from,  and  the  case  must  be  tried  de  novo  in  the  district 
court. 
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Chapter  X. 
General  Provmons. 

Sec.  98.     In  criminal  caseB,  the  jurisdiction  of  jus-  j urMiction  ot 
tices  of  the  peace  extends  to  the  limits  of  their  rtepective  j"«t»c«  «>«  the 

^.  *  *  peace. 

counties. 

Sec.  99.    The  rules  for  determining  the  competency  Rules  for  deter- 
of  witoe««  in  civil  actions  are  appli<«ble  also  to  criminal  J^-'^^r 
actions  and  proceedings,  except  as  otherwise  provided  in  "«»«»• 
this  act. 

Sec.  100.     Except  with  the  consent  of  both,  or  in  Husband  and 
cases  of  criminal  violence  upon  one  by  the  other,  neither  TwtS^tn^^' 
husband  nor  wife  are  competent  witnesses  for  or  against  SS-"*' ***^'' 
each  other,  in  a  criminal  action  or  proceeding  to  which  one 
or  both  are  parties. 

Sec.  101.     A  defendant  in  a  criminal  action  or  pro-  Defendant  with- 
ceeding  to  which  he  is  a  party,  is  not,  without  his  consent,  2,"i*i~^! 
a  competent  witness  for  or  against  himself.     His  necrlect  or  tent  witn«« 

J*      \  .         •        -t'  A      T    It  A    •  •        against  himself. 

refusal  to  give  his  consent  shall  not  m  any  manner  preju- 
^  him  nor  be  used  against  him  on  the  trial  or  pro- 
ceeding. 

Sec.  102.    A  justice  of  the  peace  may  depute,  i**  »       ^  u. 
writing,  any  suitable  and  discreet  person  to  act  as  constable,  p^ce  may'de. 
when  no  constable  is  at  hand,  and  the  nature  of  the  busi-  p"^«>"^^'«- 
ness  requires  immediate  action. 

Sec.  103.    A  peace  officer  is  a  sheriff  of  a  county,  a  whoba  pe^e 
constable  of  a  precinct,  a  marshal  or  a  policeman  of  any  *****'• 
inooroorated  city. 

Sec.  104.    The  proceedings  relative  to  binding  any  Proceedings  in 
person  over  to  keep  the  peace  are  specified  in  Chapter  III.  JiJ^SioM^w 
of  Title  I.  of  "An  Act  R^ulating  the  Mode  of  Procedure  ^^pjJ* 
in  Criminal  Cases,"  approved  February  22,  1878,  andJ^eJi*" 
amended  in  1884. 

Seo.  105.  The  proceedings  relative  to  cases  in  which  The  prooeedinit& 
a  justice  8it»  as  a  committing  mi^strat^  are  also  specified  S^-^ISJiTjSS^ 
m  the  act  referred  to  m  the  preoedmg  section ;  all  expenses  j*»  1^°*^" 
incurred  in  such  cases  are  hereby  declared  to  b'   a  charge  whire  spJd?id) 
against  the  county  in  which  the  examination  is  held.  ^''' 

Sec.  106.    The  provisions  of  this  act  have  not  neo-  pro^iaioM  of 
essarily  any  application  to   procedure  in  civil  cases  in  J^^jJ^^T^'an**' 
iusticffi'  courts,  and  all  civil  actions  in  such  courts  must  application  to    * 

be  conducted  according  to  the  provisions  of  the  laws  rela-  ci^i^iittia,^tc. 
ao 
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tive  thereto,  and  nothing  in  this  act  shall  be  construed  as 
being  in  conflict  with  any  of  the  provisions  of  such  laws 
nor  of  the  provisions  of  any  law  relative  to  proceedings 
in  any  other  than  justices'  courts. 
When  act  ukes  ^Ec.  107.     This  act  shall  take  effect  at  twelve  o'clock 

•ffecL  noon  on  the  first  day  of  August,  A.  D.  1884,  and  from 

and  after  that  time  all  prosecutions  for  public  oilenses,  in 
all  courts  held  by  justices  of  the  peace,  police  justices,  and 
mayors  Imd  aldermen  sitting  as  justices  of  the  peace,  or 
police  justices,  whether  such  prosecutions  be  brougnt  under 
the  ordinances  or  by-laws  of  any  incorporated  city,  or 
under  the  laws  of  this  Territory,  must  be  conducted  ac- 
cording to  the  provisions  of  this  act. 

Sec.  108.     All  laws  and  parts  of  laws  in  conflict 
with  this  act  are  hereby  repealed. 
Approved  March  13,  1884. 


CHAPTER  LV. 


OF  CIVIL  PROCEDURE. 


AN  ACT  revising  the  Code  of  Civil  Procedure  of  Uuh 

Territory. 

Be  it  enacted  by  the  Governor  and  LegiskUire  Assembly 
of  the  Territory  of  Utah  as  follows: 

Preliminary  Provisions. 

Section  1.  This  Code  takes  effect  at  twelve  o'clock, 
cfftc?.**^'  **  **  noon,  on  the  first  day  of  August,  eighteen  hundred  and 
eighty-four. 

Sec.  2.  No  part  of  it  is  retroactive,  unless  expressly 
so  declared. 

Sec.  3.  The  rule  of  the  common  law,  that  statutes 
in  derogation  thereof  are  to  be  strictly  construed,  has  no 
application  to  this  Code.  The  Code  establishes  the  law  of 
this  Territory,  respecting  the  subjects  to  which  it  relates^, 


Not  retroactive. 
How  construed. 
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and  its  provisions  and  all  prooeedings  under  it,  are  to  be 
liberally  oonstrued,  with  a  view  to  effect  its  objects  and  to 
promote  justice. 

Sec.  4.    The  provisions  of  this  Code,  so  fer  as  they  construed  w 
are  substantially  the  same  as  existing  statutes,  must  be  con-  «*"»«"»'*<>»«■ 
.strued  as  continuations  thereof,  and  not  as  new  enactments. 

Sec.  5.    No  action  or  proceeding  commenced  before  Actions,  etc. 
this  Code  takes  effect,  and  no  right  accrued,  is  affected  by  Z*"^^  ^^' 
its  provisions,  but  the  proceedings  therein  must  conform  to 
the  requirements  of  this  Code  as  far  as  applicable. 

Sec.  6.  When  a  limitation  or  period  of  time  pi'e-  Limitations  shaii 
scribed  in  any  existing  statute  for  acquiring  a  right  or  ~"^""*  '^  ™°- 
barring  a  remedy,  or  tor  any  other  purpose,  nas  b^un  to 
run  before  this  Code  goes  into  effect,  and  the  same  or  any 
limitation  is  prescribed  in  this  Code,  the  time  which  has 
already  run  shall  be  deemed  part  of  the  time  prescribed  as 
sudi  limitation  by  this  Code. 

Sec.  7.  Holidays,  within  the  meaning  of  this  Code,  Hoiiday%. 
are  every  Sunday;  the  first  day  of  January;  the  twenty- 
seoond  day  of  February;  the  thirtieth  day  of  May,  coiji- 
monly  called  Decoration  Day;  the  fourth  day  of  July;  the 
twenty-fourth  day  of  July,  commonly  called  Koneers'  Day; 
the  twenty-fifth  day  of  December;  and  all  days  which  may 
be  set  apart  by  the  President  of  tiie  United  States,  or  the 
Governor  of  Utah  Territory,  by  proclamation,  as  days  of 
fast  or  thanksgiving. 

Sec.  8.     The  time  in  which  any  act  provided  by  law  compuuuon  of 
is  to  be  done  is  computed   by  excluding  the  first  day, 
and  including  the  last  day,  unless  the  last  day  is  a  holiday, 
and  then  it  is  also  excluded. 

Sec.  9.     Whenever  any  act  of  a  secular  nature,  other  ^^^.^ 


time. 


I  in  act  not 


than  a  work  of  necessity  or  mercy,  is  appointed  by  law  or  ^^j^****"*  **" 
contract  to  be  performed  upon  a  particular  day,  which  day  **  *  ^' 
falls  upon  a  holiday,  such  act  may  be  performed  upon  the 
next  business  day  with  the  same  effect  as  if  it  had  been 
performed  upon  the  day  appointed;  Promded^  That  nothing 
in  this  or  the  preceding  section  shall  be  so  construed  as  to 
in  any  manner  diange,  alter  or  modify  the  time  of  the  ma- 
turity of  negotiable  instruments  as  provided  in  an  act 
entitled"  An  Act  in  Relation  to  Negotiable  Instruments," 
approved  March  9,  1882. 

Sec.  10.     When  the  seal  of  a  court,  or  public  officer,  scai  defined, 
is  required  by  law  to  be  affixed  to  any  paper,  the  word  seal 
includes  an  impression  of  such  seal  upon  the  paper  alone,  as 
well  as  upon  wax  or  a  wafer  affixed  thereto.     In  all  other 
<B6es  the  word  seal  may  include  a  scroll  printed  or  written. 
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Joint  authority. 


Wordt  and 
phrases. 


Ternu  defined. 


Property  de- 
fined. 

Real  property. 


Personal  prop- 
erty. 

Month. 

Win. 
Writ. 


Sute. 


Sec.  11.  Wordfl  giving  a  joint  authority  to  three  or 
more  public  officers  or  other  persons,  are  construed  as  eiv- 
ing  such  authority  to  a  majority  of  them,  unless  it  is  other- 
wise expressed  in  the  act  giving  the  authority. 

Sec.  12.  Words  and  phrases  are  construed  aocordixig 
to  the  context  and  the  approved  usage  of  the  language;  but 
technical  words  and  phrases,  and  such  others  as  have  ac- 
auired  a  peculiar  and  appropriate  meaning  m  law,  or  are 
aefined  in  the  succeeding  section,  are  to  be  construed  ac- 
coniW  to  SUA  peculiar  and  appropriate  n^eaoing  or 
definition. 

Sec.  13.  Words  used  in  this  Code  in  the  present 
tense  include  the  future  as  well  as  the  present;  words 
used  in  the  masculine  gender  include  the  feminine  and 
neuter ;  the  singular  number  includes  the  plural,  and  the 
plural  the  singular;  the  word  person  includes  a  corporation 
as  well  as  a  natural  person;  writing  includes  printing; 
oath  includes  affirmation  or  declaration ;  and  every  mode 
of  oral  statement  under  oath  or  affirmation  is  embraced  by 
the  term  "testify,"  and  every  written  one  in  the  term 
"depose";  signature  or  subscription  includes  mark,  when 
the  person  cannot  vrite,  his  name  being  written  near  it  and 
witnessed  by  a  ^lerson  who  writes  his  own  name  as  a  wit- 
ness. The  following  words  also  have  in  this  Code  the 
sifiiiification  attached  to  them  in  this  section,  unless  other* 
wL  apparent  from  the  context: 

1.  The  word  "  property"  includes  both  real  and  per- 
sonal property. 

2.  The  words  "real  property"  are  co-extensive  with 
lands,  tenements  and  hereditaments,  water  rights,  possessory 
rights  and  claims. 

3.  The  words  "personal  propertv "  include  money, 
goods,  chattels,  things  in  action,  and  evidences  of  debt. 

4.  The  word  "month"  means  a  calendar  month, 
unless  otherwise  expressed. 

6.    The  word  "will"  includes  codicils. 

6.  The  woid  "writ"  signifies  an  oider  or  pieoept  in 
writing,  issued  in  the  name  of  the  people,  or  of  a  court  or 
judidiu  officer,  and  the  word  "  process  a  writ  or  summons 
issued  in  the  course  of  judicial  proceedines. 

7.  The  word  "State"  when  appliea  to  the  different 
parts  of  the  United  States,  includes  tne  District  of  Colum- 
oia  and  the  Territories;  and  the  words  "United  States" 
may  include  the  District  and  Territories. 

Sec.  14.  No  statute,  law  or  rule,  is  continued  in 
force  because  it  is  consistent  with  the  provisions  of  this 
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Code  on  the  same  subject;  but  in  all  cases  provided  for  by  S?oMSteSt^with 
this  Code,  all  statutes,  laws  and  rules  heretofore  in  force  co<^«  repealed, 
in  this  Territoiy,  whether  consistent  or  not  with  the  pro- 
visions of  this  Code,  unless  expressly  continued  in  force  by 
it,  are  repealed  and  abrogated.  This  repeal  or  abrogation 
does  not  revive  any  former  law  heretofore  repealea,  nor 
does  it  a£fect  any  right  already  existing  or  accrued,  or 
any  action  or  proceeding  already  taken,  except  as  in  this 
Code  provided;  nor  does  it  affect  any  private  statute  not 
expressly  repealed. 

Sec.  16.    This  act,  whenever  cited,  enumerated,  re-  Thhaohow 
ferred  to  or  amended,  may  be  designated  simply  as  "  The  ^*^^°^' 
Code  of  Civil  Procedure,"  adding,  when  necessary,  the 
nnmber  of  the  section. 

Sec.  16.  When  the  violation  of  a  right  admits  of  cwn  M^cnmi- 
both  a  civil  and  criminal  remedy,  the  right  to  prosecute  ne^L  ^  °° 
the  one  is  not  merged  in  the  other. 


IS8  XiAWS  OF  UTAH. 


The  courts. 


PART  I. 


OF  COURTS  OF  JUSTICE. 


TITLE  I. 


OBGAXIZATIOK  AND  JURISDICTION. 


Courts  of  record. 


Chapter  I« 
Courts  of  Justice  in  General. 

Sec.  17.    The  following  are  the  courts  cpf  justice  of 
this  Territory: 

1.  The  supreme  court. 

2.  The  district  courts. 

3.  The  probate  courts. 

4.  The  justices'  courts. 

Sec.  18.     The  courts  enumerated  in  the  first  three 
subdivisions  of  the  preceding  section  are  courts  of  record. 


Chapter  II. 
Supreme  Court* 

Sec.  19.   Thejurisdictionofthiscourt  isof  twokinds: 

1.  Original;  and, 

2.  Appellate. 
Sec.  20.     Its   original  jurisdiction   extends    to   the 

yiciton!'^""''  issuance  of  writs  of  mandate,  certiorari,  prohibition,  habea?* 
cor|>us,  and  all  writs  neoessarj-  to  the  complete  exercise  of 
its  appellate  jurisdiction. 


jurisdiction. 


Original  juris- 
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Sec.  21.     Itsappellat^jurisdiction  extends  to  a  review  ^  .^^^ 

of  all  cases  removed  to  it  under  such  regulations  as  are  or  dicKn.^^""* 
may  be  prescribed  by  law,  from  the  decisions  of  the  dis- 
trict courts. 

Sec.  22.    The  court  may  reverse,  affirm,  or  modify  May  »«^ers€. 
any  order  or  judgment  appealed  from,  and  may  direct  the  ffy .TtLTremit 
proper  judgment  or  order  to  be  entered,  or  direct  a  new  ^^' 
trial  or  furmer  proceedings  to  be  had.     Its  judgment  must 
be  remitted  to  the  court  from  which  the  appeal  was  taken. 
The  decisions  of  the  court  shall  be  given  m  writing;  and 
in  giving  a  decision,  if  a  new  trial  be  granted,  the  court 
shall  nass  upon  and  determine  all  the  questions  of  law  in-  ^^^*  ™ 
volved  in  the  case,  presented  upon  such  appeal,  and  neces- 
sary  to  the  final  determination  of  the  case. 

Sec.  23.    The  presence  of  two  justices  of  the  supreme  p,^,^^  ^f  ,^„ 
court  is  necessary  for  the  transaction  of  business,  but  one  justices, 
of  the  justices  may  adjourn  the  court  from  day  to  day  or 
to  a  particular  day,  or  until  the  next  term. 

Sec.  24.  The  concurrence  of  two  justices  of  the 
i^npreme  court  is  necessary  to  pronounce  a  judgment;  if 
two  do  not  concur,  the  case  must  be  re-heard. 

Sec.  25.    There  must  be  held  in  each  year  two  terms  Terms  of  the 
of  the  supreme  court  for  the  hearing  of  causes,  to  be  held  Supreme  court, 
at  the  capital  of  the  Territory,  at  such  times  as  the  Gov- 
ernor thereof  may  by  proclamation  fix. 


Chapter  III. 

District  Qmrts. 

Sec.  26.  The  jurisdiction  of  the  district  courts  ex- 
tends: Jurisdiction. 

1.  To  all  civil  actions  for  relief  formerly  given  in 
courts  of  equity. 

2.  To  all  civil  actions  in  which  the  subject  of  litiga- 
tion is  not  capable  of  pecuniary  estimation. 

3.  To  all  civil  actions  in  which  the  subject  of  liti^- 
tioD  is  capable  of  pecuniary  estimation  or  which  involve 
the  title  or  possession  of  real  estate,  or  the  legality  of  any 
tax,  impost,  assessment,  toll,  or  municipal  fine, 

4.  To  actions  of  forcible  entry  and  detainer  to  pro- 
ceedings in  insolvency;  to  actions  to  prevent  or  abate  a 
nuisance;  to  actions  of  divorce,  and  for  annulment  of  mar- 
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Duntion  of 
Terra. 


Adjournmttnts. 


Judgmenii  and 
orden  entered 
in  vacation. 


riage,  and  to  all  such  special  cases  and  proceedings  as  are 
not  otherwise  provided  for. 

6.  To  the  trial  of  all  indictments;  said  courts  shall 
have  the  power  of  naturalization,  and  to  issue  papers  there- 
for. Said  courts  and  their  judges,  or  any  of  them,  shall 
have  power  to  issue  writs  of  mandamus,  certiorari,  prohibi- 
tion, qiio  warranto,  in  their  respective  districts,  and  of 
habeas  corpus  on  petition  hj  or  on  behalf  of  any  person  in 
actual  custody.  Injunctions  and  writs  of  prohibition  may 
be  issued  and  served  on  legal  holidays  and  non-judicial 
days. 

6.  Its  appellate  jurisdiction  extends  to  all  cases  aris- 
ing in  probate  or  justices'  courts;  and  to  all  other  matters 
and  cases  wherein  an  appeal  to  it  is  or  may  be  allowed  by 
law. 

Sec.  27.  Each  term  must  be  held  until  the  business 
is  disposed  of,  or  until  a  day  fixed  for  the  oonunencement  of 
some  other  term  in  the  district. 

Sec.  28.  The  court  may  adioum  from  time  to  time 
during  the  term,  and  may,  when  the  public  convenience  re- 
quires, adjourn  tike  term  over  the  time  fixed  by  law  for  the 
commencement  of  another  term  in  the  same  district. 

Sec.  29.  Judgments  and  orders  of  this  court  may  be 
entered  either  in  term  or  vacation. 


Chapter  IV. 
Probate  Court. 


Court  in  each 
County. 

Jurisdiction  6f 
Probate  Court. 


Sec.  35.  There  must  be  a  probate  court  held  in  each 
of  the  counties. 

Sec.  36.    The  probate  court  has  jurisdiction: 

1.  In  the  settlement  of  the  estates  of  decedents,  and 
in  matters  of  guardianship  and  other  like  matters. 

2.  In  suits  of  divorce  for  statutory  causes  concur- 
rently with  the  district  courts,  but  any  defendant  in  a  suit 
for  divorce  commenced  in  this  court  shall  be  entitled,  after 
appearance  and  before  plea  or  answer,  to  have  said  suit  re- 
moved to  the  district  court  having  jurisdiction,  when  said 
suit  shall  proceed  in  like  manner  as  if  originally  com- 
.menced  in  said  district  court. 

3.  To  make  such  orders  as  may  be  necessary  to  the 
exercise  of  the  powers  conferred  upon  it. 
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4.  To  enter  land  in  trust  for  the  use  and  benefit  of 
the  oocnpants  of  towns  in  the  various  oounties,  accord  ine 
to  the  provisions  of  any  law  of  Congress,  and  under  such 
roles  and  r^ulations  as  are  or  may  be  prescribed  by  the 
L^islative  Assembly. 

Sec.  37.    The  probate  proceedings,  records,  orders,  p^^^,„,  j,^^  ^ 
judgments,  and  decrees  of  this  court  are  construed  in  the  to  probate  pro- 
same  manner,  and  with  like  intendments,  as  the  proceed-  *^*****"«'* 
logs  in  courts  of  general  jurisdiction,  and  to  them  there  is 
aooorded  like  force,  effect,  and  legal  presumptions  as  to  the 
records,  orders,  judgments,  and  decrees  of  district  courts. 

Sec.  38.  The  probate  courts  shall  always  be  opened 
for  transaction  of  business,  but  r^ular  sessions  thereof 
shall  be  held  as  follows:  In  the  County  of  Salt  Lake, 
on  the  second  and  fourth  Mondays  of  each  month;  in  the 
Counties  of  Cache,  Weber,  Utah  and  Sanpete,  on  the 
second  Monday  in  each  month  and  in  the  remaining  coun- 
ties on  the  second  Monday  of  March,  June,  SeptemBer  and 
December  of  each  year;  each  session  shall  continue  until  all 
the  business  then  ready  for  a  hearing  is  disposed  of. 

Sec.  39.  The  terms  of  the  probate  court  must  be 
held  at  the  county  seat. 


Chapter  V. 
Justices^  Courts. 
Sec.  44.     Every  justice  of  the  peace  must  hold  a  justice 


must 


ic- 
tion. ' 


i:^XAi.  **f±*       SLiViiry  jua\,ux   ui     iiie   poicc   UlUSt   IIUIU  U  justice  mu 

justice's  court  in  the  precinct  or  city  for  which  he  is  elected  "JwT*^ 
or  appointed. 

Sec.  45.     The  civil  jurisdiction  of  these  courts  within  civu  jurisdi 
their  respective  precincts  or  cities  extends: 

1.  To  an  action  arising  on  contract  for  the  recovery 
of  money  only,  if  the  sum  claimed  is  less  than  three  hun- 
dred dollars. 

2.  To  an  action  for  damages  for  injury  to  the  person, 
or  for  taking  or  detaining  personal  property,  or  for  injur- 
ing  person^  property,  or  for  an  injury  to  real  property, 
>vhere  no  issue  is  raised  by  the  answer  involving  the  plain- 
tiff's title  to  or  possession  of  the  same,  if  the  damages 
claimed  be  less  than  three  hundred  dollars. 

3.  To  an  action  for  a  fine,  penalty  or  forfeiture,  less 
than  three  hundred  dollars,  given  by  statute  or  the  ordi- 
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Juritdiction  of. 


Jurisdiction  ex> 
tendii  to  county- 


Criminal  juris- 
diction. 


nanoes  of  an  incorporated  city  where  no  issue  is  raised  by 
the  answer  involving  the  legality  of  any  tax,  impost,  assess- 
ment, toll  or  municipal  fine. 

4.  To  an  action '  upon  a  bond  or  undertaking  con- 
ditioned for  the  payment  of  money,  less  than  three  hun- 
dred dollars,  though  the  penalty  exceed  that  sum,  the 
judgment  to  be  given  for  the  sum  actually  due.  When 
the  payments  are  to  be  made  by  installments,  an  action  may 
be  brought  for  each  installment  as  it  becomes  due. 

5.  To  an  action  to  recover  the  possession  of  personal 
property,  when  the  value  of  such  property  is  leas  than 
three  hundred  dollars. 

6.  To  take  and  enter  judgment  on  the  confession  of 
a  defendant,  when  the  amount  confessed  is  less  than  three 
hundred  dollars. 

Sec.  46.  The  justices'  courts  shall  have  concurrent 
jurisdiction  with  the  district  courts  within  their  respective 
precincts  and  cities: 

1.  In  actions  of  forcible  entry  and  detainer,  where 
the  whole  amount  of  rent  and  damages  claimed  is  less  than 
three  hundred  dollars. 

2.  In  actions  to  enforce  and  foreclose  liens  on  per- 
sonal property,  where  the  amount  of  the  liens  and  the 
value  of  the  property  are  each  less  than  three  hundred 
dollars. 

Sec.  47.  Mesne  and  final  process  of  justices'  courts 
may  be  issued  to  any  part  of  the  county  in  which  they  are 

Sec.  48.  These  courts  have  jurisdiction  of  the  fol- 
lowing public  offenses,  committed  within  the  respective 
counties  in  which  such  courts  are  established : 

1.  Petit  larceny ; 

2.  Assault  an(i  batteiy,  not  charged  to  have  been 
committed  upon  a  public  officer  in  the  discharge  of  hu* 
duties; 

3.  Breaches  of  the  peace,  conunitting  a  willful  injury 
to  property,  and  all  misdemeanors  punishable  by  a  fine  lesj? 
than  three  hundred  dollars,  or  imprisonment  in  the  county 
jail  or  (!ity  prison  not  exceeding  six  months,  or  by  both 
such  fine  and  imprisonment. 
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Chapter  VI. 
General  Provisions  Respecting  Courts  and  Judicial  Officers, 

Sec.  50.     The  sittings  of  every  court  of  justice  are  sittings  pnbuc. 
public,  except  as  provided  in  the  next  section. 

Sec.  51.  In  an  action  for  divorce,  criminal  oonver-  Limiution*  on 
sation,  seduction,  abortion,  bastardy,  rape,  and  assault  So^.****"*  ***"' 
with  intent  to  commit  rape,  the  court  may,  in  its  discretion 
exclude  all  persons  who  are  not  directly  interested  therein, 
excepting  jurors,  witnesses  and  officers  of  the  court;  Pro- 
vided,  That  in  any  cause  the  court  may,  in  its  discretion, 
during  the  examination  of  a  witness,  exclude  any  and  all 
other  witnesses  in  the  cause. 

Sec.  52.     Every  court  has  power:  ^  ^       powers  of  coun 

1.  To  preserve  and  enforce  order  in  its  immediate  respecting  the 

*  conduct  of  ju- 

preseUCe;  dlclal  proceed- 

2.  To  enforce  order  in  the  proceedings  before  it,  or  *"*** 
l)efore  a  person  or  persons  empowered  to  conduct  a  judicial 
investigation  under  its  authority; 

3.  To  provide  for  the  orderly  conduct  of  proceedings 
before  it  or  its  officers; 

4.  To  compel  obedience  to  its  judgments,  orders  and 
process,  and  to  tne  orders  of  a  judge  out  of  court,  in  an 
actioD  or  proceeding  pending  therein ; 

5.  To  control,  in  furtherance  of  justice,  the  conduct 
of  its  ministerial  officers,  and  of  all  other  persons  in  any 
manner  connected  with  a  judicial  proceeding  before  it,  in 
every  matter  pertaining  thereto; 

6.  To  compel  the  attendance  of  persons  to  testify  in 
an  action  or  proceeding  pending  therein,  in  the  cases  and 
manner  provided  in  this  Code; 

7.  To  administer  oaths  in  an  action  or  proceeding 
|)ending  therein,  and  in  all  other  cases  where  it  may  be 
necessary  in  the  excercise  of  its  powers  and  duties; 

8.  To  amend  and  control  its  process  and  orders  so  as 
to  make  them  conformable  to  law  and  justice; 

9.  To  devise  and  make  new  process  and  forms  of 
proceedings  consistent  with  law  necessary  to  carry  into 
effect  the  powers  and  jurisdiction  possessed  by  it. 

Sec.  53.     Every  court  of  record  may  make  rules,  courti  of  recorci 
not  inconsistent  with  the  laws  of  this  Territorj^,  for  its  ">*>«»**'«  "»*«*'• 
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own  government  and  the  government  of  its  officers,  but 
such  rules  must  neither  impose  any  tax  or  charge  upon  any 
legal  proceeding,  nor  give  any  allowance  to  any  officer  for 
services. 

When  rules  take  ^*^*  ^'**     ^^®  Hilcs  adopted  by  the  supreme  court 

effect.  take  effect  twenty  days,  and  those  adopted  by  other  courts 

ten  days,  after  their  publication. 
Days  on  which  Sec.  55.     Courts  of  justicc  may  be  held  and  judicial 

S"h3<i!'^'"*^  business  transacted  on  any  day,  except  as  provided  in  the 

next  section. 

Days  on  which  Sec.  56.     No    court  cau   bc  opcued,   nor  can  any 

S"^J^I'cx?   judicial  business  be  transacted,  on  Sunday,  on  the  first  day 

cept,  etc.  of  January,  on  the  twenty-second  day  of  February,  on  the 

thirtieth  day  of  May,  on  the  fourth  day  of  July,  on  the 

twenty-fourth  day  of  July,  on  Christmas  or  Thanksgiving 

day,  on  any  day  on  which  the  general  election  is  held,  or 

on  any  l^d  holiday,  except  for  the  following  purposes: 

1.  To  give  upon  their  request,  instructions  to  a  jury 
when  deliberating  on  their  verdict; 

2.  To  receive  a  verdict  or  discharge  a  jury; 

3.  For  the  exercise  of  the  powers  of  a  magistrate  in 
a  criminal  action,  or  in  a  proceeding  of  a  criminal  nature; 
Provided,  That  in  civil  causes  orders  of  arrebt  may  be  made 
and  executed;  writs  of  attachment,  executions,  injunctions 
and  writs  of  prohibition,  may  be  issued  and  served;  pro- 
ceedings to  recover  possession  of  personal  property  may  be 
had;  and  suits  for  tne  purpose  oi  obtaining  any  such  writs 
and  proceedings  may  be  instituted  on  anyday. 

/-  -    ~.-.^  Sec.  57.     If  any  of  the  days  mentioned  in  the  last 

Court  appointed,  ,  ii-i  ••■/•■ii-i*  /» 

etc.,  for  thoje     scctiou  happcu  to  bc  the  day  appointed  for  the  holding  ot 
feJ'ScxTdiy.      a  court,  or  to  which  it  is  ac^oumed,  it  is  deemed  appointed 

for,  or  adjourned  to  the  next  day. 

Adjournmeni  of  Sec.  58.     If  uo  judgc  attend  on  the  day  appointed 

Sf*iS^'**^°'^*  ^'^^  *^®  holding  or  sitting  of  a  court,  or  on  me  day 

to  which  it   may  have  been  adjourned,  before  noon,  the 

clerk  shall  make  an  entry  thereof  in  his  reccHxi,  and  the 

marshal,  sheriff,  or  clerk  must  adjourn  the  court  until  the 

next  day  at  ten  o'clock  a.  m.;  ana  if  no  judge  attend  on 

that  day,  before  noon,  the  marshal,  sheriff,  or  clerk  must 

adjourn  the  court  until  the  following  day,  at  the  same 

hour,  and  so  on  from  day  to  day,  for  one  week,  unless  the 

judge,  by  written   order,  directs  it  to  be  adjourned  to 

some  day  certain,  fixed  in  said  order,  in  which  case  it  shall 

be  so  adjourned. 

Sec.  59.     If  no  judge  attend  for  one  week,  and  no 
^*~'  written  order  is  made,  as  provided  in  the  last  section,  the 
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marshal,  sheriff  or  clerk  shall  adjourn  the  session  until  the 
time  appointed  for  the  holding  of  the  next  regular  session. 

Sec.  60.     No  recognizance,  or  other  instrument  or  Failure  of  term 
proceeding,  shall  be  rendered  invalid  by  reason  of  there  dSS  ^y're^- 
being  a  failure  of  the  term;  but  all  proceedings  pending  i5StSment**«c! 
in  court  shall  be  continued  to  the  next  regular  term,  unless 
an  adjournment  be  made  as  authorized  in  Section  58. 

Sec.  61.     In  case  of  such  continuance  or  adjourn-  persons  hew  to 
ment,  persons  recognized  or  bound  to  appear  at  the  regular  STSpm 'nSS 
term  which  has  failed  as  aforesaid,  shall  be  held  bound  in  Jppj*'  *'J*"' 
like  manner  to  appear  at  the  time  so  fixed,  and  their  sure-  said. 
ties,  if  any,  shall  be  liable,  in  case  of  their  non-appearance, 
in  die  same  manner  as  though  the  term  had  been  held  at 
the  regular  time  and  they  had  failed  to  make  their  appear- 
ance thereat. 

Sec.     62.    The  judge  or  judges  authorized  to  hold  ,^^  ^  .^ 
or  preside  at  a  court  appointed  to  be  held  in  a  county,  city  certain  cases, 
or  town,  may,  by  an  order  filed  with  the  clerk,  and  pub-  hJdi?J?ourt.** 
lished  as  he  or  they  nmy  prescribe,  direct  that  the  court 
may  be  held  or  continued  at  any  other  place  in  the  city, 
town  or  county,  than  that  appointed,  when  war,  insurrec- 
tion, pestilence  or  other  public  calamity  or  the  danger 
thereof,  or  the  destruction  or  danger  of  the  building  ap- 
pointed for  holding  court,  may  render  it  necessary,  and 
may,  in  the  same  manner,  revoke  the  order,  and  in  his  or 
their  discretion,  appoint  another  place  in  the  same  city, 
town  or  county,  for  holding  court. 

Sec.  63.    When  the  court  is  held  at  a  place  appointed  p^^.^ 
as  provided  in  the  last  preceding  section,  every  person  held  pear  atpUce 
to  appear  at  the  court  must  appear  at  the  place  no  appointed.  *pp***"***^- 

Sec.  64.     If  suitable  rooms  for  holding  the  district  j^^^„g  „^y  ^ 
courts,  and  the  chambers  of  the  judges  of  such  courts  be  PJ?^^**J^  ^^f* 
not  provided  in  the  place  or  places  appointed  for  holding  derf*  ""^  ^ 
said  courts,  together  with  attendants,  forniture,  foel,  lights, 
and  stationery  sufficient  for  the  transaction  of  the  Terri- 
torial business,  the  court  may  direct  the  sheriff  of  the 
county  where  the  court  is  to  be  held  to  provide  such  rooms, 
attendants,  furniture,  fuel,  lights  and  stationery,  and  the 
expenses  thereof  are  a  charge  against  the  Territory. 

Sec.  65.     Each  of  the  followinff  courts  has  a  seal :      what  court* 

1         nni  _.  have  seals. 

1.  The  supreme  court; 

2.  The  district  courts ; 

3.  The  probate  courts. 

Sec.  66.     The  clerk  of  the  court  must  keep  the  seal 

.  1  ^  *  Seals,  by  whom 

thereof.  kept. 
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Sec.  67.    The  teal  of  the  court  need  not  be  affixed  to 

Seals  of  court,       ,  j  •         j.L         •  j  x  j. 

to  what  proceed-  to  any  proceeding  therein,  or  document,  except : 

mgs  affixed.  ^         To  a  wrft; 

2.  To  a  certificate  of  the  probate  of  a  will,  or  of 
appointment  of  an  executoF,  administrator,  or  guardian. 

3.  To  the  authentication  of  a  copy  of  a  record  or 
other  proceeding  of  a  court,  or  of  an  officer  thereof,  or  of 
a  copy  of  a  document  on  file  in  the  office  of  the  clerk. 


TITLE  II. 


JUDICIAL  OFFICERS. 


Chapter  I. 

Judicial  Officers  in  General, 

Residence  of  ^^^'  ^0.     Each   probatc   judge  shall   reside  at  the 

l^^  Jo<*««    ooimty  seat  of  his  county,  during  the  term  of  his  office, 
and  every  justice  of  the  peace  shall  reside  in  the  city  or 
precinct  in  which  his  court  is  held. 
District  judge  ^^^'  ^^'     Whenever  the  condition  of  the  business  in 

may  hold  couru  thc  district  couit  of  any  district  is  such  that  the  judge  of 
trici.  '^  the  district  is  unable  to  do  the  same,  he  may  request  the 
judge  of  either  of  ttie  other  districts  to  assist  him,  and 
upon  such  request  made,  the  judge  so  requested  may  hold 
the  whole  or  part  of  any  term  or  any  branch  thereof  j  and 
when  by  reason  of  sickness,  or  absence  from  the  Terri- 
tory, or  from  any  other  cause,  a  court  cannot  be  held  in 
any  district  by  the  judge  thereof,  a  certificate  of  that  fact 
must  be  transmitted  by  the  clerk  to  the  Giovernor,  who 
may  thereupon  direct  some  other  district  judge  to  hold 
such  court,  and  the  acts  of  such  judge  so  holding  such 
court  or  any  branch  thereof  as  above  mentioned,  shall  be 
of  equal  force  as  if  he  were  duly  assigned  to  hold  the 
courts  in  such  district. 
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Chapter  II, 
Powers  of  Judges  cU  ChaihAets. 

Sec.  73.  District  judges,  at  chambers,  may  grant  all  Power*  of  dis- 
orders and  writs  which  are  usually  granted  in  the  first  in-  J.5|jJmiJi^f"  *' 
iftanoe  upon  ex  parte  applications  and  may  at  chambers 
hear  and  dispose  of  such  writs  and  of  motions  for  new 
trials,  and  try  and  determine  writs  of  habeas  corpus,  certi- 
orari, mandate  and  prohibition,  and  may  hear  applications 
to  discharge  all  such  orders  and  writs.  In  case  of  vacancy 
in  the  office  of  any  district  judge.  Or  his  absence  from  the 
Territory,  motions  may  be  made  before,  and  orders  granted 
by,  any  other  district  judge. 

Sec.  74.     The  parties  to  an  action  or  special  proceed-  piaoe  of  bearing 
ing,  pending  in  a  court  of  record,  may,  with  the  consent  of  ?SSSJ«*  may*be 
the  judge  who  is  to  try  or  hear  it,  without  a  jury,  stipu-  ch*"««it  when, 
late  in  writing,  that  it  shall  be  tried  or  heard  and  deter- 
mined, elsewhere  than  at  the  place  appointed  for  holding 
said  court 

The  stipulation  must  specify  the  place  of  trial   or  f^'P^'^'^^cTof  * 
hearing,  and  must  be  filed  in  the  office  of  the  clerk.  tfS'anu  bTfiM 


Chapter  III. 
DisqualificcUions  of  Judges, 
Sec.  76.     No  justice,  judge,  or  justice  of  the  peace  ^^    ^, 

*    „     ..  ^  •'!••'       ^«  j«  ^  When  disquali- 

^nall  sit  or  act  as  such  m  any  action  or  proceeding:  fied. 

1.  To  which  he  is  a  party,  or  in  which  he  is  inter- 
ested; 

2.  When  he  is  related  to  either  party  by  consan- 
Ijuinity  or  affinity  within  the  third  degree,  computed  ac- 
cording to  the  rules  of  law; 

3.  When  he  has  Ijeen  attorney  or  counsel  for  either 
party  in  the  action  or  proceeding. 

But  the  provisions  of  this  section  shall  not  apply  to 
the  arrangement  of  the  calendar  or  the  regulation  of  the 
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Not  to  act  as 
attorney  in  his 
own  court. 


Certain  judges 
not  to  act  as 
attorneys. 


No  judicial  offi- 
cer to  have  a 
partner. 


order  of  business,  nor  to  the  power  of  transferring  the 
action  or  proceeding  to  some  other  court. 

Sec.  77.  A  judge  cannot  act  as  attorney  or  counsel 
in  a  court  in  which  he  is  judge,  or  in  an  action  or  proceed- 
ing removed  therefrom  to  another  court  for  trial  or  review 
in  an  action  or  proceeding  from  which  an  appeal  may  lie 
to  his  own  court. 

Sec.  78.  A  justice  of  the  supreme  court,  or  Judge  of 
the  district  court,  cannot  act  as  attorney  or  counsel  in  any 
court  except  in  an  action  or  proceeding  to  which  he  is  a 
party  on  the  record. 

Sec.  79.  No  judge  or  other  judicial  officer  shall  have 
a  partner  acting  as  attorney  or  counsel  in  any  court  of  this 
Territory. 


Chapter  IV. 


IneiderUai  Powers  and  Duties  of  Judicial  Officers. 


General  powei»  Sbc.  82.     A  judgc  may  exercise,  out  of  court,  all  the 

cltlrt?*^°"^**^  powers  expressly  conferred  upon  a  judge  as  contradistin- 
guished from  the  court. 
of  •  d  ^^^'  ^^'     Every  judicial  officer  has  power: 

ci^officers^M  to  1.    To  prescrvc  and  enforce  order  m  his  immediate 

SS?bScJ?Aem  presence,  and  in  proceedings  before  him,  when  he  is  en- 
gaged in  the  performance  of  official  duty; 

2.  To  compel  obedience  to  his  lawful  orders  as  pro- 
vided in  this  Code; 

3.  To  compel  the  attendance  of  persons  to  testify  in 
a  proceeding  before  him,  in  the  cases  and  manner  provided 
in  this  Code; 

4.  To  administer  oaths  to  persons  in  a  proceeding 
pending  before  him,  and  in  all  other  cases  where  it  may  be 
necessary  in  the  exercise  of  his  powers  and  duties. 

Sec.  84.  For  the  effectual  exercise  of  the  powers 
conferred  by  the  last  preceding  section,  a  judicial  officer 
may  punish  for  contempt  in  the  cases  provided  in  this 
Code. 

Sec.  85.  Tlie  justices  of  the  supreme  court,  and  the 
judges  of  the  district  courts,  have  power  in  any  part  of  the 
Territory,  and  probate  judges  and  Justices  of  the  peace 
within  tlieir  respective  counties,  to  take  and  certify: 


Same. 


Same. 
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1.  The  proof  and  aclmowledgment  oi  a  conveyance 
of  real  property,  or  of  any  other  written  instrument; 

2.  The  acknowledgment  of  a  satisfaction  of  a  judg- 
ment of  any  court; 

3.  An  ai&davit  or  deposition  to  be  used  in  this  Ter- 
ritoiy. 


Chapter  V. 

iHscdlaneaus  Provisions  Respecting  Courts  and  Judicial 

Officers. 

Sbc.  88.     If  an  application  for  an  order,  made  to  a  , 

judge  of  the  court  in  which  the  action  or  proceeding  is  pS^'^Sffo?'^' 
pending,  is  refused  in  whole  or  in  part,  or  is  granted  con-  **';^J5  ^**'° 
aitionally,  no  subsequent  application  for  the  same  order  can  ^ 
be  made  to  any  other  judge,  except  of  a  higher  court;  but 
nothing  in  this  section  applies  to  motions  refused  for  any 
informiality  in  the  papers  or  proceeding  necessary  to  obtain 
the  order,  or  to  motions  refused,  with  liberty  to  renew  the 
same. 

Sec.  89.    A  violation  of  the  last  preceding  section 
may  be  punished  as  a  contempt,  and  an  order  made  con-  ge^ion^" 
trary  thereto  may  be  revoked  by  die  judge  who  made  it,  or 
vacated  by  a  judge  of  the  court  in  whidi  the  action  or  pro- 
ceeding IS  pending. 

Sec.  90.     No  proceeding  in  any  court  of  justice,  in  NopnK^im. 
an  action  or  special  proceedinfi^  pendine  therein,  is  afiected  affected  by 
by  a  vacancy  m  the  office  ot  all  or  any  of  the  judges,  or  by  of  judge,  etc. 
the  failure  of  a  term  thereof. 

Sec.  91.  Every  written  proceeding  in  a  court  of  p^^^  ^^ 
justice  in  this  Territory  shall  be  in  the  English  language,  be  m  the  ung. 
and  judicial  proceedings  shall  be  conducted,  preserved,  and  «««»•««• 
pubUshed  in  no  other. 

Sec.  92.    Such  abbreviations  as  are  in  common  use  Abbieviatiom 
may  be  used,  and  numbers  may  be  expressed  by  figures  or  *"**  fii»««- 
numerals  in  the  customary  manner. 

Sec.  93.    When  jurisdiction  is,  by  this  Code  or  by  Means  to  be 
any  other  statute,  conferred  on  a  court  or  judicial  officer,  SS?,£«-"« 
all  the  means  necessary  to  carry  it  mto  effect  are  also  given ;  '» ««"»'»■  «"«•• 
and  in  the  exercise  of  the  jurisdiction,  if  the  course  of 
proceeding  be  not  specifically  pointed  out  by  this  Code  or 

22 
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the  statute,  any  suitable  process  or  mode  of  proceeding 
may  be  adopted  which  may  appear  most  conformable  to 
the  spirit  of  this  Code,  or  the  statute. 


TITLE  III. 


PERSONS  SPECIALLY  INVESTED  WITH  POWERS  OP  A  JUDI- 
CIAL NATURE. 


Jury  defined. 


Different  kinds 
of  Junes. 


Grand  jury  de- 
fined. 


Trial  jury  dc 
filled. 


Number  of  a  trial 
jury. 


Jury  of  inquest 
dtrnnt'd. 


Chapter  I, 
Oj  Jurors* 

Sec.  98.  A  jury  is  a  body  of  men  temporarily  se- 
lected from  the  citizens  of  a  particular  district  and  invested 
with  power  to  present  or  indict  a  person  for  a  public 
oSense,^  or  to  try  a  question  of  fibct. 

Sec.  99.    Junes  are  of  three  kinds: 

1.  Grand  juries; 

2.  Trial  juries; 

3.  Juries  of  inquest. 

Sec.  100.  A  grand  jury  is  a  body  of  men,  fifteen  in 
number,  returned  in  pursuance  of  law  from  citizens  of  the 
district  before  a  court  of  competent  jurisdiction,  and  sworn 
to  inquire  of  public  offenses  committed  or  triable  within 
the  district. 

Sec.  101.  A  trial  jury  is  a  body  of  men  i^etumed 
from  the  citizens  of  a  particular  district  before  a  court  or 
oiScer  of  competent  jurisdiction,  and  sworn  to  try  and  de- 
termine by  unanimous  verdict  a  question  of  &Gt. 

Sec.  102.  A  trial  jury  in  a  district  court  consists  of 
twelve,  and  in  the  justices'  courts  of  six  men,  imless  the 
parties  to  the  action  or  proceeding,  in  other  than  criminal 
cuses,  agree  upon  a  less  number. 

Sec.  103.  A  jury  of  inquest  is  a  body  of  men  sum- 
moned from  the  citizens  of  a  particular  district,  before  the 
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marshal,  sheriff  or  coroner,  or  other  ministerial  officer,  to 
inquire  of  particular  facts. 

Sec.  104.     A  person  is  competent  to  act  as  a  juror  if  whoarecompe- 

Kpkp.  tent  to  act  as 

lie  uc.  jurors. 

1.  A  male  citizen  of  the  United  States  over  the  age  . 
of  twenty-one  years;  and, 

2.  Who  can  read  and  write  in  the  English  language; 
and, 

3.  Who  resides  in,  and  has  resided  in  the  judicial 
district  in  which  he  is  called  upon  to  serve,  six  monuis  next 
preceding  the  time  he  is  selected  by  the  probate  judge  and 
clerk  of  the  district  court,  to  serve  as  a  juror  as  provided 
by  law;  Providedy  That  the  residence  required  to  render  a 
person  competent  to  serve  as  a  juror  in  a  justice's  court,  or  Proviso. 
on  an  inquest,  is  in  the  county  for  a  period  of  six  months 

next  preceding  the  time  he  is  actually  called  to  serve;  and, 

4.  W^ho  is  a  taxpayer  in  the  Territory;  and, 

5.  Who  is  of  a  reputed  sound  mind  and  discretion, 
and  who  is  not  so  disabled  in  body  as  to  be  unable  to 
8er\'e. 

S£C.  105.    A  person  is  not  competent  to  act  as  a  who  an  not 

juror  I  competent  to  act 

1.  Who  does  not  possess  the  qualifications  prescribed 
by  die  last  preceding  section; 

2.  Wno  has  been  convicted  of  malfeasance  in  office 
or  any  felony  or  other  high  crime; 

3.  Who  is  an  officer  or  soldier  of  the  United  States, 
or  a  person  subject  to  their  military  control. 

Sbc.  106.    A  person  is  exempt  firom  liability  to  act  who  are  exemp 
asa  juror  if  he  be: 

1.  A  Judicial  or  civil  officer  of  the  United  States,  or 
of  the  Territory  of  Utah ; 

2.  A  person  holding  a  county  office; 

3.  An  attorney  and  counselor  at  law; 

4.  A  person  editing  a  newspaper  or  periodical ; 

5.  A  teacher  in  a  college,  academy  or  school; 

6.  A  practicing  physician  or  surgeon; 

7.  An  officer,  keeper  or  attendant  of  an  almshouse, 
hospital,  asylum,  or  other  charitable  institution; 

8.  Engaged  in  the  performance  of  duty  as  officer  or 
attendant  of  a  county  jail  or  the  Territorial  prison; 

9.  An  express  agent,  mail  carrier,  telegraph  operator, 
•uiller  or  keeper  of  a  public  ferry  or  toll  gate; 

10.     A   dispensing  druggist  of  a  prescription   drug 
Htore; 
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Who  may  be  ex> 
cused. 


Mav  transmit 
affidavit  of  ex- 
cuse. 


When  and  how 
jury  list  to  be 
prepared. 


Jury  to  be  drawn 
upon  the  order 
of  the  judge. 


11.  A  puperintendent,  engineer^  conductor^  fireman  or 
station  agent  of  a  railroad; 

12,  A  person  drawn  as  a  juror  in  any  court  of  record 
in  this  Territory^  upon  a  regular  panel,  who  has  served  as 
such  within  a  year;  but  this  exemption  shall  not  extend 
to  a  person  who  is  summoned  as  a  juror  for  the  trial  of  a 
particular  case. 

Sec.  107.  A  juror  cannot  be  excused  by  the  court 
for  slight  or  trivial  cause,  or  for  hardship  or  inconvenience 
to  his  business,  but  only  when  material  injury  or  destruc- 
tion to  his  property,  or  that  of  the  public  entrusted  to  him 
is  threatened,  or  when  his  own  health,  or  the  sickness  or 
death  of  a  member  of  his  &mily,  requires  his  absence. 

Sec.  108.  If  a  person  exempt  from  liability  to  act 
as  a  juror,  as  provided  in  Section  106,  be  summoned  as  a 
juror,  he  may  make  and  transmit  his  affidavit  to  the  clerk 
of  the  court  for  which  he  is  summoned,  stating  his  office, 
occupation,  or  employment;  and  such  affidavit  shall  be  de- 
liveml  by  the  clerk  to  the  judge  of  the  court  when  the 
name  of  such  person  is  called,  and  if  sufficient  in  substance, 
shall  be  received  as  an  excuse  for  non-attendance  in  person. 
The  affidavit  shall  then  be  filed  by  the  clerk. 

Sec.  109.  In  the  month  of  January  in  each  year, 
the  clerk  of  the  district  court  in  each  judicial  district,  and 
the  judge  of  probate  of  the  coimty  in  which  the  dis- 
trict court  is  next  to  be  held,  shall  prepare  a  jury  list  from 
which  grand  and  petit  jurors  shall  be  drawn,  to  serve  in 
the  district  courts  of  such  district,  until  a  new  list  shall  be 
made  as  herein  provided.  Said  clerk  and  probate  judge 
shall  alternately  select  the  name  of  a  male  citizen  of  the 
United  States,  possessing  the  qualifications  mentioned  in 
Section  104,  ana  as  selected  the  name  and  residence  of  each 
shall  be  entered  upon  the  list,  until  the  same  shall  contain 
two  hundred  names,  when  the  same  shall  be  duly  certified 
by  such  clerk  and  probate  judge;  and  the  same  shall  be 
filed  in  the  office  of  the  clerk  of  such  district  court,  and  a 
duplicate  copy  shall  be  made  and  certified  by  such  officers, 
ana  filed  in  the  office  of  said  probate  judge. 

Sec.  110.  Whenever  a  erand  or  petit  jury  is  to  be 
drawn  to  serve  at  any  term  of  the  distnct  court,  the  judge 
of  such  district  shall  rive  public  notice  of  the  number, 
time  and  place  of  the  drawing  of  such  juiy,  which  shall  be 
at  least  twelve  days  before  the  commencement  of  such 
term,  and  on  the  day  and  at  the  place  thus  fixed,  the  judge 
of  such  district  shall  hold  an  open  session  of  his  court,  and 
shall  preside  at  the  drawing  of  such  jury. 
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Sec.  111.  The  clerk  of  such  court  shall  write  the 
name  of  each  person  on  the  jury  lists  returned  and  filed  in 
his  office  upon  a  separate  slip  of  pa(>ery  as  nearly  as  prac- 
ticable of  the  same  size  and  form,  and  all  such  slips  shall, 
by  the  clerk  in  open  court,  be  placed  in  a  covered  box, 
and  thoroughly  mixed  and  mingled ;  and  thereupon  the 
United  States  marshal,  or  his  deputy  shall  proceed  to  fairly 
draw  by  lot  from  said  box  such  number  of  names  as  may 
have  previously  been  directed  by  said  judge. 

Sec.  112.     If  both  a  grand  and  petit  jury  are  to  be  omndjury  tobc 
drawn  to  serve  at  the  same  term,  the  grand  jury  shall  be  <*«^n  *»»» 
drawn  first     Eighteen  names  shaU  be  drawn  from  which       "' 
to  form  a  grand  jury. 

Sec.  113.  When  the  drawing  shall  have  been  con-  Mamhai  to  sum- 
eluded,  the  clerk  of  the  district  court  shall  issue  a  venire  ^^  ju^ow. 
to  the  marshal,  or  his  deputy,  returnable  at  such  time  in 
the  term  as  the  judge  may  direct,  and  directing  him  to 
gammon  the  persons  so  drawn,  and  the  san\e  shall  be  duly 
served  on  eacn  of  the  persons  so  drawn  at  least  seven  days 
before  the  commencement  of  the  term  at  which  they  are  to 
serve. 

Sec.     114.    The  jurors  so  drawn  and  summoned  omnd  and  Petu 
shall  constitute  the  r^ular  grand  and  petit  juries  for  the  3^^^ 
term  for  all  cases.    And  the  names  thus  drawn  from  the 
box  bv  the  derk  shall  not  be  returned  to  or  again  placed 
in  said  box  until  a  new  jury  list  shall  be  made. 

Sec.  115.  If,  during  any  term  of  the  district  court,  Additional  ju- 
any  additional  grand  or  petit  jurors  shall  be  necessary,  the  ^^  how  drawn, 
same  shall  be  £awn  from  said  box  by  the  United  States 
marshal  in  open  court;  but  if  the  attendance  of  those 
drawn  cannot  be  obtained  in  a  reasonable  time,  they  may 
be  laid  aside,  and  other  names  may  be  drawn  in  their 
place,  in  the  same  manner. 

Sec.  116.     The  clerk  of  the  district  court  must  iur-  cierk  must  furn- 
nish  any  person  applying  therefor,  and  paying  the  fees  jj^J^'ofi«»ro"» 
allowed  by  law  for  the  same,  a  copy  of  me  list  of  jurors 
drawn  to  attend  any  court. 

Sec.  117.  Aj  soon  as  he  receives  the  venire,  the  Marshal  to  sum- 
United  States  marshal  must  sununon  the  persons  named  J^;'"'^* 
therein  to  attend  as  such  jurors,  by  giving  personal  notice 
to  each,  or  by  leaving  a  written  notice  at  his  place  of  resi- 
dence, with  some  person  of  proper  age,  ana  must  return 
the  venire  to  the  court  at  the  time  when  it  is  made  return- 
able, specifying  the  names  of  those  who  were  summoned 
and  the  manner  in  which  each  person  was  notified.  The 
jurors  drawn  under  Section  115  may  be  required  to  appear 
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forthwith   or  at  a   time    to   be    named    in    the  venire, 
as  the  court   may   direct^  and    the  officers  summoning 
'  such  jurors  shall  return  the  venire  as  hereinbefore  pro- 

vided. 
For  justices'  ^^^'  ^^^'     Whcu  jurors  ai'e  required  in  any  justice's 

courts,  how       court  the  number  required  by  law  must,  upon  the  order  of 
MimmoDe  .        ^j^^  justicc  thcrcof,  1)6  summoucd  by  the  sneriff,  city  mar- 
shal or  constable  of  the  jurisdiction. 
How  sum.  '^*^*  ^^^'     Such  jurors  must  be  summoned  from  the 

oioned.  persous  resident  of  the  city  or  precinct,  competent  to  serve 

as  jurors,  by  notifying  them  orally  that  th^  are  so  sum- 
moned, and  of  the  time  and  place  at  which  their  attend- 
ance is  required. 
ofScen*  return.  Sec.  120.     Thc  officcr  summouiug  such  juror  must, 

at  the  time  fixed  for  their  appearance,  return  it  to  the 
court,  with  a  list  of   the  persons  summoned  endorsed 
thereon. 
f...5^  «#  5.,  Sec.  121..    Juries  of  inquest  must  be  summoned  bv 

jurm  Of  W'  i«»i/i  1  1  !•  1^  ' 

quttt,  how  sum-  thc  officcr  bcforc  whom  the  prooeedmgs  are  had,  or  anv 

"^"^-  sheriff,  or  constable,  from  the  persons  resident  of  the  oounty 

comp^nt  to  serve  as  jurors,  by  notifying  them  orally  that 

they  are  so  summoned,  and  of  the  time  and  place  at  which 

their  attendance  is  required. 

Sec.  122.  Any  juror  summoned  who  willfully,  and 
SSiiSSI'hSw  without  reasonable  excuse,  fidls  to  attend,  may  be  attached 
enforced.  jmj  compcllcd  to  attend,  and  the  court  may  also  impose  a 

fine,  not  exceeding  one  hundred  dollars,  upon  which  execu- 
tion may  issue.     If  the  juror  was  not  personally  served, 
vthe  fine  must  not  be  imposed  until,  upon  an  order  to  show 
cause,  an  opportunity  has  been  offered  the  juror  to  be  heard. 
Sec.  123.     Fifteen  persons  shall  constitute  a  grand 
com^tmi?.'  ^^  j^T?  twelve  of  whom  shall  constitute  a  quorum,  and  when 
of  the  jurors  summoned   no  more  nor  less  than  fifteen 
attend,  they  shall  constitute  the  grand  jury.     If  more  than 
fifteen  attend  the  clerk  must  call  over  the  list  summoned, 
and  the  fifteen  first  answering  shall  constitute  the  grand 
jury.     If  less  than  fifteen  attend,  the  panel  may  be  filled 
to  fifteen  as  provided  in  Section  115. 
How  impaneled.  Sec.  124.    Thereafter  such  proceedings  shall  be  had 

in  impaneling  the  grand  jury  as  are  or  may  be  prescribed 
by  law  r^ulating  the  procedure  in  criminal  cases. 
Names  of  trial  ^EC.  125.     At  the  Opening  of  court  on  the  day  trial 

jiirois.  how        jurors  have  been  summoned  to  appear,  the  clerk  shall  call 
****  the  names  of  those  summoned,  and  the  court  may  then  hear 

the  excuses  of  jurors  summoned;  the  clerk  shall  then  de- 
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posit  the  slips  or  ballots  containing  the  names  of  the  jurors 
present  and  not  excused  in  a  box  to  be  kept  for  that  pur- 
pose. 

Sec.  126.     When  thereafter  a  civil  action  is  called  by  j„ry  to  be  im- 
the  court  for  trial,  and  a  juiy  is  not  waived,  such  proceed-  J^SJlS*  ho^"" 
ings  shall  be  had  in  impaneling  the  trial  jury  as  are  pre- 
scribed in  this  Code.     If  the  action  be  a  criminal  one,  the 
jury  shall  be  impaneled  as  prescribed  by  law  r^ulating 
the  procedure  in  criminal  cases. 

Sec.  127.     At  the  time  appointed  for  a  jury  trial  in  p^,,^^^,^  .^ 
justices'  courts,  the  list  of  jurors  summoned  must  be  called.  forHiing  jury  in 
If  asuflScient  number  of  jurors  are  in  attendance  the  jus-  ^"*^^  *^"* 
tiee  may  proceed  to  impanel  the  jury. 

Sbc.  128.     If  the  action  is  a  criminal  one,  the  jury  ^  ^^^.^ 
must  be  impaneled  as  prescribed  by  law  regulating  the  pro-  oise. 
cedure  in  criminal  cases;  if  a  civil  one,  as  provided  in  this  '°^'^»*<=*^- 
Code. 

Sbc.  129.  The  manner  of  impaneling  juries  of  in-  Manner  of  im- 
quest  is  prescribed  in  the  provisions  of  the  diflierent  statutes  SnS^SIst""** 
relating  to  such  inquests. 


TITLE  IV. 


]lUiaSTKBIAL  OFFICEBS  OF  G0UHT8  OF  JUOTICE* 


Chapter  I. 
Bailiffs  of  the  Supreme  and  District  Courts. 

Sec.  132.     The  supreme  court  and  the  district  courts  courtt  m»y  ap. 
may  appoint  as  many  bailifis  as  the  exigencies  of  the  busi-  p®"*'* 
ness  in  said  courts  may  require. 

Sec.  133.     The  bailiffs  shall  hold  their  oflBces  at  the  Term  of  office, 
pleasure  of  the  courts  appointing  them,  and  shall  perform 
such  duties  as  may  be  required  of  them  by  the  court  or  any 
justice  thereof. 
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Chaptek  II. 


Phonographio  Reporters. 


May  be  ap- 
pointed. 


Subject  to  order 
of  court. 


Who  may  be 
appolntoi 


V 


Duties  of. 


Sec.  135.  The  judge  of  each  district  court  in  this 
Territory  may  appoint  a  competent  phonographic  reporter 
to  be  known  as  the  official  reporter  of  such  court,  and  to 
hold  office  during  the  pleasure  of  the  judge  making  the 
appointment.  Such  reporter  shall,  upon  the  order  of  the 
court  in  a  civil  action  or  proceeding,  and  on  the  order  of 
the  court,  made  and  entered  upon  ite  own  motion,  or  on 
motion  of  the  prosecuting  ofncer  or  the  attorney  for  the 
defendant,  in  a  criminal  action  or  proceeding,  take  down 
in  short-hand,  all  the  testimony,  the  objections  made,  the 
rulings  of  the  court,  the  exceptions  taken,  and  oral  instruc- 
tions given,  and  if  directed  by  the  court,  upon  the  request 
of  either  party,  shall,  within  such  reasonable  time  after  the 
trial  of  such  case,  as  the  court  may  designate,  write  out 
the  same  in  plain,  legible  long-hand  and  verify  and  file  it 
with  the  clerk  of  the  court  in  which  the  case  was  tried. 

Sec.  136.  No  person  shall  be  appointed  official  re- 
porter, except  UDon  satisfactory  evidence  of  good  moral 
character,  and  without  being  first  examined  as  to  his  com- 
petency  by  at  least  three  members  of  tlie  bar  practicing  in 
said  court,  such  members  to  be  designated  by  the  judge  of 
said  court.  The  committee  of  members  of  the  bar  so 
designated  shall,  upon  the  request  of  the  judge  of  the  said 
court,  examine  any  person  as  to  his  qimlifications  whom 
said  judge  may  wish  to  appoint  as  official  reporter;  and  no 
person  shall  be  appointea  to  such  position  upon  whose 
qualifications  such  committee  shall  not  have  reported 
favorably;  if  he  shall  pass  a  satisfactory  examination,  the 
committee  shall  furnish  him  with  a  written  certificate  of 
that  fact,  signed  by  at  least  a  majority  of  the  members  of 
the  committee,  which  certificate  shall  be  filed  among  the 
records  of  the  court 

Six;.  137.  The  official  reporter  shall  attend  to  the 
duties  of  his  office  in  person,  except  when  excused  for 
good  and  sufficient  reason  by  order  of  the  court,  which 
order  shall  be  entered  upon  the  minutes  of  the  court 
Employment  in  his  professional  capacity  elsewhere  shall 
not  be  deemed  a  good  and  sufficient  reason  for  such  excuse. 
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When  the  official  reporter  has  been  excused  in  the  manner 
provided  in  this  section,  the  court  may  appoint  an  official 
reporter  pro  tempore,  who  shall  perform  the  same  duties 
and  receive  the  same  compensation  during  the  term  of  his 
employment  as  the  official  reporter.  The  official  reporter  ^^^^  ^^^^  ^^^^ 
ana  the  official  reporter  pro  tempore  shall  take  alid  sub-  o^  «<>>««. 
scribe  an  oath  of  office  before  entering  upon  their  employ- 
ment. 

Sec.  138.    The  report  of  the  official   reporter,  or  ^ 

official  reporter  pro  tempore,  duly  appointed  and  sworn,  fieo^to  hipri!ma 
when  written  out  in  long-hand  writing,  and  certified  as  ^twlmST^ 
beinff  a  correct  transcript  of  the  testimony  and  proceedings  Proviso. 
of  the  case,  shall  be  prima* fcLcie  a  correct  statement  of  sudi 
testimony  and  proceedings. 

Sec.  139.  The  official  reporter  shall  receive,  as  com- 
pensation for  his  services  in  civil  actions  and  proceedings,  ^^  ^' 
for  taking  notes,  a  sum,  to  be  fixed  by  the  court,  or  a  judge 
thereof,  not  exceeding  ten  dollars  per  day,  and  for  trans- 
cription, a  sum,  to  be  in  like  manner  fixeid,  not  exceeding 
fifteen  cents  per  hundred  words;  Pr&mded,  That  when  said 
reporter  perform©  services  in  taking  notes  in  more  than  one  ^^'^' 
cause  on  the  same  day,  the  court  or  judge  thereof  shall  ap- 
portion the  per  diem  allowed  between  the  several  actions 
or  proceedings  in  which  such  notes  are  taken.  The  short- 
hand notes  so  taken  shall,  immediately  after  the  cause  is 
submitted,  be  filed  with  the  clerk ;  but  for  the  purpose  of 
writing  out  said  notes,  the  reporter  may  withdraw  the  same 
for  a  reasonable  time. 

The  reporter's  fees  for  taking  notes  in  civil  cases  shall 
be  paid  by  the  party  in  whose  fevor  judgment  is  rendered,  fJ2l?  ""*'  ^^ 
and  shall  be  taxed  up  by  the  clerk  of  the  court  as  costs 
against  the  party  against  whom  judgment  is  rendered.  In 
case  of  the  failure  of  a  jury  to  agree,  the  plaintiff  must 
pay  the  reporter's  fees  for  time  employed  ana  transcription 
ordered  by  plaintiff,  which  have  accrued  up  to  the  time  of 
the  discharge  of  the  jury.  In  cases  where  a  transcript  has 
been  ordered  by  the  court,  the  fees  for  transcription  must 
be  paid  by  the  respective  parties  to  the  action  or  proceeding, 
in  equal  proportions,  or  by  such  of  them,  and  in  such  pro- 
portions as  tne  court,  in  its  discretion,  may  order;  and  no 
verdict  or  judgment  shall  be  entered  up,  except  the  court 
shall  otherwise  order,  until  the  reporters  fees  are  paid,  or 
a  sum  equivalent  thereto  deposited  with  the  clerk  of  the 
court  therefor.  In  no  case  sludl  a  transcript  be  paid  for 
unless  ordered  either  by  the  plaintiff  or  defendant,  or  by 
the  court,  nor  shall  the  reporter  be  required  in  any  civil 
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case  to   transcribe  his  notes   until   the  fees   therefor  be 
"^  tendered  him  or  a  sufficient  amount  to  cover  the  same  be 

deposited  in  court  for  that  purpose.  The  party  ordering 
the  reporter  to  transcribe  any  portion  of  the  testimony  or 
proceedings  must  pay  the  fees  of  the  reporter  therefor.  In 
criminal  cases  when  the  testimony  has  been  taken  down  or 
transcribed  upon  the  order  of  the  court,  the  fees  of  the  re- 

f>orter  shall  be  certified  by  the  court  to  the  auditor  of  pub- 
ic accounts,  who  shall  draw  his  warrant  upon  the  Terri- 
torial treasurer  for  the  amount  so  cerdfied  and  the  same 
shall  be  paid  out  of  the  Territorial  treasury;  JPramdedy 
That  if  ttie  defendant  in  a  criminal  action  desires  to  have 
the  reporter  transcribe  his  notes  taken  on  the  trial,  he 
must  pay  the  reporter's  fees  therefor,  or  deposit  a  sum 
equivalent  thereto,  with  the  clerk  of  the  court  therefor,  or 
the  court  must  refuse  to  order  the  reporter  to  transcribe  his 
notes. 


TITLE  V. 


PERSONS  SPECIALLY   INVESTED   WITH  MINISTERIAL  POW- 
ERS  RELATING  TO   COURTS  OF  JUSTICE. 


Chapter  I. 
Attorneys  aiid  Counselora-cUrlaw. 

Who  m.  •  be  ad-  ^^^'  ^*^-    ^^^^  citizcu  of  the  United  States,  or  per- 

miaed  as  attor-   80u  who  has  boTUi  fide  declared  his  or  her  intention  to  be- 
"*^**  come  one,  in  the  manner  required  by  law,  of  the  age  of 

twenty-one  years,  of  good  moral  character,  and  who  pos- 
sesses the  necessary  qualifications  of  learning  and  ability, 
is  entitled  to  admission  as  an  attorn^  and  counselor  in  ail 
the  courts  of  this  Territory. 

Sec.  143.     Every  applicant  for  admission  as  an  attor- 
Quaiificarion*  of  jj^y  ^jjj  counsclor,  must  producc  satis&ctory  testimonials 

an  attorney  and        g^  ^  ,,'  *^i  .  y         •       ih. 

counselor.  of  good  moral  character,  and,  except  as  neremaiter  pro- 

vided, under^  a  strict  examination  in  open  court  as  to  his 
qualifications,  by  a  committee  appointed  by  the  justices  of 
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the  supreme  court;  Provided,  That  the  several  district 
courts  of  this  Territory  may  admit  applicants  to  practice 
as  attorneys  and  counselors  in  their  respective  courts  upon 
like  testimonial  and  examination. 

Sec.  144.  If,  upon  such  examination  in  the  supreme 
court,  the  applicant  is  foun<l  qualified,  the  court  shall  admit  License. 
him  as  an  attorney  and  counselor  in  all  the  courts  of  this 
Territory,  and  shall  direct  an  order  to  be  entered  to  that 
efiect  upon  its  records,  and  that  a  certificate  of  such  record 
be  given  to  him  by  the  clerk  of  the  court,  which  certificate 
is  his  license. 

Sec.  146.     The  examination  may  be  dispensed  with  ^    ^^^ 
in  the  case  of  a  person  who  has  been  admitted  as  an  attor-  other  sme  and 
ney  and  counselor  in  the   highest  court  of  any  State  or  '^*'""*"'y- 
other  Territory,  and  his  affidavit  of  such  admission,  show- 
ing the  county.  State  or  Territory,  the  name  of  the  court, 
and  the  time  when  such  admission  was  obtained,  or  his 
license  showing  the  same,  shall  be  deemed  sufficient  to  en- 
title him  to  luiaussion. 

Sec.  146.     Every  person,  on  his  admission,  must  take 
an  oath  to  support  the  Constitution  of  the  United  States,  Oath,  etc. 
and  the  laws  of  the  United  States  and  of  this  Territory, 
and  to  faithfully  discharge  the  duties  of  an  attorney  and 
counselor-at-law  to  the  best  of  his  knowledge  and  ability. 

Sec.  147.     Each  clerk  must  keep  a  roll  of  attorneys 
and  counselors  admitted  to  practice  by  the  court  of  which  ?ro'^uoT"Vtor"^ 
he  is  clerk,  which  roll  must  be  signed  by  the  person  ad-  "•'y* 
mitted  before  he  receives  his  license.     Upon  receiving  his 
license  he  shall  pay  to  the  clerk  a  fee  of  five  dollars. 

Sec.  148.     If  any  person  shall  practice  law  in  any  p^^^^^f^^  ^c. 
court  except  a  justice's  or  probate  court,  without  having  a  ijcing  without 
license  as  attorney  and  counselor,  he  is  guilty  of  a  con-  "^'"'** 
tempt  of  court. 

Sec.  149.    It  is  the  duty  of  an  attorney  and  counselor : 

1.  To  support  the  Constitution  and  the  laws  of  the  °*"*~'  **"''*" 
United  Slates  and  of  this  Territoiy ; 

2.  To  maintain  the  respect  due  to  the  courts  of  jus- 
tice and  judicial  officers; 

3.  To  counsel  or  maintain  no  other  actions,  proceed- 
ings or  defenses  than  those  which  appear  to  him  l^al  and 
just,  exoepting  the  defense  of  a  person  charged  with  a  pub- 
lic ofiense; 

4.  To  employ,  for  the  purpose  of  maintaining  the 
causes  confided  to  him,  such  means  only  as  are  consistent 
with  truth,  and  never  to  seek  to  mislead  the  judges  by  any 
artifice  or  false  statement  of  fact  or  law; 
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6.  To  maintain  inviolate  the  confidence,  and,  at  every 
peril  to  himself,  to  preserve  the  secrets  of  his  client; 

6.  To  abstain  from  all  offensive  personality,  and  ad- 
vance no  fact  prejudicial  to  the  honor  or  reputation  of  a 
party  or  witness  unless  required  by  the  justice  of  the  cause 
with  which  he  is  charged  ; 

7.  Not  to  encourage  either  the  commencement  or  con- 
tinaance  of  an  action  or  proceeding  from  any  corrupt  motive 
of  passion  or  interest; 

8.  Never  to  reject,  for  any  consideration  personal  to 
himself,  the  cause  of  the  defenseless  or  the  oppressed ; 

Auihorit   of  at  ^®^'  ^^^*     An  attomejr  and  counselor  has  authority: 

toniey.  1.     To  bind  his  client  m  any  of  the  steps  of  an  action 

or  proceeding,  by  his  agreement  filed  with  the  clerk,  or 
entered  upon  the  minutes  of  the  court,  and  not  otherwise ; 
2.  To  receive  money  claimed  by  his  client  in  an  action 
or  proceeding,  during  the  pendency  thereof,  or  after  judg- 
ment, unless  a  revocation  of  his  authority  is  filed,  and 
upon  payment  thereof,  and  not  otherwise,  to  dischai^  the 
claim  or  acknowledge  satisfaction  of  the  judgment. 
Chance  of  attor.  Sec.  151.    The  attomcy  in  an  action  or  special  pro- 

"•y-  ceeding  may  be  changed  at  any  time  before  judgment  or 

final  determination,  as  follows: 

1.  Upon  his  own  consent,  filed  with  the  derk  or 
entered  upon  the  minutes; 

2.  Upon  the  order  of  the  court  or  judge  thereof 
upon  the  application  of  the  client,  after  notice  to  the 
attorney. 

Notice  of  change  ^*^'  ^^^'    Whcu  au  attomcy  is  changed,  as  provided 

in  the  last  preceding  section,  written  notice  of  the  change 
and  of  the  substitution  of  a  new  attorney  or  of  the  appear- 
ance of  the  party  in  person  must  be  given  to  the  adverse 
party ;  until  then  he  must  recognize  the  former  attorney. 

^    ^  Sec.  153.     When  an  attorney  dies  or  is  removed  or 

Death  or  renoT*  <■    •«  «    '  . 

ai  of  attorney,  suspcnded  or  ceascs  to  act  as  such,  a  party  to  an  action  or 
proceeding,  for  whom  he  was  acting  as  attorney  must  be- 
fore any  further  proceedings  are  had  against  him,  be 
required  by  the  adverse  party,  by  written  notice,  to  appoint 
another  attorney  or  to  appear  in  person. 
Removal  and  Sec.  154.     Au  attomcy  and  counselor  may  be  re- 

^ttspensioo.  movcd  or  suspended  by  the  supreme  court,  and  by  the 
district  courts  for  either  of  the  following  causes,  arising 
after  his  admission  to  practice: 

1,  His  conviction  of  felony  or  misdemeanor  involv- 
ing moral  turpitude,  in  which  case  the  record  of  convic- 
tion is  conclusive  evidence. 
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2.  Willfiil  disobedience  or  violation  of  an  order  of 
the  ooort  requiring  him  to  do  or  forbear  an  act  connected 
with  or  in  course  of  his  profession,  and  any  violation  of 
the  oath  taken  by  him,  or  of  his  duties  as  such  attorney 
and  counselor; 

3.  Corruptly  or  will  Ail  ly  and  without  authority  ap- 
pearii^  as  attorn^  for  a  party  to  an  action  or  proceeding; 

4.  Lending  his  name  to  be  used  as  an  attorney  and 
counselor  by  another  person  who  is  not  an  attorney  and 
counselor. 

In  all  cases  where  an  attorney  is  removed  or  suspended 
by  a  district  court,  the  judgment  or  order  of  removal 
or  suspension  may  be  revived  on  appeal,  by  the  supreme 
court 

SEa  155.     In  case  of  the  conviction  of  an  attorney  Conviction  of 
or  counselor  of  a  felony  or  misdemeanor,  involving  moral  **'""^' 
turpitude,  the  clerk  of  the  court  in  which  such  conviction 
is  had,  must  within  thirty  days  thereafter,  transmit  to  the 
supreme  court  a  certified  copy  of  the  record  of  conviction. 

Sec.  156.  The  proceedings  to  move  or  suspend  an  ^JJ^*"**  ^ 
attomev  and  counselor  under  the  first  subdivision  of  Seo-  penthm.  """ 
tion  154,  must  be  taken  by  the  court  on  the  receipt  of  a 
certified  copy  of  the  record  of  conviction.  The  proceed- 
ings under  the  second  subdivision  of  the  last  namea  section 
may  be  taken  by  the  court  for  matters  within  its  knowl* 
ed^,  or  may  be  taken  upon  the  information  of  another. 

Sec.  157.     If  the  proceedings  are  upon  the  informa-  Accusation. 
tioD  of  another,  the  accusation  must  be  in  writing. 

Sec.  158.    The  accusation  must  state  the  matters  verukaiion 
charged,  and  be  verified  by  the  oath  of  some  person,  to  the 
effect  that  the  chai^ges  therein  contained  are  true. 

Sec.  159.  After  receiving  the  accusation,  the  court  Qj^tiooto 
must,  if  in  its  opinion  the  case  reauire  it,  make  an  order  re-  •o»wv. 
quiring  the  accused  to  appear  and  answer  the  accusation  at 
a  specified  time  in  the  same  or  subsequent  term,  and  must 
cause  a  copy  of  the  order  and  of  the  accusation  to  be  served 
upon  die  accused  within  a  prescribed  time  before  the  day 
appointed  in  the  order. 

SEa  160.    The  accused  must  appear  at  the  timeap-  Appearance, 
pointed  in  the  order,  and  answer  the  accusation,  unless  for 
sufficient  cause  the  court  assign  another  day  for  that  pur- 
pose;  if  he  do  not  appear,  the  court  may  proceed  and 
determine  the  accusation  in  bis  absence. 

Sec.  161.    The  accused  may  answer  to  the  accusation  How  to; 
either  by  objecting  to  its  sufficiency  or  denying  it. 


182 


I,AW8  OF  UTAH* 


Demurrer. 


Answer. 


Trial. 


Reference. 


Judgment. 


Sec.  162.  If  he  object  to  the  sufficiency  of  the  ac9ca- 
sation,  the  objection  must  be  in  writing,  but  need  not  be  in 
any  specific  form,  it  being  sufficient  if  it  presents  intel- 
ligibly the  grounds  of  the  objection.  If  he  deny  the 
accusation,  the  denial  may  be  oral  and  without  oath,  and 
must  be  entered  upon  the  minutes. 

Sec.  163.  If  an  objection  to  the  sufficiency  of  the 
accusation  be  not  sustained,  the  accuser  must  answer  within 
such  time  as  may  be  designated  by  the  court. 

Sec.  164.  If  the  accused  plead  guilty,  or  refuse  to 
answer  the  accusation,  the  court  must  proceed  to  judgment 
of  removal  or  suspension.  If  he  deny  the  matters  diarj^ed, 
the  court  must,  at  such  time  as  it  may  appoint,  proceed  to 
try  the  accusation. 

Sec.  165.  The  court  may,  in  its  discretion,  cider  a 
reference  to  a  committee  to  take  depositions  in  the  matter. 

Sec.  166.  Upon  conviction,  in  cases  arising  under 
the  first  subdivision  of  Section  154,  the  judgment  of  the 
court  must  be  that  the  name  of  the  party  must  be  strick^i 
from  the  roll  of  attorneys  and  counselors  of  the  court,  and 
that  he  be  precluded  from  practicing  as  such  attorney  or 
counselor  in  all  the  courts  of  this  Territcny,  and  upon  con- 
viction in  cases  under  the  other  subdivisions  of  that  section, 
the  judgment  of  the  court  may  be  according  to  the  gravity 
of  the  offense  charged — deprivation  of  the  right  to  practice 
as  an  attorney  or  counselor  in  the  courts  of  this  Territory, 
permanently  or  for  a  limited  period. 


Chapteb  II. 


Other  Persons  Invested  with  such  Powers. 


Appointment, 
powers  and  du 


Sec.  170.     The  appointment,  powers  and  duties  of 
..     ,      ,       receivers,   executors,  administrators,   and    guardians,   are 
?x1cSf,Sr^;^"'  provided  for  and  pUscribed  in  the  laws  of  the  Territor)- 
relating  to  those  subjects. 
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PART  II. 


OF  CIVIL  ACTIONS. 


TITLE  I. 


OF  THE   FORM  OF  CIVIL  ACTION. 

Sec,  172.    There  is  in  this  Territory  but  one  form  owforw  of 
of  civil  action  for  the  enforcement  or  protection  of  private  p^i^'^J^^^- 
rights,  and  the  redress  or  prevention  of  private  wrongs.       how  desicoaied. 

Sec.  173.  In  such  action  the  party  complaining  is 
known  as  the  plaintiff,  and  the  adverse  party  as  the  de- 
fendant 

Sec.  174.     In  a  case  where  neither  party  can,  as  of  specki  issues 
right,  require  a  trial  by  iury,  of  an  issue  of  fact  arising  jji![adh^**ft>w 
upon  the  pleadings,  or  where  a  question  of  fiact,  not  in  «ried. 
issue  upon  the  pl^idings,  is  ix>  be  tried,  an  order  for  ythe 
trial  thereof  by  a  jury  may  be  made,  stating  distinctly  and 
plainly,  the  question  of  fact  to  be  tried.    Such  an  order  is 
the  only  authority  necessary  for  the  trial. 
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TITLE  II. 


OF  THE  TIME  OF  OOHMENCING  ACTIONS, 


Chapter  I, 
The  Time  of  Commencing  Actions  in  Greneral, 

commencemeot  Sec.  175.     Civil  actiODS  Can  odIv    be    commenced 

of  ciirii  aciioDs.  within  the  periods  prescribed  in  this  title,  after  the  cause 
of  action  shall  have  accrued,  except  where,  in  special  cases, 
a  different  limitation  is  prescribed  by  statute. 


Chapter  II, 

The  Ihne  of  Oommenoinff  AcHonafor  the  Recovery  of  Bea 

Property. 

„,^     ,  Sec.  178.    The  people  of  this  Territory  will  not  sue 

When  the  pco-  *  •  _x   x  i  .  .i 

pic  will  not  sue.  SBj  pcrsou  for  or  lu  respect  to  any  real  property,  or  the 
issues  and  profits  thereof,  by  reason  of  the  right  or  title  of 
the  people  to  the  same,  unless: 

1.  Such  right  or  title  shall  have  accrued  within  seven 
years  before  any  action  or  other  proceedings  for  the  same 
shall  be  commenced ;  or, 

2.  The  people,  or  those  from  whom  they  daim,  shall 
have  received  the  rents  and  profits  of  such  real  property 
or  Bome  part  thereof  within  L  space  of  seven  yiLT 

Sec.  179.    No  action  for  the  recovery  of  real  prop- 
g^j^j^  erty,  or  for  the  recovery  of  the  possession  thereof,  shall  be 

within  scYen       maintained,  unless  it  appear  that  the  plaintiff,  his  ancestor, 
221!^Tn  ^tim'  grantor  or  predecessor  was  seized  or  possessed  of  the 
Jj^^^P^P*     premises  in  Question  within  seven  years  before  the  com- 
mencement of  such  action;  and  this  section  includes  pes- 
sessory  righto  to  lands  and  mining  claims. 
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Sec.  180.     No  cause  or  action,  or  defense  to  an  action, 
founded  upon  the  title  to  real  property,  or  to  rents  or  profits  when  TOcmury 
out  of  the  same,  shall  be  effectual,  unless  it  appear  that  the  fcn'J^^iSitaB**^! 
person  prosecuting  the  action,  or  making  the  defense,  or  ^^'JS  ***„'""* 
under  whose  title  the  action  is  prosecuted  or  the  defense  is 
made,  or  the  ancestor,  predecessor,  or  grantor  of  such  per- 
son was  seized  or  possessed  of  the  premises  in  question, 
within  seven  years  before  the  commencement  of  the  act,  in 
respect  to  which  suirh  action  is  prosecuted  or  defense  made. 

Sec.  181.     In  every  action  for  the  recovery  of  real  Pc^stion,  when 
property,  or  the  possession  thereof,  the  person  •establishing  presumed.' 
a  l^al  title  to  the  property  shall  be  presumed  to  have  been 
pos^ssed  thereof,  within  the  time  required  by  law,  and  the 
occupation  of  the  property  by  any  other  person  shall  be 
deemed  to  have  been  under  and  in  subonlination  to  the  occupation 
legal  title,  unless  it  appear  that  the  property  has  been  held  JSS^^ueTu^nicss 
and  poss^sed  adversely  to  such  legal  title  for  seven  years  a<Ker»e. ' 
before  the  commencement  of  the  action. 

Sec.  182.     Whenever  it  shall  appear  that  the  occupant  occupation 
or  those  under  whom  he  claims,  entered  into  the  possession  J^Jroi^mOT 
of  the  property,  under  claim  of  title  exclusive  of  other  judgment,  when 

.   ,  ^     «*^      V     •"       1        I    .  -ix  •    ^  i.  deemed  adverse. 

right,  foundmg  such  claim  upon  a  written  instrument,  as 
being  a  conveyance  of  the  property  in  question,  or  upon 
the  decree  or  judgment  of  a  competent  court,  and  that  there 
has  been  a  continued  occupation  and  possession  of  the  prop- 
erty included  in  such  instrument,  decree  or  judgment,  or  of 
some  part  of  the  property  under  such  claim,  for  seven 
years,  the  property  so  included  shall  be  deemed  to  have 
been  held  adversely,  except  that  when  the  property  so  in- 
cluded consists  of  a  tract  divided  into  lots,  the  possession 
of  one  lot  shall  not  be  deemed  a  possession  of  any  other 
lot  of  the  same  tract. 

Sec.  183.     For  the  purpose  of  constituting  an  ad-  wij,jco„t|. 
verse  possession  by  any  person  claiming  a  title  founded  lutes  adverse 

*..,         •!  f  'J  X  J  IJ   possession  under 

upon  a  written  instrument,  or  a  judgment  or  decree,  land  Written  instru. 
snail  be  deemed  to  have  been  possessed  and  occupied  in  the  SSi.**'^"*^' 
following  cases: 

1.  Where  it  has  been  usually  cultivated  or  improved. 

2.  Where  it  has  been  protected  by  a  substantial  in- 
closure. 

3.  Where  although  not  enclosed  it  has  lieen  used  for 
the  supply  of  fuel,  or  of  fencing  timber,  for  the  purposes 
of  husbandry,  or  for  the  use  of  pasturage,  or  for  the  ordi- 
nary use  of  the  occupant. 

4.  Where  a  known  farm  or  single  lot  has  been  partly 
improved,  the  portion  of  such  farm  or  lot  that  may  have 
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been  left  not  cleared,  or  not  enclosed  according  to  the  usual 
course  and  custom  of  the  adjoining  country  shall  be  deemed 
to  have  been  occupied  for  the  same  length  of  time  as  the 
part  improved  and  cultivated. 

Premt!i«  ftciu-  ^^^'  ^^^'     Whcrc  it  appcars  that  there  has  been  an 

ally  occnpied  actual  coutinucd  occupatiou  of  land  under  claim  of  title, 
title  deemed  to  exclusivc  of  any  othcr  right,  but  not  founded  upon  a 
versciy  ***  writtcu  instrument,  judgment  or  decree,  the  land  so  actually 

occupied  and  no  other  shall  be  deemed  to  have  been  held 
adversely, 
whatcoiuti-  Sec.  1^5.     For  the  purpose  of  constituting  an  ad- 

*iI^«S*kSrSidcr  verse  possession  by  a  person  claiming  title  not  founde<l 
nm^tuen!*      upou  a  Written  instrument,  judgment  or  decree,  land  is 
deemed  to  have  been  possessed  and  occupied  in  the  follow- 
ing cases  only: 

1.  Where  it  has  been  protected  by  a  substantial  en- 
closure; 

2.  Where  it  has  been  usually  cultivated  or  improved ; 

3.  Where  labor  or  money  has  been  expended  upon 
dams,  canals,  embankments,  aqueducts  or  otherwise,  for  the 
purpose  of  irrigating  said  lands,  amounting  to  the  sum  of 
five  dollars  per  acre;  Prav^idedy  however.  That  in  no  case 
shall  adverse  possession  be  considered  established  under 
the  provisions  of  any  section  or  sections  of  this  Code, 
unless  it  shall  be  shown  that  the  land  has  been  occupied 
and  claimed  for  the  period  of  seven  years  continuously, 
and  the  party  or  persons,  their  predecessors  and  grantors 
have  paid  all  the  taxes.  Territorial,  county  or  munici{)al, 
which  have  been  levied  and  assessed  upon  such  land  ac- 
cording to  law. 

-,  . ..     ,,    .  Sec.  186.     When  the  relation  of  landlord  and  tenant 

Relation  of  land-   r  .         i     ,  ,  •  r       i 

lord  and  tenant  has  cxistcd  bctwccn  any  persons,  the  possession  of  the 
Yerae^USisioij.  tenant  is  deemed  the  possesion  of  the  landlord  until  the 
expiration  of  seven  years  from  the  termination  of  the  ten- 
ancy, or  where  there  has  been  no  written  lease  until  the 
expiration  of  seven  years  from  the  time  of  the  last  pay- 
nent  of  rent,  notwithstanding  that  such  tenant  may  have 
acquired  another  title,  or  may  have  claimed  to  hold  ad- 
versely to  his  landlord ;  but  such  presumption  cannot  lx» 
made  after  the  periods  herein  limited. 

RiKhtof  p..%%e»-  ^^^-  ^^^'     "^^^^  "g^^  ^^  ^  person  to  the  possession  of 

5i<.n  not  affected  real  property  is  not  impaired  or  aifected  by  a  descent  ca^^t 

oy  decent  ca^t      • 

m  conse(|uence  of  the  death  of  a  person  in  possession  of 
such  property. 

Sec.  188.  If  a  person  entitled  to  commence  an 
action  for  the  recovery  of  real  property,  or  for  the  recovorv 
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of  the  possession  thereof,  or  to  make  any  entry  or  defense  H^J**iciud?d"* 
founded  on  the  title  to  real  property,  or  to  rents  or  ser-  fro^" '""« to 

/•I  1  i*.*^  1*1         111/vj.   commence  ac- 

vices  out  of  the  same,  be  at  the  time  such  title  shall  iirst  tion. 
deisoend  or  accrue,  either: 

1.  Within  age  of  majority ;  or, 

2.  Insane;  or, 

3.  Imprisoned  on  a  criminal  charge,  or  in  execution 
upon  conviction  of  a  criminal  offense,  for  a  term  less  than 
for  life;  or, 

4.  A  married  woman,  and  her  husband  be  a  necessary  same. 
party  with  her  in  commencing  such  action  or  making  such 
entry  or  defense;  the  time  during  which  such  disability  oon- 
tinues  is  not  deemed  any  j)ortion  of  the  time  in  this  Chap- 
ter limited  for  the  commencement  of  such  actions,  or  the 
making  of  such  entry  or  defense,  but  such  action  may  be 
commenced,  or  entry  or  defense  made  within  the  period  of 

two  years  after  such  disability  shall  cease,  or  after  the  death 
t>f  the  person  entitled,  who  shall  die  under  such  disability, 
but  such  action  shall  not  be  commenced,  or  entry  or  de- 
fense made  after  that  period. 


Chapter  III. 

The  Time  of  Commeneing  Actions  other  than  for  the  Recov^ 

ery  of  Real  Property. 

Sec.  192.     The  periods  prescribed  for  the  commence-  Periods  of  nmi 
ment  of  actions  other  than  for  the  recovery  of  real  prop-  ^Jibcd^"" 
erty,  are  as  follows: 

Sec.  193,     Within  five  years :  wuhinfive 

1.  An  action  upon  a  judgment  or  decree  of  any  ^**"' 
court  of  the  United  States,  or  of  any  State  or  Territory 
within  the  United  States ; 

2.  An  action  for  the  mesne  profits  of  real  property. 

Sec.  194.     Within  four  years :  wkhinfour 

An  action  upon  any  contract,  obligation  or  liability,  yean, 
founded  upon  an  instrument  of  writing,  except  those  men- 
tioned in  the  preceding  section. 

Sec.  196.     Within  three  years:  wuhin  three 

1.  An  action  for  a  liability  created  by  statute,  other  y***'* 
than  a  penalty  or  forfeiture; 

2.  An  action  for  trespass  upon  real  property ; 

3.  An  action  for  taking,  detaining,  or  injuring  any 
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goods  or  chattels^  including  actions  for  the  specific  recovery 
of  personal  property ; 

4.  An  action  for  relief  on  the  ground  of  fraud  or 
mistake.  The  cause  of  action  in  such  case  not  to  be 
deemed  to  have  accrued  until  the  discovery  by  the  ag- 
grieved party,  of  the  facts  constituting  the  fraud  or 
mistake. 

Within  two  ^^^'  1^^'     Within  two  years: 

y«-'«-  1.     An  action  upon  a  contract,  obligation  or  liability, 

not  founded  upon  an  instrument  of  writing;  also  on  an 
open  account  for  goods,  wares  and  merchandise,  and  for 
any  article  charged  in  a  store  account; 

2.  An  action  against  a  marshal,  sheriff,  coroner,  or 
constable  upon  a  liability  incurred  by  the  doing  of  an  act 
in  his  official  capacity,  and  in  virtue  c)f  his  office,  or  by  the 
omission  of  an  official  duty,  including  the  non-payment  of 
money  collected  upon  an  execution;  Provided,  That  such 
action  may  be  commenced  within  two  years  after  the  ex- 
piration of  the  term  of  his  office.  But  this  section  shall 
not  apply  to  an  action  for  an  escape. 

3.  An  action  to  recover  damages  for  the  death  of  one 
caused  by  the  wrongful  act  or  neglect  of  another. 

wiihm  one  year.  Sec.  197.     Within  ouc  year: 

1 .  An  action  upon  a  statute  for  a  penalty  or  forfe  iture 
where  the  action  is  given  to  an  individual,  or  to  an  indi- 
vidual and  the  people,  except  when  the  statute  imposing 
it  prescribes  a  different  limitation ; 

2.  An  action  upon  a  statute,  or  upon  an  undertaking 
in  a  criminal  action  for  a  forfeiture  or  penalty  to  the  people 
of  the  Territory; 

3.  An  action  for  libel,  slander,  assault,  battery,  false 
imprisonment  or  seduction; 

4.  An  action  against  a  marshal,  sheriff  or  other 
officer,  for  the  escape  of  a  prisoner  arrested  or  imprisoned 
upon  either  civil  or  criminal  process; 

5.  An  action  against  a  municipal  corporation,  for 
dami^es  or  injuries  to  property  caused  by  a  mob  or  riot. 

Within  six  ^£C.  198.     Withm  six  months;  an  action  against  an 

months.  officcr,  or  officcrs  defado: 

1.  To  recover  any  goods,  wares,  merchandise  or  other 
property,  seized  by  any  such  officer  in  his  official  capacity^ 
as  tax  collector,  or  to  recover  the  price  or  value  of  any 
goods,  wares,  merchandise,  or  other  personal  property  so 
seized,  or  for  damages  for  the  seizure,  detention,  sale  of,  or 
injury  to  any  goods,  wares,  merchandise,  or  other  personal 
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property  seized,  or  for  damages  done  to  any  person   or 
property  in  making  any  such  seizure. 

2.  For  money  paid  to  any  such  officer  under  protest, 
or  seized  by  such  officer  in  his  official  capacity,  as  a  col- 
lector of  taxes,  and  which,  it  is  claimed,  ought  to  be  re- 
funded. 

Sec.  199.    Actions  on  claims  against  a  county,  which  g^^^ 
have  been  rejected  by  the  county  court,  must  be  commenced 
within  one  year  after  the  first  rejection  thereof  by  such 
court. 

Sec.  200.     In  an  action  brought  to  recover  a  balance  where  cause  or 
due  upon  a  mutual,  open  and  current  account^  where  there  o^rouiSaf™** 
have  been  reciprocal  aemands  between  parties,  the  cause  of  »«»«««• 
action  shall  be  deemed  to  have  accrued  from  the  time  of 
the  last  item  proved  in  the  account  on  either  side. 

Sec.  201.     An  action  for  relief  not  hereinbefore  pro-  Action*  for  relief 
vided  for  must  be  commenced  within  four  years  after  the  not  hereinbefore 

/•        .  •  1     11  1  J  provided  for. 

cause  of  action  shall  have  accrued. 

Sec.  202.     The  limitations  prescribed  in  this  Chapter  Actions  bv  the 
shall  apply  to  actions  brought  in  the  name  of  the  people  of  t?%Lum^ti^s 
the  Territory,  or  for  the  benefit  of  the  people  of  the  Terri-  «'  "^^  Chapter, 
tory,  in  the  same  manner  as  to  actions  brought  by  private 
persons. 

Sec.  203.     An  action  to  redeem  a  mortgage  of  real  Action  to  re- 
property  with  or  without  an  account  of  rents  and  profits,  llSiSt'^SSSS' 
may  be  brought  by  the  mortgagor,  or  those  claiming  under  of  rent*  and 
him,  against  the  mortgagee  in  possession,  or  those  claiming  **'*  ^ 
under  him,  unless  he  or  they  have  continuously  maintained 
an  adverse  possession  of  the  mortgaged  premises  for  seven 
years  afler  breach  of  some  condition  of  the  mortgage. 

Sec.  204.     If  there  is  more  than  one  such  mort-  same,  when 
gagor,  or  more  than  one  person  claiming  under  a  mort-  2SS Suh"^^ ''^ 
gagor,  some  of  whom  are  not  entitled  to  maintain  such  an  "nortgage*.    . 
action,  under  the  provisions  of  this  Chapter,  any  one  of 
them,  who  is  entitled  to  maintain  such  an  action,  may 
redeem  therein  a  divided  or  undivided  part  of  the  mort- 
gaged premises,  according  as  his  interest  may  appear,  and 
have  an  accounting  for  a  part  of  the  rents  and  profits,  pro- 
portionate to  his  interest  in  the  mortgaged  premises,  on 
payment  of  a  part  of  the  mortgage   money,  bearing  the 
same  proportion  to  the  whole  of  such  money  as  the  value 
of  his  divided  or  undivided  interest  in  the  premises  bears 
to  the  whole  of  such  premises. 

Sec.  205,     To  actions  brought  to  recover  money  or  No  timitatio*. 
other  property  deposited  with  any  bank,  banker,  trust  com- 
pany, or  savings  or  loan  society,  there  is  no  limitation. 
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Chapter  IV. 
General  Provisions  as  to  the  Time  of  Commencing  Actions. 

When  action  is  Sec.  208.      An    actioH   is   commenced,   within    the 

meaning  of  this  title,  when  the  complaint  is  filed. 
Exception  Sec.  209.     If   when  the  cause  of   action    accrues 

is  out  of  the       against  a  person,,  he  is  out  of  the  Territory,  the  action  may 
Tcmtory.  ^  commenocd  within  the  term  herein  limited,  after  his  re- 

turn to  the  Territory;  and  if  after  the  cause  of  the  action 
accrues  he  depart  from  the  Territory,  the  time  of  his  ab- 
sence is  not  part  of  the  time  limited  for  the  commencement 
of  the  action. 

Exception,  as  to  ^^^*  ^^^'     ^^  ^  pcrsou  entitled  to  bring  an  action 

penons  un'dcr     other  than  for  the  recovery  of  real  property,  be  at  the  time 
*****  ^*         the  cause  of  action  accrued,  either: 

1.  Within  the  age  of  majority;  or, 

2.  Insane;  or, 

3.  Imprisoned  on  a  criminal  charge,  or  in  execution 
•  under  the  sentence  of  a  criminal  court,  for  a  term  less  than 

for  life;  or, 

4.  A  married  woman,  and  her  husband  be  a  neces- 
sary party  with  her  in  commencing  such  action.  The  time 
of  such  disability  is  not  a  part  of  the  time  limited  for  the 
commencement  of  the  action. 

Provision  where  Sec.  211.     If  a  pcrsou  entitled  to  bring  an  action  die 

dSbefore'umi.  bcforc  the  cxpiratiou  of  the  time  limited  for  the  commenoe- 
tation  expires,  jj^qj^^  thcrcof,  and  the  cause  of  action  survive,  an  action 
may  be  commenced  by  his  representatives  after  the  expira- 
tion of  that  time,  and  within  six  months  from  his  death. 
If  a  person  a^inst  whom  an  action  may  be  brought,  die 
before  the  expiration  of  the  time  limited  for  the  commence- 
ment thereof  and  the  cause  of  action  survive,  an  action 
may  be  commenced  against  his  representatives  after  the  ex- 

f>iration  of  that  time,  and  within  one  year  aft«r  issuing  of 
etters  testamentary  or  of  administration. 
-     .  K    1-  Sec.  212.     When  a  person  is  an  alien  subject,  or  citi- 

In  suits  by  anens  •  i      i       tt    •      i  ^l^  i         •  /• 

time  of  War  to  zcu  of  a  couutry  at  w^ar  with  the  United  States,  the  time  ot 
the  continuance  of  the  war  is  not  part  of  the  period 
limited  for  the  commencement  of  the  action. 

Sec.  213.     If  an  action  is  commenced  within  the 


LAWS  OP  UTAH.  191 

time  prescribed  therefor,  and  a  judgment  therein  for  the  jud^ISn^h^^"' 
plaintiff  be  reversed  on  appeal,  the  plaintiff,  or  if  he  die  beenr»vcnwd. 
and  the  cause  of  action  survive,  his  heirs  or  personal  repre- 
sentatives, may  commence  a  new  action  within  one  year 
after  the  reversal. 

Sec.  214.     \t'^hen  the  commencement  of  an  action  is  provision  where 
stayed  by  injunction,  or  a  statutory  prohibition,  the  time  of  b^'SJuncUonr** 
the  continuance  of  the  injunction  or  prohibition  is  not  part 
of  the  time  limited  for  the  commencement  of  the  action. 

Sec.  215.     No  person   can  avail  himself  of  a  dis-  Disability  must 
ability,  unless  it  existed  when  his  right  of  action  accrued,  right  of  action 

accrued. 

Sec.  216.     When  two  or  more  disabilities  co-exist  at  when  two  or 
the  time  the  right  of  action  accrues,  the  limitation  does  not  Stist,  ck,  *  ***" 
attach  until  they  are  removed. 

Sec.  217.     This  Title  does  not  affect  actions  against  This  chapter  not 
directors  or  stockholders  of  a  corporation,  to  recover  a  pen-  JJJio^'^^^iJjt 
alty  or  forfeiture  imposed,  or  to  enforce  a  liability  created  directors,  etc. 
bylaw;  but  such  actions  must  be  brought  within  three  su'ch'aSeTpre- 
years  after  the  discovery,  by  the  aggrieved  party,  of  the  »<^"^<*- 
facts  upon  which  the  penalty  or  forfeiture  attached,  or  the 
liability  was  created. 

Sec.  218.     No  acknowledgment  or  promise  is  suflB-  Acknowiedg 
eient  evidence  of  a  new  or  continuing  c(;ntract,  by  which  S-omi'^ 
to  take  the  case  out  of  the  operations  of  this  Title,  unless  *"  ^^ 
the  same  is  contained  in  some  writing  signed  by  the  party 
to  be  charged  thereby. 

Sec.  219.     When  a  cause   of  action   has   arisen  in  Li^jtation  iaw» 
another  State  or  Territory,  or  in  a  foreign  country,  and  by  of  othcrStotcs 
the  laws  thereof  an  action  thereon  cannot  there  be  main-  effect  of. 
tained  against  a  person  by  reason  of  the  lapse  of  time,  an 
action  thereon  shall  not  be  maintained  against  him  in  this 
Territory,  except  in  favor  of  one  who  has  been  a  citizen  of 
this  Territory,  and  who  has  held  the  cause  of  action  from 
the  time  it  accrued. 

Sec.  220.     This  Title  does   not  extend   to   actions  Exiiting  causes 
already  commenced,  nor  to  cases  where  the  time  prescribed  of  action  not 
ill  any  existing  statute  for 'acquiring  a  right  or  oarring  a  *  ^^ 
remedy  has  fully  run,  but  the  laws  now  in  force  are  ap- 
plicable to  such  actions  and  cases,  and  are  repealed  subject 
to  the  provisions  of  this  section. 

Sec.  221.     The  word  action,  as  used  in  this  Title,  is  ^SjJ^S^tTw. 
to  be  construed,  whenever  it  is  necessary  so  to  do,  as  includ- 
ing a  special  proceeding  of  a  civil  nature. 
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TITLE  III.. 


OF  THE  PARTIES  TO  CIVIL  ACTIONS. 


Action  to  be  in 
name  of  party 
in  interest. 


Assignment  of 
thing  in  action 
not  to  prejudice 
defense. 


• 

Executor,  trus- 
tee, may  sue 
without  joining 
the  persons  ben- 
eficially inter- 
ested. 


Married  woman 
as  party. 


Wife  may  de- 
fend, when . 


Infant,  etc.|  to 
appear  by 
guardian. 


Sec.  224.  Every  iaction  must  be  prosecuted  in  the 
name  of  the  real  party  in  interest,  except  as  provided  in 
Section  226. 

Sec.  225.  In  the  case  of  an  assignment  of  a  thing 
in  action,  the  action  by  the  assignee  is  without  prejudice  to 
any  set  off  or  other  defense,  existing  at  the  time  of,  or 
before  notice  of  the  assignment ;  but  this  section  does  not 
apply  to  a  n^otiable  instrument  transferred  in  good  faith 
and  upon  good  consideration,  before  maturity. 

Sec.  226.  An  executor,  or  administrator,  or  trustee 
of  an  express  trust,  or  a  person  expressly  authorized  by 
statute  may  sue  without  joining  with  him  the  person  or 
persons  for  whose  benefit  the  action  is  prosecuted.  A 
trustee  of  an  express  trust,  within  the  meaning  of  this 
section,  must  be  construed  to  include  a  person  with  whom, 
or  in  whose  name,  a  contract  id  made  for  the  benefit  of 
another. 

Sec.  227.  When  a  married  woman  is  a  party,  her 
husband  must  be  joined  with  her,  except: 

1.  When  .the  action  concerns  her  separate  property, 
or  her  right  or  claim  to  the  homestead  property,  she  may 
sue  or  be  sued  alone ; 

2.  When  the  action  is  between  herself  and  her  hus- 
band, she  may  sue  or  be  sued  alone ; 

3.  When  she  is  living  separate  and  apart  from  her 
husband,  by  reason  of  his  desertion  of  her,  or  oy  agreement 
in  writing  entered  into  between  them,  she  may  sue  or  be 
sued  alone. 

Sec.  228.  If  a  husband  and  wife  be  sued  together, 
the  wife  may  defend  for  her  own  right,  and  if  the  husband 
neglect  to  defend,  she  may  defend  for  his  right  also. 

Sec.  229.  When  an  infant,  or  an  insane,  or  incom- 
petent person  is  a  party,  he  must  appear  either  by  his 
general  guardian,  or  oy  a  guardian  ad  litem  appointed  by 
the  court,  or  judge  thereof,  in  which  the  action  is  pending 
in  each  case.  A  guardian  ad  litem  may  be  appointed  in 
any  case,  when  it  is  deemed,  by  the  court  in  which  the 
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action  or  proceeding  is  prosecuted,  or  by  the  judge  thereof, 
expedient  to  represent  the  infant,  insane,  or  incompetent 

Grson  in  the  action  or  proceeding,  notwithstanding  he  may 
ye  a  general  guardian  and  may  have  appeared  by  him. 
Sec.  230.     When  a  euardian  ad  litem  is  appointed  cuandian  how 
by  a  court,  or  the  judge  thereof,  he  must  be  appointed  as  »ppoinicd. 
follows: 

1.  When  the  infant  is  plaintiff,  upon  the  application 
of  the  in&nt,  if  he  be  of  the  age  of  fourteen  years,  or  if 
under  that  age,  upon  the  application  of  a  relative  or  friend 
of  the  infant. 

2.  When  the  infant  is  defendant,  upon  the  applica- 
tion of  the  infant,  if  he  be  of  the  age  of  fourteen  years, 
and  apply  within  ten  days  after  the  service  of  the  sum- 
mons, or  if  Jinder  that  age,  or  if  he  neglect  so  to  apply, 
then  upon  the  application  of  a  relative  or  friend  of  the  in- 
&nt,  or  of  any  other  party  to  the  action. 

3.  When  an  insane  or  incompetent  person  is  party 
to  an  action  or  proceeding,  upon  the  application  of  a  rela- 
tive or  friend  of  such  insane  or  incompetent  person,  or  of 
any  other  party  to  the  action  or  proceeding. 

Sec.  231.    An  unmarried  female  under  twenty  years  unmarried  fe 
of  age  at  the  time  of  her  seduction  may  prosecute,  as  plain-  male  may  sue 
tiff,  an  action  therefor,  and  may  recover  therein  such  dam-  dw:tioo|'when! 
ages,  pecuniary  or  exemplary,  as  are  assessed  in  her  favor. 

Sec.  232.    A  father,  or  in  case  of  his  death  or  deser-  Father,  etc, 
tion  of  his  fiunily,  the  mother  may  prosecute  as  plaintiff  for  ^^^^^J^  •*" 
the  seduction  of  the  daughter,  who  at  the  time  of  her  daughter,  etc 
fieduction  is  under  the  age  of  majority;  and  the  guardian 
for  the  seduction  of  the  ward,  who  is  at  the  time  of  her 
seduction  under  the  age  of  majority,  though  the  daughter 
or  the  ward  be  not  living  with  or  in  the  service  of  the 
plaintiff  at  the  time  of  the  seduction,  or  afterwards,  and 
there  be  no  loss  of  service. 

Sec.  233.     A  father,  or  in  case  of  his  death  or  deser-  ^^j^^,  ^^^  ^^^ 
tion  of  his  family,  the  mother,  may  maintain  an  action  $*r  >"jujy  apd 

/•       .1        .    .  J      ^1.      /»  •  i.»ij  J  T         death  of  child. 

lor  the  injury  or  death  of  a  minor  child;  and  a  guardian 
for  the  injury  or  death  of  his  ward,  when  such  injury  or 
death  is  caused  by  the  wrongful  act  or  neglect  of  another. 
Such  action  may  be  maintained  against  the  person  causing 
the  injury  or  death,  or  if  such  person  be  employed  by  an- 
other person  who  is  responsible  for  his  conduct,  also  against 
such  other  person. 

Sec.  234.     When  the  death  of  a  person  not  being  a  y^^„  repreMn- 
minor  is  caused  by  the  wrongful  act  or  neglect  of  another,  udvcmay«ue. 
his  heirs  or  personal  representatives  may  maintain  an  ac- 
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Damage . 


Who  may  be 
joined  as  plain* 
tiff. 


Who  may  be 
joined  a»  de- 
tendants. 


Defendants  in 
action  to  deter- 
mine  advene 
claims. 


Claimants  under 
a  common 
source  of  title 
may  unite. 


Fifties  in  inter- 
est, when  to  be 
joined. 


When  one  or 
more  may  sue  or 
defend  for  the 
whole. 


tion  for  damages  against  the  person  causing  the  death,  or 
if  such  person  be  employed  by  another  person  who  is  re- 
sponsible for  his  conduct,  then  also  against  such  other  per- 
son. In  every  action  under  this  and  the  preceding  section, 
such  damages  may  be  given  as  under  all  the  circumstances 
of  the  case  may  be  just. 

Sec.  235.  All  persons  having  an  interest  in  the 
subject  of  the  action,  and  in  obtaining  the  relief  demanded, 
may  be  joined  as  plaintiffi,  except  when  otherwise  pro- 
vided in  this  Code. 

Sec.  236.  Any  person  may  be  niade  a  dtfendant, 
who  has  or  claims  an  interest  in  the  controversy,  adverse 
to  the  plaintiff,  or  who  is  a  necessary  party  to  a  comcJ^e 
determination  or  settlement  of  the  question  involved 
therein.  And  in  an  action  to  determine  the  title  or  right 
of  possession  to  real  property  which,  at  the  time  of  the 
commencement  of  the  action,  is  in  the  possession  of  a 
tenant,  the  landlord  may  be  joined  as  a  party  defendant. 

Sec.  237.  In  an  action  brought  oy  a  person  out  of 
possession  of  real  property,  to  determine  an  adverse  claim 
of  an  interest  or  estate  therdm,  the  person  making  such 
adverse  claim  and  persons  in  possession  mav  be  joined  as 
defendants,  and  it  the  iudgment  be  for  the  plaintiff,  he 
may  have  a  writ  for  the  possession  of  the  premises  as 
against  the  defendants  in  the  action,  against  whom  judg- 
ment has  passed. 

Sec.  238.  Any  two  or  more  persons  claiming  any 
estate  or  interest  in  lands  under  a  common  source  of  title, 
whether  holding  as  tenants  in  common,  joint  tenants,  co- 
parceners, or  in  severalty,  may  unite  in  an  action  against 
any  person  claiming  an  adverse  estate  or  interest  therein  for 
the  purpose  of  determining  such  adverse  claim,  or  of  estab- 
lishing such  common  source  of  title,  or  of  declaring  the 
same  to  be  held  in  trust,  or  of  removing  a  cloud  upon  the 
same. 

Sec.  239.  Of  the  parties  to  the  action,  those  who  are 
united  in  interest  must  be  joined  as  plaintiffs,  or  defendants ; 
but  if  the  consent  of  any  one,  who  should  have  been  joined 
as  plaintiff,  cannot  be  obtained,  he  may  be  made  a  defend- 
ant, the  reason  thereof  being  stated  in  the  complaint ;  and 
when  the  question  is  one  of  a  common  or  general  interest, 
of  many  persons,  or  when  the  parties  are  numerous,  and  it 
is  impracticable  to  bring  them  all  before  tlie  court,  one  or 
more  may  sue  or  defend  for  the  benefit  of  alL 

Sec.  240.     Persons  severally  liable  upon  the  sanu' 
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action 


obligation  or  instmmenty  including  the  partieB  to  bills  of  J,e  inlnJ^S 
exchange  and  promissoiy.  notes,  and  sureties  on  the  same  or  *^*J^*^^"^*^ 
separate  instruments,  may  all,  or  any  of  them,  be  included  merciai  paper.' 
in  the  same  action,  at  the  option  of  the  plaintiff. 

Sec.  241.    AH  persons  holding  as  tenants  in  com- Teoaabi  in  com- 
mon, joint  tenants,  or  coparoenersy  or  any  number  less  than  SvCT.ISbnM-'^ 
all,  may  jointly  or  severally  commence  or  defend  any  civil  jjjj^*****"^"* 
action  or  proceeding  for  the  enforcement  or  protection  of 
the  rigfate  of  such  party. 

Sac.  242.     Aji  action  or  proceeding  does  not  abate  by  ^^i^„^  ^,j^„ 
the  death  or  any  disability  of  a  party,  or  by  the  transfer  of  »<>«  «<>  **«««• 
any  interest  therein,  if  the  cause  of  action  or  proceeding 
survive  or  continue.     In  case  of  the  death,  or  any  dis- 
ability, of  a  party,  the  court,  on  motion,  may  allow  the 
action  or  proceeding  to  be  continued  by  or  against  his 
representative  or  successor  in  interest.     In  the  case  of  any 
other  transfer  of  interest,  the  action  or  proceeding  may  he 
continued  in  the  name  of  the  original  party,  or  the  court  substitution. 
may  allow  the  person  to  whom  the  transfer  is  made  to  be 
substituted  in  tlie  action  or  proceeding. 

Sec.  243.    A  defendant- against  whom  an  action  to  Another  pcnon 
recover  upon  a  contract,  or  an  action  of  ejectment,  or  an  may  be  »ubsii- 

..«*.«  'i  _.      •  J*  J.  luted  for  the 

action  for  specific  personal  property  is  pendmg,  may,  at  any  defendant, 
time  before  answer,  upon  affidavit  that  a  person  not  a  party 
to  the  action  makes  against  him,  and  witiiout  any  collusion 
with  him,  a  demand  upon  such  contract,  or  for  such  prop- 
erty, upon  notice  to  such  person  and  the  adverse  part^, 
apply  to  the  court  for  an  order  to  substitute  such  person  m 
his  place,  and  discharge  him  from  liability  to  either  party, 
on  his  depositing  in  court  the  amount  claimed  on  the  con- 
tract, or  delivering  the  property,  or  its  value,  to  such  per- 
son as  the  court  may  direct,  and  the  court  may  in  its 
discretion  make  the  order. 

Sbc.  244.     Whenever  conflicting  claims  are  or  may 
be  made  upon  a  person  for  or  relating  to  personal  property,  ^^olhSinB***"** 
or  the  performance  of  an  obligation,  or  any  portion  thereof,  ciaimanu. 
sach  person  may  bring  an  action  against  the  conflicting 
claimants  to  compel  them  to  interpl^d  and  litigate  their 
several  claims  among  themselves.     The  order  of  substitu- 
tion may  be  made,  and  the  action  of  interpleader  may  be  Substitution 
maintained,  and  the  applicant  or  plaintiff  be  discharged 
from  liabilitv  to  all  or  any  of  the  conflicting  claimants, 
although  their  titles  or  claims  have  not  a  common  origin, 
or  are  not  identical,  but  are  adverse  to  and  independent  of 
one  another. 
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Intervention, 
when  and  how . 


As.«ociates  may 
be  sued  by 
name  of  auoci- 
ation. 


Court  when  to 
decide  contro  ■ 
veny  or  to  order 
other  parties  to 
tie  brought  tn- 


S'EC.  245.  Any  person  may,  before  the  trial,  inter- 
vene in  an  action  or  proceeding,  who  has  an  interest  in  the 
matter  in  litigation,  in  the  success  of  either  of  the  parties, 
or  an  interest  against  both.  An  intervention  takes  place 
when  a  third  party  is  permitted  to  become  a  party  to  an 
action  or  proceeding  between  other  persons  either  by  join- 
ing the  plaintiff  in  claiming  what  is  sought  by  the  com- 
plaint, or  by  uniting  with  the  defendant  in  resisting  the 
claims  of  the  plaintiff,  or  by  demanding  anything  adversely 
to  both  the  plaintiff  and  the  defendant,  and  is  made  by 
complaint,  setting  forth  the  grounds  upon  which  the  inter- 
vention rests,  filed  by  leave  of  the  court,  and  served  upon 
the  parties  to  the  action  or  proceeding,  who  have  not 
app^u^,  and  upon  the  attorneys  of  the  parties  who  have 
appeared,  who  may  answer  or  demur  to  it  as  if  it  were  an 
original  complaint. 

Sec.  246.  When  two  or  more  persons  associated  in 
any  business,  transact  such  business  under  a  common  name, 
whether  it  comprises  the  names  of  such  persons  or  not,  the 
associates  may  be  sued  by  such  common  name,  the  sum- 
mons in  such  cases  being  served  on  one  or  more  of  the  as- 
sociates; and  the  judgment  in  the  action  shall  bind  the 
joint  property  of  all  the  associates,  in  the  same  manner  as 
if  all  had  been  named  defendants,  and  had  been  sued  upon 
their  joint  liability. 

Sec.  247.  The  court  may  determine  any  controversy 
between  parties  before  it,  when  it  can  be  done  without 
prejudice  to  the  rights  of  others,  or  by  saving  their  rights; 
but  when  a  complete  determination  of  the  controversy 
cannot  be  had  without  the  presence  of  other  parties,  the 
court  must  then  order  them  to  be  brought  in,  and  there- 
upon the  party  directed  by  the  court  must  serve  a  copy  of 
the  summons  in  the  action,  and  the  order  aforesaid  in  like 
manner  of  service  of  the  original  summons,  upon  each  of 
the  parties  ordered  to  be  brought  in,  who  shall  have  ten 
days,  or  such  time  as  the  court  may  order,  after  service  in 
which  to  appear  and  plead ;  and  in  case  such  party  fail  to 
appear  and  plead  within  the  time  aforesaid,  the  court  may 
cause  his  default  to  be  entered,  and  proceed  as  in  other  cases 
of  default,  or  may  make  such  other  order  as  the  condition 
of  the  action  and  justice  shall  require.  And  when,  in  an 
action  for  the  recovery  of  real  or  personal  property,  a  per- 
son not  a  party  to  the  action,  but  having  an  interest  in  the 
subject  thereof,  makes  application  to  the  court  to  be  made  a 
party,  it  may  order  him  to  be  brought  in  by  the  proper 
amendment. 
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TITLE  IV. 


OF  THE  PLACE  OF  TRLA.L  OF  CIVIL  ACTION. 


Sec.  250.     Actions  for  the  following  causes  must  be 
tried  in  the  judicial  district  in  which  the  subject  of  the  STb^lnSth^re 
action,  or  some  part  thereof,  is  situated,  subject  to  the  **  »«bject  or 

/•I  1  1  1  /»•!  •11    ftome  part 

power  of  the  court  to  change  the  plape  oi  trial,  as  provided  thereof  u  situ, 
m  this  Code. 

1.  For  the  recovery  of  real  property,  or  of  an  estate 
or  interest  therein,  or  for  the  determination,  in  any  form, 
of  such  right  or  interest,  and  for  injuries  to  real  property; 

2.  For  the  partition  of  real  property ; 

3.  For  the  foreclosure  of  a  mortgage  of  real  property. 

Where  the  real  property  is  situated  partly  in  one  judi- 
cial district  and  partly  in  another,  the  plaintiff  may  select 
either  of  the  judicial  districts,  and  the  district  so  selected  is 
the  proper  district  for  the  trial  of  such  action. 

Sec.  251.     Actions  for  the  following  causes  shall  be  other  action* 
tried  in  the  judicial  district  where  the  cause,  or  some  part  ^*»ere  the  cause 
thereof,  arose,  subject'  to  the  like  power  of  the  court  to  ScwSTaSSH. 
change  the  place  of  trial : 

1.  For  the  recovery  of  a  penalty  or  forfeiture  im- 
posed by  statute;  except,  that  wnen  it  is  imposed  for  an 
offense  committed  on  a  lake,  river,  or  other  stream  of  water 
situated  in  two  or  more  districts,  the  action  may  be  brought 
in  any  district  bordering  on  such  lake,  river  or  stream,  and 
opposite  to  the  place  where  the  offense  was  committed. 

2.  Against  a  public  officer  or  person  specially  ap- 
pointed to  execute  his  duties,  for  an  act  done  by  him  in 
virtue  of  his  office;  or  against  a  person  who,  by  his  com- 
mand or  in  his  aid,  does  anything  touching  the  duties  of 
such  officer. 

Sec.  252.     An  action  against  a  county,  or  between  ^^^^  ^^  ^.^^  ^^ 
counties,  may  be  commenced  and  tried  in  the  judicial  dis-  action  againat 
trict  where  such  county  or  counties  are  situated;  unless  ^°""**** 
such  action  is  between  counties  situated  in  different  judicial 
districts,  in  which  case  it  may  be  commenced  and  tried  in 
either  district  in  which  one  of  the  counties  is  situated. 
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Sec.  253.  In  all  other  oases  the  action  must  be  tried 
in  the  judicial  district  in  which  the  defendants,  or  some  of 
them,  reside  at  the  commencement  of  the  action;  or,  if 
none  of  the  defendants  reside  in  the  Territory,  or,  if  resid- 
ing, in  this  Territory,  the  judicial  district  in  which  they  re- 
side is  unknown  to  the  plaintiff,  the  same  may  be  tried  in 
any  judicial  district  the  plaintiff  may  designate  in  his  com- 
plaint; and  if  the  defendant  is  about  to  depart  from  the 
Territory,  such  action  may  be  tried  in  any  judicial  district 
where  either  of  the  parties  reside  or  service  is  had;  sub- 
ject, however,  to  the  power  of  the  court  to  change  the  place 
of  trial  as  provided  in  this  Code. 

Sec.  254.  If  the  judicial  district  in  which  the  action 
is  commenced  is  not  the  proper  judicial  district  for  the 
trial  thereof,  the  action  may,  notwithstan<Iing,  be  tried 
therein,  unless  the  defendant,  at  the  time  he  appears  and 
answers  or  demurs,  files  an  affidavit  of  merits,  and  de- 
mands, in  writing,  that  the  trial  be  had  in  the  proper 
judicial  district. 

Sec.  255.  The  court  may,  on  motion,  change  the 
place  of  trial  in  the  following  cases: 

1.  When  the  judicial  district  designated  in  the  com- 
plaint is  not  the  proper  district; 

2.  When  there  is  reason  to  believe  that  an  impartial 
trial  cannot  be  had  therein ;  « 

3.  When  the  convenience  of  witnesses  and  the  ends 
of  justice  would  be  promoted  by  the  change; 

4.  When  from  any  cause  the  judge  is  disqualified 
from  acting.' 

Sec.  256.  If  an  action  or  proceeding  is  commenced 
or  pending  in  a  court,  and  the  judge  or  justice  thereof  is 
disqualified  from  acting  as  such,  or  if  for  any  cause  the 
court  orders  the  place  of  trial  to  be  changed,  it  must  be 
transferred  for  trial  to  a  court  the  parties  may  agree  upon 
by  stipulation  in  writing,  or  made  in  open  court  and 
entered  in  the  minutes;  or  if  they  do  not  so  agree,  then  to 
the  nearest  court,  where  the  like  objection  or  cause  for 
making  the  order  does  not  exist,  as  follows: 

1.  If  in  the  district  court,  to  another  district  court; 

2.  If  in  the  probate  court,  to  the  probate  court  of 
an  adjoining  county; 

3.  If  in  a  justice's  court,  to  another  justice's  court  in 
the  same  county. 

Sec,  257.  When  an  order  is  made  transferring  an 
action  or  proceeding  for  trial,  the  clerk  of  the  court,  or 
justice  of  the  peace,  must  transmit  the  pleadings  and  papers 
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theran  to  the  clerk  or  justice  of  the  court  to  which  it  is 
tansferred.  The  costs  and  fees  thereof,  and  of  filing  the 
papers  anew,  must  be  paid  by  the  party  at  whose  instance 
the  order  was  made.  The  court  to  which  an  action  or 
proceeding  is  transferred  has  and  exercises  over  the  same  jurisdiction  of. 
the  like  jurisdiction  as  if  it  had  been  originally  commenced 
therein.  . 

8bc.  258.    When  an  action  or  proceeding  affecting  p,o<»cding. 
the  title  to,  or  possession  of  real  estate  has  been  brought  |^^«^f„^2! 
in  or  transferred  to  any  district  court,  other  than  the  dis-  transferred, 
trict  in  whidi  the  real  estate,  or  some  portion  of  it  is 
situated,  the  derk  of  such  court  must,  after  final  judgment 
therein,  certify,  under  his  seal  of  ofiBce,  and  transmit  to 
the  district  court  of  the  district  in  which  the  real  estate 
affected  by  the  action  is  situated,  a  copy  of  the  judgment. 
The  clerk  receiving  such  copy  must  file,  docket,  and  record 
the  judgment  in  the  records  of  the  coiu*,  briefly  designat- 
ing it  as  a  judgment  transferred  from— court  (naming 
the  proper  court). 


ActioDi  how 


TITLE  V. 

OF  THE  MANNER  OP  COMMENCING  CIVIL  ACTIONB^ 

Sbc.  262.    Civil  addons  in  the  courts  of  this  Tern-  ^^^^^  „^^ 
tory  are  commenced  by  filing  a  complaint.  ,    commenced. 

Sbc,  263.     The  clerk  must  indorse  on  the  complaint  indorsement  of 
die  day,  month  and  year  that  it  is  filed,  and  at  any  time  gSSions". 
within  one  year  thereafter,  the  plaintiff  may  have  a  sum- 
mons issued ;  and  if  the  action  be  brought  against  two  or 
more  defendants,  who  reside  in  different  judicial  districts 
or  in  different  counties  within  the  same  or  different  judicial 
districts  within  the  Territory,  the  plaintiff  may  have  a 
summons  issued  for  each  of  sudh  counties  at  the  same  time. 
But  at  any  time  within  one  year  after  the  complaint  is 
filed,  the  defendant  may,  in  writing,  or  by  appearing  and 
answering  or  demurring,  waive  the  issuing  of  summons ;  Waiver  of  sum- 
or,  if  the  action  be  brought  upon  a  joint  contract  of  two  "^"*' 
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or  more  defendantB,  and  one  of  them  has  appeared  witliin 

the  year,  the  other  or  others  may  be  served  or  appear  after 

the  year,  at  any  time  before  trial. 

Summons,  how  Sec.  264.     The  summous  must  be  directed   to  the 

aa3*ilu/ toroS'  defendant,  signed  by  the  clerk,  and  issued  under  the  seal 

^in.  of  the  court,  and  must  contain : 

1.  The  names  of  the  parties  to  the  action,  the  oourt 
in  which  it  is  brought,  and  the  judicial  district  in  which 
the  complaint  is  filed ; 

2.  A  statement  of  the  nature  of  the  action  in  general 
terms; 

3.  A  direction  that  the  defendant  appear  and  answer 
the  complaint  within  ten  days,  if  the  summons  is  served 
within  the  county  in  whicrh  the  district  court,  in  which  the 
action  is  brought,  is  held ;  within  twenty  days,  if  served 
out  of  said  county,  but  in  the  district  in  which  the  action 
is  brought,  and  within  forty  days  if  served  elsewhere ; 

4.  In  an  action  arising  on  contract,  for  the  recovery 
of  money  or  dama^  only,  a  notice  that  unless  the  defend- 
ant so  appears  and  answers,  the  plaintiff  will  take  judg- 
ment for  uie  sum  demanded  in  the  complaint  (stating  it) ; 

5.  In  other  actions,  a  notice  that  unless  defendant  so 
appears  and  answers,  the  plaintiff  will  apply  to  the  court 
for  the  relief  demanded  m  the  complaint.  The  name  of 
the  plaintiff's  attorney  must  be  indorsed  On  the  summons. 

Alias  summons.  Sec.  265.     If  the  summous  is  returned  without  being 

served  on  any  or  all  of  the  defendants,  the  clerk,  upon  the 
demand  of  the  plaititiff,  may  issue  an  alias  summons  in  the 
same  form  as  «£e  origiid. 
Constructive  Sec.  266.     In  an  action  affecting  the  title  or  the  right 

Jn'^^f^aSuon  ^^  posscssion  of  real  property,  the  plaintiff  at  the  time  of 
how  given.  *  filing  the  complaint,  and  the  defendant  at  the  time  of  filing 
his  answer,  when  affirmative  relief  is  claimed  in  su(£ 
answer,  or  at  any  time  afterwards,  may  file  for  record  with 
the  recorder  of  the  county  in  which  the  property  or  some 
part  thereof  is  situated,  a  notice  of  the  pendency  of  the 
action,  containing  the  names  of  the  parties,  the  object  of 
the  action  or  defense,  and  a  description  of  the  property  in 
that  county  affected  thereby.  From  the  time  of  filing  such 
notice  for  record  only  shall  a  purchaser  or  incumbrancer  of 
the  property  affected  thereby  be  deemed  to  have  constructive 
notice  of  the  pendency  of  the  action,  and  only  of  its  pen- 
dency against  parties  designated  by  their  real  names. 

Sec.  267.  The  summons  must  be  served  by  the 
s«!?eT«a.(i  re^  United  Statcs  marshal,  or  by  the  sheriff  of  the  county 
turned.  whcrs  the  defendant  is  found  and  served  unless  the  court 


LAWS  OF  UTAH.  201 

or  judge  thereof  shall  otherwise  order  in  any  particular 
case.  A  certified  copy  of  the  complaint  must  be  served 
with  the  summons,  unless  two  or  more  defendants  are  resi- 
dents of  the  same  judicial  district,  in  which  case  a  copy  of 
the  complaint  neea  only  be  served  upon  one  of  such  de- 
fendants. When  the  summons  is  served  by  the  marshal  or 
sheriff,  it  must  be  returned,  with  his  certificate  of  its  service, 
and  of  the  service  of  any  copy  of  the  complaint,  where  such 
copy  is  served,  to  the  office  of  the  clerk  from  which  it  is- 
sued. When  it  is  served  by  any  other  person,  it  must  be 
returned  to  the  same  place,  with  an  affidavit  of  such  person 
of  its  service,  and  of  the  service  of  a  copy  of  the  com- 
plaint, where  such  copy  is  served. 

Sec.  268.    The  summons  must  be  served  by  deliver-  ^ 

f  at  /»  i*  11  Summons,  upon 

ing  a  copy  tnereoi  as  follows :  whom  served. 

1.  If  the  suit  be  against  any  incoiporated  city,  ser- 
vice must  be  made  on  the  n^yor  or  recorder; 

2.  If  the  suit  be  against  any  county,  service  must  be 
made  on  the  probate  judge  or  clerk  of  the  county  court; 

3.  If  me  suit  be  against  a  school  district,  service 
must  be  made  on  the  trustees  or  any  two  of  them ; 

4.  If  the  suit  be  against  any  irrigation  company, 
service  must  be  made  on  the  superintendent  or  water  master; 

5.  If  the  suit  be  against  any  other  corporate  body, 
incorporated  under  the  laws  of  the  Territory,  service  must 
be  made  on  the  president  or  chief  officer,  or  its  secretary,  or 
clerk,  if  such  officer,  secretary  or  clerk  can  be  found  within 
the  district,  and  if  not  so  found,  then  on  any  agent  of  said 
company  or  person  having  in  his  charge  or  custody  any 
property  of  such  company.  When  the  defendant  is  a 
foreien  corporation  and  has  an  acknowledged  agent  in  this 
Territory,  service  may  be  made  on  such  agent,  or  if  no 
snch  agent  is  found,  on  any  person  in  its  employ,  or  who 
has  any  of  its  property  in  charge; 

6.  If  against  a  minor  under  the  age  of  fourteen 
years,  on  such  minor  personally,  and  also  on  his  father, 
mother  or  guardian,  or  if  such  minor  has  no  such  father, 
mother  or  guardian  in  the  Territoiy,  then  on  any  person 
havine  the  care  and  control  of  such  minor,  or  with  whom 
he  resides,  or  in  whose  service  he  is  employed; 

7.  If  against  a  person  judicially  declared  to  be  of  un- 
sound mind,  or  incapable  of  conducting  his  own  affiiirs, 
and  for  whom  a  guardian  has  been  appointed,  on  such 
guardian; 

8.  In  all  other  cases,  on  the  defendant  personally,  or 
by  leaving  a  certified  copy  thereof  at  his  usual  place  of 
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Objection  to 
suinmoDS,  how 
Uiken. 


Publication, 
when  defendant 
is  absent  from 
the  Territory, 
concealed,  or  a 
foreign  corpora* 
tion  having  no 
agent,  etc. 


Service  by  pub- 
lication  made. 


Proceedings 
where  there  are 
several  defend* 
ants  and  part 
only  are  served. 


abode,  with  some  suitable  person,  of  at  least  the  age  of 
fourteen  years. 

Sec.  269.  Objections  to  the  summons,  or  the  service 
thereof,  or  proof  of  service  thereof,  in  the  particulars  named 
in  the  preceding  section,  may  be  taken  by  motion  on  be- 
half of  defendant,  particularly  specifying  the  objections, 
accompanied  by  the  certificate  of  counsel  that  in  his 
opinion  the  objection  is  well  taken;  after  the  filing  and 
serving  of  such  motion  and  certificate  and  serving  oi  such 
motion  and  certificate,  the  time  for  pleading  shsQl  be  sus- 
pended until  such  objection  is  passed  upon  by  the  court. 

Sec.  270.  Where  the  person  on  whom  the  service  is 
to  be  made  resides  out  of  tne  Territory,  or  has  departed 
from  the  Territory,  or  cannot  after  due  diligence  be  found 
within  the  Territory,  or  conceals  himself  to  avoid  the  ser- 
vice of  summons,  or  being  a  corporation,  or  joint  stock 
association,  cannot  be  serv^  as  provided  in  the  preceding 
section,  and  the  fact  shall  appear  by  affidavit  to  the  sati-s- 
faction  of  the  court  or  a  judge  thereof,  and  it  also  appears 
by  such  affidavit  or  by  the  verified  complaint  on  file  that  a 
cause  of  action  exists  against  the  defendant  in  respect  to 
whom  the  service  is  to  be  made,  or  that  he  is  a  necessary  or 
proper  party  to  the  action,  such  court  or  judge  may  grant 
an  order  that  the  service  be  made  by  the  publication  of  the 
summons. 

Sec.  271.  The  order  must  direct  the  publication  to 
be  made  in  a  newspaper,  to  be  designated,  as  most  likely 
to  give  notice  to  the  person  to  be  served,  and  for  such 
length  of  time  as  may  be  deemed  reasonable,  at  least  once 
a  week;  but  publication  against  a  defendant  residing  out 
of  the  Territoiy,  or  absent  therefrom,  must  not  be  less  than 
one  month.  In  case  of  publication,  when  the  residence  of 
a  non-resident  or  absent  defendant  is  known,  the  court  or 
Judge  must  direct  a  copy  of  the  summons  and  complaint  to 
be  forthwith  depositcKi  (post-paid)  in  the  post  office,  di- 
rected to  the  person  to  be  served,  at  his  place  of  residence. 
When  publication  is  ordered,  personal  service  of  a  copy  of 
the  summons  and  complaint  out  of  the  Territory  is  equiva- 
lent to  publication  ana  deposit  in  the  post  officx;;  and  in 
either  case  the  service  of  the  summons  is  complete  at  the 
expiration  of  the  time  prescril)ed  by  the  order  for  publica- 
tion. 

Sec.  272.  When  the  action  is  against  two  or  more 
defendants  jointly  or  severally  liable  on  a  contract,  and  the 
summons  is  served  on  one  or  more,  but  not  on  all  of  them, 
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tlie  plaintifiT  may  proceed  against  the  defendants  served  in 
the  same  manner  as  if  they  were  the  only  defendants. 

Sec.  273.     Proof  of  the  service  of  summons  and  Proof  of  wrvice, 

1    •    X  •  ^  r  /•  n  "°^  made. 

complamt  must  be  as  follows: 

1.  If  served  by  the  United  States  marshal  or  sheriff, 
his  certificate  thereof; 

2.  If  by  any  other  person,  his  affidavit  thereof;  or, 

3.  In  case  of  publication,  the  affidavit  of  the  printer 
or  his  foreman,  or  principal  clerk,  showing  the  same;  and 
an  affidavit  of  the  deposit  of  a  copy  of  me  summons  in 
the  post  office,  if  the  same  has  been  depasited ;  or, 

4.  The  written  admission  of  the  defendant.  In  case 
of  service  otherwise  than  by  publication,  the  certificate  or 
affidavit  must  state  the  time  and  place  of  service. 

Sec.  274.     From  the  time  of  the  service  of  the  sum-  jurisdiction 
mons  and  of  a  copy  of  the  complaint  in  a  civil  action,  when  acquired, 
where  service  of  a  copy  of  the  complaint  is  required  or  of  ^pp**"""* 
the  completion  of  tlie  publication  when  service  by  publica- 
tion is  ordered,  the  court  is  deemed  to  have  acquired  juris- 
diction of  the  parties,  and  to  have  control   of  all   the 
subsequent  proceedings.     The  voluntary  appearance  of  a 
defendant  is  equivalent  to  personal  ser\nce  of  the  summons 
and  copy  of  the  complaint  upon  him. 


TITLE  VI. 


OP  THE  PLEADINGS  IN  CIVIL  ACTFIONS. 


Chapter  I. 


The  Pleadings  in  OeneraL 


ition  of 


Sec.  278.  The  pleadings  are  the  formal  allegations  Dcfin„.„.. 
by  the  parties  of  their  respective  claims  and  defenses  for  pleadings, 
the  judgment  of  the  courts 
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Thjtoode pre-  Sec.  279.    The  fomis  of  pleading  in  civil  actions 

n^t  an/ruies  and  the  rules  by  which  the  sufficiency  of  the  pleadings  is 

of  pleadings.  ^  ^  determined,  are  those  prescribed  in  this  Code. 
What  pieadinga  Sec.  280.    The  ouly  pleadings  allowed  on  the  part 

•re  allowed.  ^f  the  plaintiff  are : 

1.  The  complaint; 

2.  The  demurrer  to  the  answer. 
And  on  the  part  of  the  defendant : 

1.  The  demurrer  to  the  complaint; 

2.  The  answer. 


Chapter  II. 
The  Complaint, 

Complaint,  first  "S^^'    ^85.    The  first  pleading  on  the  part  of  the 

pleading.  *        plaintiff  is  the  complaint. 

What -complaint  ^S^^*  ^^^'    Thc  CQpdplaint  must  contaiu : 

to  coouin.  1^    The  title  of  the  action,  the  name  of  the  court  and 

the  judicial  district  in  which  the  action  is  brought  and  the 

names  of  the  parties  to  the  action ; 

2.  A  statement  of  the  facts  constituting  the  cause  of 
action,  in  ordinaiy  and  concise  language; 

3.  A  demand  of  the  relief  wnich  the  plaintiff  claims. 
If  the  recovery  of  money  or  damages  be  demanded,  the 
amount  thereof  must  be  stated. 

Sec.  287.    The  plaintiff  may  unite  several  causes  of 
action^ou^b^     sctiou  iu  thc  samc  complaint,  when  they  all  arise  out  of: 
^***"****  1.     Contracts  express  or  implied ; 

2.  Claims  to  recover  specific  real  property,  with  or 
without  damages,  for  the  withholding  thereof,  or  for  waste 
committed  thereon,  and  the  rents  and  profits  of  the  same; 

3.  Claims  to  recover  specific  personal  property,  with 
or  without  damage  for  the  withholding  thereof; 

4.  Claims  against  a  trustee,  by  virtue  of  a  contract, 
or  by  operation  of  law; 

5.  Injuries  to  character; 

6.  Injuries  to  person; 

7.  Injuries  to  property. 

The  causes  of  action  so  united  must  all  belong  to  one 
only  of  these  classes,  and  must  affect  all  the  parties  to  the 
action,  and  not  require  differ^it  places  of  trial,  and  must 
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be  separately  stated;  but  an  action  for  malicious  arrest  and 
prosecution,  or  either  of  them,  may  be  united  with  an 
action  for  either  an  injury  to  character  or  to  the  person. 


Chapter  III. 


Demurrer  to  OomplaiTU. 

Sec.  292.    The  defendant  may  demur  to  the  com-  when  defendant 
plaint  within  the  time  required  in  the  summons  to  answer,  "**y  demur, 
when  it  appears  upon  the  face  thereof,  either: 

1.  Tnat  the  court  has  no  jurisdiction  of  the  person 
of  the  defendant,  or  the  subject  of  the  action;  or, 

2.  That  the  plaintin    has    not    l^al    capacity   to 

sue;  or, 

3.  That  there  is  another  action  pending  between  the 
same  parties  for  the  same  cause;  or, 

4.  That  there  is  a  defect  or  misjoinder  of  parties, 
plaintiff  or  defendant;  or, 

6.     That  several  causes  of  action  have  been  improp- 
erly united;  or, 

6.  That  the  complaint  does  not  state  &cts  sufficient 
to  constitute  a  cause  of  action ;  or, 

7.  That  the  complaint  is  ambiguous,  unintelligible 
or  uncertain. 

Sec.  293.    The  demurrer  must  distinctly  specify  the  i>c„u„^  nmst 
grounds  upon  which  any  of  the  objections  to  the  complaint  specify,  etc 
are  taken.    Unless  it  do  so,  it  may  be  disregarded.    It  may  ^^  **^*" 
be  taken*  to  the  whole  complaint  or  to  any  of  the  causes  of  Mayamweraad 
action  stated  therein,  or  the  defendant  may ,  demur  and  demur  «t  ume 
answer  at  the  same  time.  "*' 

Sec.  294.     If  the  complaint  is  amended,  a  copy  of  what  proceed- 
the  amendments  must  be  filed,  or  the  court  may,  in  its  dis-  jjg  *hen  ^m- 
cretion,  require  the  complaint,  as  amended,  to  be  filed,  and  plaint  u 
a  copy  of  the  amendments,  or  amended  complaint,  must  be  ^'^^ 
served  upon  the  defendants  affected  thereby,  or  upon  his 
attorney  if  he  has  appeared  by  attorney,    llie  defendant 
must  answer  the  amendment  or  the  complaint  as  amended, 
within  ten  days  after  service  thereof,  or  such  other  time  as 
the  court  may  direct,  and  judgment  by  default  may  be 
entered,  upon  failure  to  answer,  as  in  other  cases. 
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?^rSr^"^n  Sec.  295.     \\Tien  any  of  the  matters  enumerated  in 

ftppcsirin^  on  j 

compikint  may    Section  292  do  not  appear  upon  the  face  of  the  complaint, 

be  taken  by  an-       ii**  iii 

swer.  the  objection  may  be  taken  by  answer. 

,.. .  ,,       .  Sec.  296.     If  no  objection  be  taken,  either  by  de- 

Objectlon,  when  i-in'^-i  i-i  ii 

deemed  waived,  murrcr  or  auswcr,  the  defendant  must  be  deemed  to  have 
waived  the  same,  excepting  only  the  objection  to  the  juris- 
diction of  the  court,  and  the  objection  that  the  complaint 
does  not  state  facts  sufficient  to  constitute  a  cause  of  action. 


Answer,  what  to 
contain. 


Chapter  IV. 

The  An&wer. 

Sec.  300.  The  answer  of  the  defendant  shall  oon- 
tain: 

1.  A  general  or  specific  denial  of  the  material  alle- 
gations of  the  complaint  controverted  by  the  defendant; 

2.  A  statement  of  any  new  matter  constituting  a  de- 
fense or  counter  claim.  If  the  complaint  be  verifiied,  the 
denial  of  each  all^ation  controverted  must  be  specific,  and 
be  made  positively,  or  aocordins  to  the  information  and 
belief  of  the  defendant.  If  the  defendant  has  no  informa- 
tion or  belief  sufficient  to  enable  him  to  answer  an  alle- 
gation of  the  complaint,  he  may  so  state  in  his  answer, 
and  place  his  denial  on  that  ground.  If  the  complaint  be 
not  verified,  a  general  denial  is  sufficient,  but  only  puts  in 
issue  the  material  all^ations  of  the  complaint. 

When  coonter  ^EC.  301.    The  oouutcr  claim  mentioned  in  the  last 

claim  to  be  set  gectiou  must  bc  ouc  cxistiug  in  favor  of  a  defendant  and 
against  a  plaintiff,  between  whom  a  several  judgment  might 
be  had  in  the  action,  and  arising  out  of  one  of  the  follow- 
ing causes  of  action : 

1.  A  cause  of  action  arising  out  of  the  transaction 
set  forth  in  the  complaint  as  the  foundation  of  the  plain- 
tiff^s  claim,  or  connected  with  the  subject  of  the  action ; 

2.  In  an  action  arising  upon  contract,  any  other 
cause  of  action  arising  also  upon  contract,  and  existing  at 
the  commencement  of  the  action. 

When  defendant  ^^Xi.  302.     If  the  defendant  omit  to  set  up  a  counter 

°"**'**cUtm'*  ^'BAxn  in  the  cases  mentioned  in  the  first  subdivision  of  the 
last  section,  neither  he  nor  his  assignee  can  afterward 
maintain  an  action  against  the  pkintiff  therefor. 
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Sec.  303.  When  cross  demands  have  existed  be-  SSi^d^c'ISr^- 
tween  persons  under  such  circumstances  that  if  one  had  "'ed* 
brought  an  action  against  the  other,  a  counter  claim  could 
have  been  set  up,  the  two  demands  shall  be  deemed  com- 
pensated so  far  as  they  equal  each  other,  and  neither  can 
be  deprived  of  the  benefit  thereof  by  the  assignment  or 
death  of  the  other. 

Sec.  304.     The  defendant  may  set  forth  by  answer  as  Aofwermay 
many  defenses  and  counter  claims  as  he  may  have.  They  must  contain  several 
be  separately  stated,  and  the  several  defenses  must  refer  to  Silenae!  ^ 
the  causes  of  action  which  they  are  intended  to  answer,  in 
a  manner  by  which  they  may  be  intelligibly  distinguished. 
The  defendant  may  also  answer  one  or  more  of  the  several 
causes  of  action  stated  in  the  complaint  and  demur  to  the 
residue  or  may  demur  and  answer  at  the  same  time. 

Sec.  305.  Whenever  the  defendant  seeks  affirmative 
relief  agamst  any  party  relating  to  or  depending  upon  the 
contract  or  transaction  upon  which  the  action  is  brought,  "***  ^°^^ 
or  affecting  the  property  to  which  the  action  relates,  he 
may,  in  a&ition  to  his  answer,  file  at  the  same  time,  or  by 
permission  of  the  court,  subsequently,  a  cross-oomplaint. 
The  cross-complaint  must  be  served  upon  the  parties 
afi*eeted  thereby,  and  such  parties  may  demur  or  answer 
thereto  as  to  an  original  complaint. 


Chapter  V. 
Demurrer  to  Answer. 

Sec.  310.     The  plaintiff  may,  within  the  same  length  Demurrer  to  an- 
of  time  'after  service  of    the  answer  an  the  defendant  is  •'^«'^- 
allowed  to  answer  after  service  of  summons,  demur  to  the 
answer  of  the  defendant,  or  to  one  or  more  of  the  several 
defenses  or  counter  claims  set  up  in  the  answer. 

SEa  311.     The  demurrer  may  be  taken  upon  one  or  Grounds  of  <i«. 
more  of  the  following  grounds:  murrer. 

1.  That  sevenu  causes  of  counter  claim  have  been 
improperly  joined ; 

2.  That  the  answer  does  not  state  facts  sufficient  to 
constitute  a  defense  or  counter  claim; 

3.  That  the  answer  is  ambiguous,  unintelligible,  or 
uncertain. 


208  LAWS  OP  UTAH. 


Chapter  VI. 
Verification  of  Pleadings. 

Verification  of  ,       ,. 

pleadings.  gEc.  315.     Evcry  pleadine  must  be  subscribed  by 

the  party,  or  his  attorney,  and  wnen  the  complaint  is  veri- 
fied, or  when  the  Territory,  or  any  officer  of  the  Territory 
in  his  official  capacity  is  plaintiff,  the  answer  must  be  ver- 
ified, unless  an  admission  of  the  truth  of  the  complaint 
might  subject  the  party  to  a  criminal  prosecution,  or  unless 
an  officer  of  the  Territory,  in  his  official  capacity,  is  de- 
fendant. In  all  cases  of  a  verification  of  a  pleading,  the 
affidavit  of  the  party  must  state  that  the  same  is  true  of 
his  own  knowledge,  except  as  to  those  matters  which  are 
therein  stated  on  his  information  or  belief,  and  as  to  those 
matters,  that  he  believes  it  to  be  true ;  and  where  a  plead- 
ing is  verified,  it  must  be  by  the  affidavit  of  a  party,  unless 
the  parties  are  absent  from  the  county  where  the  attorney 
resides,  or  from  some  cause  unable  to  verify  it,  or  the  facts 
are  widiin  the  knowled^  of  his  attorney  or  other  person 
verifying  the  same.  When  the  pleading  is  verified  by  the 
attorney,  or  any  other  person  except  one  of  the  parties,  he 
must  set  forth  in  the  affidavit  tne  reasons  why  it  is  not 
made  by  one  of  the  parties.  When  a  corporation  is  a 
party,  the  verification  may  be  made  by  any  officer  thereof. 
SfnimlnlSS'"  Sec.  316.     Whcu  au  action  is  brought  upon  a  written 

^iM  idSticd,  mstrument,  and  the  complaint  contains  a  copy  of  such  in- 
v^^^ldT"^*' **  strument,  or  a  copy  is  annexed  thereto,  the  genuineness  and 
^*'*  due  execution  of  such  instrument  are  deemed  admitted, 

unless  the  answer  denying  the  same  be  verified. 
Genuineneuof  ®^'  ^^^'     Whcu  the  dcfcnsc  to  an  actiou  is  founded 

instrument,  how  uDou  a  writtcu  iustrumcnt,  and  a  copy  thereof  is  contained 

Gontrorerted.        •  *  .  i_  •  j    ^i         ^       xv  •  j 

in  the  answer,  or  is  annexed  thereto,  the  genuineness  and 
due  execution  of  such  instrument  are  deemed  admitted,  un- 
less the  plaintiff  file  with  the  clerk,  within  ten  days  after 
receiving  a  copy  of  the  answer,  an  affidavit  denying  the 
same,  and  serve  a  copy  thereof  on  the  defendant  or  his 
attorney. 

Exceptions  to  ^^^'  ^^^'     ^"*  *^^  exccutiou  of  the  instruments  men- 

niies  prescribed  tioned  iu  thc  two  preocdine  sections  is  not  deemed  admitted 
ing  sections.    '  by  a  failure  to  deny  the  same  under  oath,  if  the  party  de- 
siring to  controvert  the  same  is,  upon  demand,  refused  an 
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inspection  of  the  original.  Such  demand  must  be  in 
writings  served  by  copy,  upon  the  adverse  party  or  hig 
attorney,  and  filed  with  the  papers  in  the  case. 


Chapter  VII. 

General  Rules  of  Pleading. 

Sec.  322.     In  the  coastruction  of  a  pleading  for  the  ' 

Eurpose  of  determining  its  effect,  its  allegations  must  be  Ub«raiiy^n- 
berally  construed,  with  a  view  to  substantial  justice  be-  ■'™'**' 
tween  the  parties. 

Sbc.  323.    Sham  and  irrelevant  answers,  and  irrele-  sham  and  irrei- 
vant  and  redundant  matter  inserted  in  a  pleading,  may  be  J™*,^" be"* 
stricken  out,  upcm  such  terms  as  the  court  may  in  its  dis-  stnckenout. 
cretion  impose. 

Sec.  324.     It  is  not  necessary  for  a  party  to  set  forth  ^^^  ^  ^^^  ^^ 
in  a  pleading  the  items  of  an  account  therein  alleged,  but  ^^"' '" 
he  must  deliver  to  the  adverse  party,  within  ten  days  after  ^     "**' 
a  demand  thereof,  in  writing,  a  copy  of  the  account,  or  be 
precluded  from  giving  evidence  thereof.     The  'court,  or  a 
judge  thereof,  may  order  a  further  account  when  the  one 
delivered  is  too  general  or  is  defective  in  any  particular. 

Sec.  326.     In  an  action  for  the  recovery  of  real  prop-  Description  of 
erty,  it  must  be  described  in  the  complaint  with  such  cer-  ^^xSlv^^  ^" 
tainty  as  to  enable  an  officer,  upon  execution,  to  identify  it. 

Sec.  326.  In  pleading  a  judgment  or  other  deter- 
mination  of  a  court,  or  board,  or  officer  of  special  jurisdio-  pusaded*^* 
tion,  it  is  not  necessary  to  state  the  facts  conferring  juris- 
diction, but  such  judgment  or  determination  may  be  stated 
to  have  been  duly  given  or  made.  If  such  all^ation  be 
controverted,  the  party  pleading  must  establish,  on  the  trial, 
the  £icts  conferring  jurisdiction. 

SEa  327.     In  pleading  the  performance  of  conditions  ,      . 
precedent  in  a  contract,  it  is  not  necessary  to  state  the  facts  edent/hl^t  tZ^Se 
showing  such  performance,  but  it  may  be  stated  generally,  p********* 
that  the  party  duly  performed  all  the  conditions  on  his 
part,  and  if  such  allegation  be  controverted,  the  partv 
pleading  must  establish,  on  the  trial,  the  &ct8  showing  such 
performance. 

Sec.  328.     In  pleading  the  statute  of  limitations,  it  ^         ,..  . 

•  '-  «    ^A  1  •  1        1    />  1         Statute  of  Umita' 

is  not  necessary  to  state  the  facts  sliowmg  the  defense,  but  tiona,  how 
it  may  be  stated  generally  that  the  cause  of  action  is  barred  p********- 
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by  the  provisions  of  section  (giving  the  number  of  the  sec- 
tion and  subdivision  thereof,  if  it  is  so  divided,  relied  upon) 
of  the  Code  of  Civil  Procedure;  and  if  such  allegation  be 
controverted,  the  party  pleading  must  establish,  on  the  trial, 
the  facts  showing  that  the  cause  of  action  is  so  barred. 
Private  statutes,  Sbc.  329.     lu  pleading  a  private  statute,  or  a  right 

how  pleaded.      (Jerivcd  therefrom,  it  is  sufficient  to  refer  to  such  statute  by 
its  title  and  the  day  of  its  passage,  and  the  court  shall 
thereupon  take  judicial  notice  thereof. 
Libel  and  siaxi-  ^^^'  ^30.     lu  au  actiou  for  libel  or  slander,  it  is  not 

^r,  how  ttatcd  neccssary  to  state  in  the  complaint  any  extrinsic  facts  for 
the  purpose  of  showing  the  application  to  the  plaintiff  of 
the  defamatory  matter  out  of  which  the  action  arose;  but 
Not  necessary  to  it  is  sufficicut  to  statc,  generally,  that  the  same  was  pub- 
sp«3Si*dam^^*  lished,  or  spoken,  concerning  the  plaintiff;  and  if  such  alle- 
*****  gation  be  controverted,  the  plaintiff  must  establish,  on  the 

trial,  that  it  was  so  published  or  spoken. 

Sec.  331.  In  the  actions  mentioned  in  the  last  see- 
cases!*' *°  *"^  tion,  the  defendant  may,  in  his  answer,  all^  both  the 
truth  of  the  matter  charged  as  defamatory,  and  any  miti- 
gating circumstances  toi  reduce  the  amount  of  damages; 
and,  whether  he  prove  the  justification  or  not,-  he  may  give 
in  evidence  the  mitigating  circumstances. 

ions  not  ®^^'  ^^*     •^^^'y  material  allegation  of  the  com- 

danted!  whl^°  plaint  uot  controvcrted  by  the  answer,  must,  for  the  pur- 
SS?*wlro  to  poses  of  the  action,  be  taken  as  true ;  the  statement  of  any 
w^imSif  ^"'  ^^^  matter  in  the  answer,  in  avoidance  or  constituting  a 
defense  or  counter  claim,  must,  on  the  trial,  be  deemed  con- 
troverted by  the  opposite  party. 
A  material  ai-  8ec.  333.     A  material  all^ation  in  a  pleading  is  one 

legauon  defined,  esscutial  to  the  claim,  or  defense,  and  which  could  not  be 
stricken  from  the  pleading  without  leaving  it  insufficient. 
Sec.  334.     The  plaintiff  and  defendant,  respectively, 
foSpbSl^Sii     may  be  allowed,  on  motion,  to  make  a  supplemental  com- 
answer.  plaint  Or  auswcr,  allying  facts  material  to  the  case,  occur- 

ring after  the  former  complaint  or  answer,  but  the  making 
of  a  supplemental  complaint  or  answer  is  not  a  waiver  of 
the  cause  of  action  set  up  in  the  former  complaint,  or  of 
the  defense  set  up  in  the  former  answer, 
pieadinjfs  to  be  ^^^'  3*^^*     ^^^  plcadiugs  subscqucnt  to  the  complaint 

filed  and  served,  must  bc  filed  with  the  clcrk  and  copies  thereof  served  upon 
the  adverse  party,  or  his  attorney. 
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Chapter  VIII. 

Variancef  iFudakes  in  Pleadings,  and  Amendmenis. 

« 

Sec.  340.  No  varianoe  between  the  allegations  in  a 
pleading  and  the  proof  is  to  be  deemed  material,  unless  it  matzah* 
has  actmdly  misled  the  adverse  party  to  his  prejudice  in 
maintaining  his  action  or  defense  upon  the  merits.  When- 
ever it  appears  that  a  party  has  been  so  misled,  the  court 
may  order  the  pleading  to  be  amended,  upon  such  terms  as 
may  be  just. 

Sec.  341.     Where  the  variance  is  not  material  as  immaterial  van- 
|)rovided  in  the  last  section,  the  court  may  direct  the  fact  an.  e.  how  pro- 
to  be  found  according  to  the  evidence,  or  may  order  an  im- 
mediate amendment  without  costs. 

Sec.  342.     Where,  however,  the  alle^tion   of  the  what  not  to  be 
claim  or  defense  to  which  the  proof  is  directed,  is  un-  ^^^^  *  '"*^* 
proved,  not  in  some  particular  or  particulars  only,  but  in 
its  general  scope  and  meaning,  it  is  not  to  be  deemed  a  case 
of  varianoe  within  the  laat  two  sections,  but  a  failure  of 
proof. 

Si3C.  343.  Any  pleading  may  be  amended  once  by 
the  party  of  course,  and  without  costs,  at  any  time  before  couS  on^Safcct 
answer  or  demurrer  filed,  or  after  demurrer,  and  before  the  ^  <^""^'- 
trial  of  the  issue  of  law  thereon,  by  filing  the  same  as 
amended  and  serving  a  copy  on  the  adverse  party,  who 
may  have  ten  days  thereaftier  in  which  to  answer  or  demur 
to  the  amended  pleading.  A  demurrer  is  not  waived  by 
filing  an  answer  at  the  same  time;  and  when  the  demurrer 
to  a  complaint  is  overruled  and  there  is  no  answer  filed, 
the  court  may,  upon  such  terms  as  may  be  just,  allow  an 
answer  to  be  filed.  If  a  demurrer  to  the  answer  be  over- 
niled,  the  facts  allied  in  the  answer  must  be  considered  as 
denied  to  the  extent  mentioned  in  Section  332. 

Sec.  344.  The  court  may,  in  furtherance  of  justice, 
and  on  such  terms  as  may  be  proper,  allow  a  party  to  A"^"**™«"»'' ^" 
amend  any  pleading  or  proceeding  by  adding  or  striking 
out  the  name  of  any  party,  or  by  correcting  a  mistake  in 
the  name  of  a  party,  or  a  mistake  in  any  other  respcot ; 
and  may,  upon  like  terihs,  enlarge  the  time  for  answer  or 


terms. 
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D..c««o.«u.  demurrer.  The  court  may  likewise,  in  its  discretion,  after 
ix.wer  of  court,  notice  to  the  adverse  party,  allow,  upon  such  terms  as  may 
be  just,  an  amendment  to  any  pleaaing  or  proceeding  in 
other  particulars;  and  may  upon  like  terms  allow  an 
answer  to  be  made  and  filed  after  the  time  limited  by  this 
Code;  and  may,  also,  upon  such  terms  as  may  be  just  re- 
lieve a  party  or  his  l^al  representative  from  a  judgment, 
order,  or  other  proceeding  taken  against  him  through  his 
mistake,  inadvertence,  surprise,  or  excusable  neglect ;  and 
when,  for  any  reason  satisfactory  to  the  court,  or  the  judge 
thereof,  the  party  aggrieved  has  failed  to  apply  for  the 
relief  sought  during  the  term  at  which  such  judgment, 
order,  or  proceeding  complained  of  was  taken,  the  court, 
or  the  judge  thereof,  in  vacation,  may  grant  the  relief 
upon  the  application  made  within  a  reasonable  time,  not 
exceeding  six  mouths  after  the  adjournment  of  the  term. 
When,  from  any  cause,  the  summons  in  an  action  has  not 
been  personally  served  on  the  defendant,  the  court  may 
allow  on  such  terms  as  may  be  just,  sudi  defendant  or  his 
legal  representative,  at  any  time  within  one  year  after  the 
rendition  of  any  judgment  in  such  action,  to  answer  to  the 
merits  of  the  original  action.  Wh^n  in  an  action  to  re- 
cover the  possession  of  personal  property,  the  person  mak- 
ing any  affidavit  did  not  truly  state  the  value  of  the 
property,  and  the  officer  taking  the  property,  or  the  sureties 
on  ahy  bond  or  undertaking,  is  sued  n>r  taking  the  same, 
the  officer  or  sureties  may  in  their  answers  set  up  the  true 
value  of  the  property,  and  that  the  person  in  whose  be- 
half said  affidavit  was  made  was  entitled  to  the  possession 
of  the  same  when  said  affidavit  was  made,  or  that  the 
value  in  the  affidavit  stated  was  inserted  by  mistake,  the 
^iSwidS?  ^  court  shall  disregard  the  value  as  stated  in  the  affidavit, 
and  give  judgment  according  to  the  right  of  possessimi  of 
said  property  at  the  time  the  affidavit  was  made. 
suinffa|»arty  Sbc.  345.      Whcu  the  plaintiff  is  ignorant  of  the 

-?JL**^****""  name  of  a  defendant,  he  must  state  that  fact  in  the  com- 
plaint,  and  such  defendant  may  be  designated  in  any 
pleading  or  proceeding  by  any  name,  and  when  his  true 
name  is  discovered,  the  pleading  or  proceeding  must  be 
amended  accordingly. 

Sec.  346.     The  court  must  in  every  stage  of  an  action 

fe^tt^'bere-  *'   disregard  any  error  or  defect  in  die  pleadings  or  proceed- 

SSu  rbSJ'   ings,  which  does  not  affect  the  substantial  rights  of  the 

tui  rights.         parties,  and  no  judgment  shall  be  reversed  or  affiacted  by 

reason  of  such  error  or  defect. 


LAWB  OF  UTAH.  213 

Sec.  347.    When  a  demurrer  to  any  pleadinf^  is  sus- 

..j  ij  jx'j.  J  ••  Time  to  amend 

tained  or  overruled,  and  time  to  amend  or  answer  is  given,  or  answer  de- 
the  time  so  given  runs  from  the  service  of  notice  of  the  "*""^- 
decision  or  order. 


TITLE  VII. 


OF  THE  PKOVTSIONAL  REMEDIES  IN   CTVIL  ACTIONS. 

Sec.  351.     No  person  shall  be  arrested  in  a  civil  ao-  Nop««>n  to  be 

•  •ri*i>^^-i  aneated  except 

tion  except  as  prescribed  m  this  Code.  «  probed  in 

Sec.  352.    The  defendant  may  be  arrested,  as  herein-  Defendant, 
after  prescribed,  in  the  following  cases:  jfmM^*** 

1.  In  an  action  for  the  recovery  of  money  or  damages 
on  a  cause  of  action  arising  upon  contract,  express  or  im- 
plied, where  the  defendant  is  about  to  depart  from  the  Ter- 
ritory with  intent  to  defraud  his  creditors,  or  when  the 
action  is  for  willful  injury  to  person,  to  character,  or  to 
property,  knowing  the  property  to  belong  to  another; 

2.  In  an  action  for  a  fine  or  penalty  or  for  a  breach 
of  promise  to  marry,  or  for  money  or  property  embezzled, 
or  miudulently  misapplied  or  converfcea  to  his  own  use  by 
a  public  officer,  or  an  ofiicer  of  a  corp<iration,  or  an  at- 
torney, fiictor,  broker,  agent  or  clerk,  in  the  course  of  his 
employment  as  such,  or  by  any  other  person  in  fiduciary 
capacity;    or  for  misconduct  or  n^lect  in  office,  or  in  a 

Srofessional  employment,  or  for  a  willful   violation  of 
uty; 

3.  In  an  action  to  recover  the  possession  of  personal 
property  unjustly  detained,  when  the  property  or  any  part 
thereof  has  been  concealed,  removed  or  disposed  of,  so  that 
it  cannot  be  found  or  taken  by  the  marshal,  sherifi^,  or 
oth^  executive  officer  of  the  court; 

4.  When  the  defendant  has  been  guilty  of  a  fraud 
in  contracting  the  debt  or  incurring  the  obligation  for 
which  the  action  is  brought;  %r  in  concealing  or  disposing 
of  the  property,  for  the  taking,  detention,  or  conversion  of 
which  the  action  is  brought ; 
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Order  for  arrest, 
by  whom  nuide. 


Affidavit  for  or- 
der  of  arrest 
requisite. 


Undertaking  re- 
quired of  pfiiin- 
tiflf. 


Order,  when 
made,  and  its 
form. 


Affidavit  and  or- 
der to  be  deliv- 
ered to  the 
sheriff  and 
copy  to  defend* 
ant. 


Arresty  how 
made. 


Defendant  to  he 
di^chaieed  on 
bail  or  deposit. 


Bail,  how  given. 


5.  When  «the  defendant  has  removed  or  disposed  of 
his  property,  or  is  about  to  do  so,  with  the  intent  to  de- 
fraud his  creditors. 

Sec.  353.  An  order  for  the  arrest  of  the  defendant 
must  be  obtained  from  a  judge  of  the  court  in  which  ihe 
action  is  brought. 

Sec.  354.  The  order  may  be  made  whenever  it  ap- 
pears to  the  judge  by  the  affidavit  of  the  plaintiff  or  some 
other  person,  that  a  sufficient  cause  of  action  exists,  and 
that  the  case  is  one  of  those  mentioned  in  Section  352. 
The  affidavit  must  be  either  positive  or  upon  information 
and  belief;  and  when  upon  information  and  belief,  it  must 
state  the  facts  upon  which  the  information  and  belief  are 
founded.  If  an  order  of  arrest  be  made,  the  affidavit  must 
be  filed  with  the  clerk  of  the  court. 

Sec.  355.  Before  making  the  order,  the  judee  must 
require  a  written  undertaking  on  the  part  of  the  plaintiff, 
with  sureties  in  an  amount  to  be  fixea  by  the  judge,  which 
must  be  at  least  five  hundred  dollars,  to  the  effect  that  the 

Slaintiff  will  pay  all  costs  which  may  be  adjudged  to  the 
efendant,  and  all  damages  which  he  may  sustain  by  reason 
of  the  arrest,  if  the  same  be  wrongful  or  without  sufficient 
cause,  not  exceeding  the  sum  specified  in  the  undertaking. 
The  undertaking  must  be  filed  with  the  clerk  of  the  court. 

Sec.  366.  The  order  may  be  made  at  the  time  of  the 
issuing  of  the  summons,  or  any  time  afterwards,  before 
judgment.  It  must  require  the  officer  to  whom  it  is  di- 
rected, forthwith  to  arrest  the  defendant  and  hold  him  to 
bail  in  a  specified  sum,  and  to  return  the  order  at  a  time 
therein  mentioned  to  the  clerk  of  the  court  in  whidi  the 
action  is  pending. 

Sec.  357.  The  order  of  arrest,  with  a  copy  of  the 
affidavit  upon  whidi  it  is  made,  must  be  delivered  to  the 
officer,  who,  upon  arresting  the  defendant,  must  deliver  to 
him  a  copy  of  the  affidavit,  and  also,  if  desired,  a  copy  of 
the  order  of  arrest. 

Sec.  358.  The  officer  must  execute  the  order  by  ar- 
resting the  defendant  and  keeping  him  in  custody  until 
discharged  by  law. 

Sec.  359.  The  defendant,  at  any  time  before  execu- 
tion, must  be  di.schargeil  from  the  arrest  either  upon  giring 
bail  or  upon  depositing  the  amount  mentioned  in  the  order 
of  arrest. 

Sec.  360.  The  defendant  may  give  Ixiil  by  causin^a 
written  undertaking  to  be  executed  by  two  or  more  suffi- 
cient sureties,   to  the  effect  that  they  are  boimd  in  the 
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amount  mentioned  in  the  order  of  arrest;  that  the  defend- 
ant will  at  all  times  render  himself  amenable  to  the  pro- 
cess of  the  court  during  the  pendency  of  the  action,  and  to 
such  as  may  l)e  issued  to  enforce  the  judgment  therein,  or 
that  they  will  pay  to  the  plaintiff  the  amount  of  any  judg- 
ment which  may  be  recovered  in  the  action. 

Sec.  361.     At  any  time  before  judgment,  or  within  surrender  of  de- 
ten  days  thereafter,  the  bail  may  surrender  the  defendant  '«"<*»nt- 
iu  their  exoneration ;  or  he  may  surrender  himself  to  the 
officer  of  the  court,  where  he  was  arrested. 

Sec.  362.  For  the  purpose  of  surrendering  the  de- 
fendant, the  bail,  at  any  time  or  place  before  they  are  finally  5*"*- 
charged,  may  themselves  arrest  him;  or  by  written  author- 
ity, endorsed  on  a  certified  copy  of  the  undertaking,  may 
^empower  an  officer  to  do  so.  Upon  the  arrest  of  the  de- 
fendant by  said  officer,  or  upon  his  delivery  to  him  by  the 
bail,  or  upon  his  own  surrender,  the  bail  are  exonerated,  if 
such  arrest,  delivery,  or  surrender  take  place  before  the  ex- 
piration of  ten  days  after  judgment ;  but  if  such  arrest, 
delivery,  or  surrender  be  not  made  within  ten  days  aft»r 
judgment,  the  bail  are  finally  chained  on  their  undertaking, 
and  bound  to  pay  the  amount  of  the  judgment  within  tBi 
days  thereafter. 

8bc.  363.     If  the  bail  n^lect  or  reftise  to  pay  the  Ban^howpro- 
jadgment  within  ten  days  after  they  are  finally  charged,  an  ceedid  a«a!n»t. 
action  may  be  commenced  against  such  bail  for  the  amount 
of  the  original  jude;ment. 

Sec.  364.     The  bail  are  exonerated  by  the  death  of  «.,,  .^  ^^^„ 

-_-  !••  .  .,*^.  .  Ball,  now  exon- 

the  defendant,  or  his  imprisonment  in  the  penitentiary,  or  ented. 
by  his  l^al  dischai^  from  the  obligation  to  render  him- 
self amenable  to  the  process. 

Sec.  365.     Within  the  time  limited  for  that  purpose,  Delivery  of  un- 
the  officer  making  the  arrest  must  file  the  order  of  arrest  pSJS^^id  n, 
in  the  office  of  the  clerk  of  the  court  in  which  the  action  acceptance  or  re- 
is  pending,  with  his  return  endorsed  thereon,  together  with  ■'*^"**"  ^  *" 
a  copy  of  the  undertaking  of  the  bail.     The  original  un- 
dertaking he  must,  retain  in  his  possession  until  filed,  as 
herein  provided.     The  plaintiff,  within  ten  days  thereafter, 
may  serve  upon  the  officer  a  notice  that  he  does  not  accept 
the  bail,  or  he  is  deemed  to  have  accepted  them,  and  tne 
officer  is  exonerated  from  liability.    If  no  notice  be  served 
within  ten  days,  the  original  undertaking  must  be  filed 
with  the  clerk  of  the  court. 

Sec.  366.      Within   five  days  after  the  receipt   of  j^^^,^  ^^ .  ^.^ 
notice,  the  officer  or  defendant  may  give  to  the  plaintiff,  or  fication. 
his  attorney,  notice  of  the  justification  of  the  same,  or 
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New  undertak' 
inc,  if  other 
baiL 


QuaHficatioDs  of 
bail.  * 


Justification  of 
baA. 


Allowance  of 
bail. 


Deposit  of 
money  with 
officer. 


Payment  of 
money  into 
court  by  officer. 


other  bail  (specifying  the  plaoes  of  residence  and  occupa- 
tions of  the  latter)  before  the  judge  of  the  court,  or  clerk, 
at  a  specified  time  and  place;  the  time  to  be  not  less  than 
five  nor  more  than  ten  days  thereafter,  except  by  consent 
of  parties.  In  case  other  bail  be  given,  there  must  be  a 
new  undertaking. 

Sec.  367.     The  qualifications  of  bail  are  as  follows: 

1.  Each  of  them  shall  be  a  resident,  and  house- 
holder, or  free  holder,  within  the  Territory; 

2.  Each  must  be  worth  the  amount  specified  in  the 
order  of  arrest,  or  the  amount  to  which  the  order  is  re- 
duced, as  provided  in  this  chapter,  over  and  above  all  his 
debts  and  liabilities,  exclusive  of  property,  exempt  from 
execution;  but  the  judge  or  clerk,  on  justification,  may 
allow  more  than  two  sureties  to  justify  severally  in  amounts 
less  than  that  expressed  in  the  order,  if  the  whole  justifica- 
tion be  equivalent  to  that  of  two  -sufficient  bail. 

Sec.  368.  For  the  purpose  of  justification,  each  of  the 
bail  must  attend  before  the  judge  or  clerk,  at  the  time  and 
place  mentioned  in  the  notice,  and  may  be  examined  on 
oath,  on  the  part  of  the  plaintiff,  touching  his  sufficiency,  in 
such  manner  as  the  judge  or  clerk  in  his  discretion  may 
think  proper.  The  examination  must  be  reduced  to 
writing,  and  subscribed  by  the  bail,  if  required  by  the 
plaintiff. 

Sec.  369.     If  the  judge,  or  clerk,  find  the  bail  suffi- 
cient, he  must  annex  the  examination  to  the  undertaking, 
indorse  his  allowance  thereon,  and  cause  them  to  be  filed,  . 
and  the  officer  is  thereupon  exonerated  from  liability. 

Sec.  370.  The  defendant  may,  at  the  time  of  his 
arrest,  instead  of  giving  bail,  deposit  with  the  officer  the 
amount  mentioned  in  the  order.  In  case  the  amount  of  the 
bail  be  reduced,  as  provided  in  this  Chapter,  the  defendant 
may  deposit  such  amount  instead  of  giving  bail.  In 
either  case,  the  officer  must  give  the  defendant  a  certificate 
of  the  deposit  made,  and  the  defendant  must  be  discharged 
from  custody. 

Sec.  371.  The  officer  making  the  arrest,  must,  im- 
mediately after  the  deposit,  pay  the  same  into  court,  and 
take  from  the  clerk  receiving  the  same,  two  certificates  of 
such  payment,  the  one  of  which  he  must  deliver  or  trans- 
mit to  the  plaintiff,  or  his  attorney,  and  the  other  to  the 
defendant.  For  any  default  in  making  such  payment,  the 
same  proceedings  may  be  had  on  the  official  bond  of  the 
officer  to  collect  the  sum  deposited  as  in  other  cases  of  de- 
linquency. 
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Sec.  372.     If  money  be  deposited,  as  provided  in  substituting 
the  last  two  sections,  bail  may  be  given,  and  may  justify  tail  for  depo«it. 
upon  notice  at  any  time  before  judgment ;  and  on  the  filing 
ot  the  undertaking  and  justification  with  the  clerk,  the 
mon^  deposited  must  be  refunded  to  the  defendant. 

Sec.  373.  Where  money  has  been  deposited,  if  it 
remain  on  deposit  at  the  time  of  the  recovery  of  a  judg-  ited??oi*J^ 
ment  in  favor  of  the  plaintiff,  the  derk  must,  under  the  pji«iordisp<»ed 
direction  of  the  court,  apply  the  same  in  satisfaction 
thereof,  and  afler  satisfying  the  judgment  must  refund  the 
surplus,  if  any,  to  the  defendant.  If  the  judgment  be  in 
favor  of  the  defendant,  the  clerk  must,  under  like  direction 
of  the  court,  refund  to  him  the  whole  sum  deposited  and 
remaining  unapplied. 

Sec.  374.     If   after  being  arrested,  the  defendant  officer,  when 
escape,  or  is  rescued,  the  officer  is  liable  as  bail;  but  he  aSShu^Hi"' 
may  dischai^  himself  from  such  liability  by  giving  bail  at  f^JJU*  *"*'" 
any  time  beiore  judgment. 

Sec.  375.     If  a  judgment  be  recovered  against  the  proceedings  on 
officer,  upon  his  liability  as  bail,  and  an  execution  thereon  judgmemag«inst 
is  returned  unsatisfied,  in  whole  or  in  part,  the  same  pro-  **  ^'' 
ceedings  may  be  had  on  his  official  bond  for  the  recovery  of 
the  whole  or  any  deficiency,  as  in  other  cases  of  delinquency. 

Sec.  376.  A  defendant  arrested,  may,  at  any  time 
before  the  trial  of  the  action,  or  if  there  be  no  trial,  before 
the  entry  of  judgment,  applv  to  the  iudge  who  made  the  JJSct  S/aJ!St'* 
order,  or  the  court  in  wnicn  the  action. is  pending,  upon  <>' «<*"«« ^■• 
reasonable  notice,  to  vacate  the  order  of  arrest,  or  to  reduce 
the  amount  of  bail.  If  the  application  be  made  upon 
affidavits  on  the  part  of  the  defendant,  but  not  otherwise,  the 
plaintiff  may  oppose  the  same  by  affidavits  or  other  proofs 
in  addition  to  those  on  which  the  order  of  arrest  was  made. 

Sec.  377.     If  upon  application  it  appears  that  there  when  the  order 
was  not  sufficient  cause  for  the  arrest,  the  order  must  be  Jl^JJJ^d**"^***" 
vacated;  or  if  it  appears  that  the  bail  was  fixed  too  high, 
the  amount  must  oe  reduced. 


Contest  of 
motion. 


Chapter  II. 
Claim  and  Delivety  of  Personal  Propetiy, 


Sec.  382.     The  plaintiff  in  an  action  to  recover  the  j^,.^^ 
possession  of  personal  property,  may,  at  the  time  of  issuing  tonli^^r^!' 
the  summons,  or  at  any  time  before  answer,  claim  the  de-  daSSed."*^^^ 
livery  of  such  property  to  him  as  provided  in  this  chapter. 
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Affidavit  and  its* 
requisites. 


Requisition  to 
U.  S.  Marahsl 
to  take  and  de* 
liver  the  prop* 
erty. 


Security  on  the 
part  of  the 
plaintiff  and 
proceedini^  in 
serving  the 
order. 


Exceptions  to 
sureties  and 
proceedings 
thereon,  or-on 
failure  to  except. 


Sec.  383.  Where  a  delivery  is  elaimedy  an  affidavit 
must  be  made  by  the  plaintiff,  or  by  some  one  on  his  be- 
half, showing: 

1.  That  the  plaintiff  is  the  owner  of  the  property 
claimed  (particularly  describing  it),  or  is  entitled  to  the 
possession  thereof; 

2.  That  the  property  is  wrongfully  detained  by  the 
defendant; 

3.  The  allied  cause  of  the  detention  thereof  ac- 
cording to  his  best  knowledge,  information  and  belief; 

4.  That  it  has  not  been  taken  for  a  tax,  assessment 
or  fine,  pursuant  to  a  statute,  or  seized  under  an  execution 
or  an  attachment  against  the  property  of  the  plaintiff;  or, 
if  so  seized,  that  it  is  by  statute  exempt  from  such  seiz- 
ure; and, 

5.  The  actual  value  of  the  property.   . 

Sec.  384.  The  plaintiff,  or  nis  attorney,  may,  there- 
upon, by  an  indorsement  in  writing  upon  the  affidavit,  re- 
quire tne  United  States  marshal,  or  the  sheriff  of  the 
county,  where  the  prc^rty  claimed  may  be,  to  take  the 
same  from  the  defendant. 

Sec.  385.  Upon  the  receipt  of  the  affidavit  and 
notice  with  a  written  undertaking,  executed  by  two  or 
more  sufficient  sureties,  approved  by  the  United  States 
marshal,  or  sheriff,  to  the  effect  that  they  are  bound  to  the 
defendant  in  double  the  value  of  the  property,  as  stated  in 
the  affidavit  for  the  prosecution  of  the  action,  for  the  re- 
turn of  the  property  to  the  defendant,  if  return  thereof  be 
adjudged,  and  K>r  the  payment  to  him  of  such  sum  as  may 
from  any  cause  be  recovered  against  the  plaintiff,  the  officer 
must  forthwith  take  the  proiierty  described  in  the  affidavit, 
if  it  be  in  the  possession  of  the  defendant  or  his  agent, 
and  retain  it  in  his  custody.  He  must  wnthout  delay, 
serve  on  the  defendant  a  copy  of  the  affidavit,  notice  and 
undertaking,  by  delivering  the  same  to  him  personally  if 
he  can  be  found,  or  to  his  agent,  from  whose  possession  the 
property  is  taken;  or,  if  neither  can  be  found,  by  leaving 
them  at  the  usual  place  of  abode  of  either,  with  some  per- 
son of  suitable  age  and  discretion,  or  if  neither  have  any 
known  place  of  abode,  by  putting  them  in  the  nearest 
post  office  (post  paid),  directea  to  the  defendant. 

Sec.  386.  The  defendant  may,  within  two  days  after 
the  service  of  a  copy  of  the  affidavit  and  undertaking,  give 
notice  to  the  officer  that  he  excepts  to  the  sufficiency  of  the 
sureties.  If  he  fails  to  do  so,  he  is  deemed  to  have  waived 
all  objection  to  them.     When  the  defendant  excepts,  the 
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sureties  mast  justify  on  notice  in  like  manner  as  upon  bail 
on  arrest;  and  the  officer  is  responsible  for  the  sufficiency 
of  the  sureties  until  the  objection  to  them  is  either  waived, 
as  above  provided,  or  until  they  justify.  If  the  defendant 
except  to  the  sureties,  he  cannot  reclaim  the  property,  as 
provided  in  the  next  section. 

Sec.  387.  At  any  time  before  the  delivery  of  the 
property  to  the  plaintiff,  the  defendant  may,  if  he  do  not  whe?«!StW  to 
except  to  the  sureties  of  the  plaintiff,  require  the  return  "^-^^^^^o^- 
thereof,  upon  giving  to  the  officer  a  written  undertaking, 
executed  by  two  or  more  sufficient  sureties,  to  the  effect 
that  thev  are  bound  in  double  the  value  of  the  property, 
as  stated  in  the  affidavit  of  the  plaintiff,  for  the  delivery 
thereof  to  the  plaintiff,  if  such  delivery  be  adjudged,  and 
for  the  payment  to  him  of  such  sum  as  may,  for  any  cause, 
be  recovered  against  the  defendant.  If  a  return  of  the 
property  be  not  so  required  within  five  days  after  the  taking 
and  service  of  notice  to  the  defendant,  it  must  be  deliverea 
to  the  plaintiff,  except  as  provided  in  Section  392. 

Sec.  388.  The  defendant's  sureties,  upon  notice  to  Tusufication  of 
the  plaintiff  of  not  less  than  two,  or  more  than  five  days,  g^JI^S^"*'" 
must  justify  before  the  judge,  or  the  clerk,  in  the  same 
manner  as  upon  bail  on  arrest;  and  upon  such  justifica- 
tion, the  officer  must  deliver  the  property  to  the  defendant. 
The  officer  is  responsible  for  defendant's  sureties  until  they 
justify,  or  until  the  justification  is  completed  or  waived, 
and  may  retain  the  property  until  ^that  time.  If  they,  or 
others  in  their  place,  fail  to  Justify  at  the  time  and  plaoe 
appointed,  he  must  deliver  the  property  to  the  plaintiff. 

Sec.  389.     The  qualification   of  sureties,  and  their  Qualification  of 
justification  must  be  such  as  are  prescribed  by  this  Code,  in  •»"*^«*" 
respect  to  bail  apun  an  order  of  arrest. 

Sec.  390.     If  the  property,  or  any  part  thereof,  be 
concealed  in  a  building  or  enclosure,  the  officer  must  pub-  ttjf^wfcn  con- 
licly  demand  its  delivery.     If  it  be  not  delivered,  he  must  {5^*^incu»ui. 
cause  the  building  or  enclosure  to  be  broken  open,  and  take 
the  property  into  his  possession,  and  if  necessary,  he  may 
call  to  his  aid  the  power  of  the  county. 

Sec.  391.     When  the  officer  has  taken  the  property,  Propcny.how 
as  in  this  Chaptei  piovided,  he  shall  keep  it  in  a  secure  ^*^p*' 
place,  and  deliver  it  to  the  party  entitled  thereto,  upon  re- 
ceiving his   fees  for  taking,  and   necessary  expenses  for 
keeping  the  same. 

Sec.  392.     If  the  property  taken  be  claimed  by  an-  ^^^.^  ^^  ^^^ 
other  person  than  the  defendant,  or  his  agent,  and  such  eny  by  third 
person  make  affidavit  of  his  title  thereto,  or  right  to  the  ^"^' 
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possession  -thereof^  stating  the  grounds  of  such  title  or 

right,  and  serve  the  same  upon  the  officer,  the  officer  is  not 

bound  to  keep  the  property,  or  deliver  it  to  the  plaintiff, 

unless  the  plaintiff,  on  demand  of  him  or  his  agent,  indem- 

nify  the  ofncer  against  such  claim  by  an  undertaking,  by 

two  sufficient  sureties. 

Notice  and  Sbc.  393.     The  officcr  must  file  the  notice,  undertak- 

there  to  K**      '^^Sy  ^^^  affidavit,  with  his  proceedings  thereon,  with  the 

filed.  clerk  of  the  court  in  which  the  action  is  pending,  within 

twenty  days  after  taking  the  property  mentioned  therein. 


Chapter  III. 
Injuncti<yn, 
Sbc.  397.     An  injunction  is  a  writ  or  order,  requiring 

Injufictton,  what  .  r     '       j*  _-t«      i  «x        on^  j 

is  and  who  may  a  pcrsou  to  refrain  from  a  particular  act     Ihe  order  or 
grant  it.  ^^^.j^  ^^y  ^  granted  by  the  court  in  which  the  action  is 

brought,  or  by  a  judge  tnereof,  and  when  made  by  a  judge, 
may  DC  enforced  as  me  order  of  the  court. 
When  it  may  be  Sec.  398.     Au  injuuctiou  may  be  granted  in  the  fol- 

granted.  lowiug  CaSCS: 

1.  Wlien  it  appears  by  the  complaint  that  the  plain- 
tiff is  entitled  to  the  belief  demanded,  and  such  relief,  or 
any  part  thereof,  consists  in  restraining  the  commission  or 
continuance  of  the  act  complained  of,  either  for  a  limited 
period  or  perpetually; 

2.  When  it  appears  by  the  complaint  or  affidavit 
that  the  commission  or  continuance  of  some  act,  during  the 
litigation,  would  produce  waste,  great  or  irreparable  injury 
to  uie  plaintiff; 

3.  When  it  appears  during  the  litigation,  that  the 
defendant  is  doing,  or  threatens,  or  is  about  to  do,  or  is 
procuring  or  suffering  to  be  done,  some  act  in  violation  of 
the  plaintiff's  rights  respecting  the  suUect  of  the  action, 
and  tending  to  render  the  judgment  ineffectual; 

4.  An  injunction  may  tuso  be  granted  on  the  motion 
of  the  defendant,  upon  filing  an  answer  in  the  nature  of  a 
cross  bill,  praying  for  affirmative  relief  upon  any  of  the 
grounds  mentioned  above  in  this  section,  subject  to  the 
same  rules  and  provisions  provided  for  the  issuance  of  in- 
junctions on  behalf  of  the  plaintiff. 
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At  what  time  it 


Sec.  399.  The  injunction  may  be  granted  at  the  time 
of  issuing  the  summons  upon  the  compiaiuty  and  at  any  may  be  granted 
time  afterwards,  before  judgment,  upon  affidavits  or  other  ^i^^ohSin 
evidence.  The  complaint  in  the  one  case,  and  the  affidavits  *^- 
or  other  evidence  in  the  other,  must  show  satisfactorily  that 
sufficient  grounds  exist  therefor.  No  injunction  can  be 
granted  on  the  complaint,  unless  it  is  verified.  When 
granted  on  the  complaint,  a  copy  of  the  complaint  and 
verification  attached  must  be  served  with  the  injunction; 
when  granted  upon  affidavit,  without  notice,  a  copy  of  the 
affidavit  must  be  served  with  the  injunction. 

Sec.  400.    An  injunction  shall  not  be  allowed  after  inj„„ctk»  after 
the  defendant  has  answered,  unless  upon  notice,  or  upon  an  answer, 
order  to  show  cause,  but  in  such  case  the  defendant  may  be 
restrained  until  the  decision  of  the  court  or  judge  granting 
or  refusing  the  injunction. 

Sec.  401.  On  granting  an  injunction,  the  court  or  undertaking  on 
judge  must  require,  except  wnen  the  Territory,  a  county,  injunction, 
or  municipal  corporation,  or  a  married  woman  in  a  suit 
against  her  husband,  is  a  party  plaintiff,  a  written  under- 
taking on  the  part  of  the  plaintiff,  with  sufficient  sureties, 
to  the  effect  tnat  the  plaintiff  will  pay  to  the  party  en- 
joined, such  damages,  not  exceeding  an  amount  to  be  speci- 
fied, as  such  party  may  sustain  by  reason  of  the  injunction, 
if  the  court  finally  decide  that  the  plaintiff  was  not  entitled 
thereto.  Within  five  days  after  the  service  of  the  injunc- 
tion, the  defendant  may  except  to  the  sufficiency  of  the  sure- 
ties. If  he  fails  to  do  so,  he  is  deemed  to  have  waived  all  ob- 
jections to  them.  When  excepted  to,  the  plaintiff's  sureties 
upon  notice  to  the  defendant  of  not  less  than  two  nor  more  Ju»tification  oi 
than  five  days,  must  justify  before  a  judge  or  clerk  of  the 
oourt  in  the  same  manner  as  upon  bail  on  arrest,  and  upon 
failure  to  justify,  or  if  others  m  their  place  fail  to  justify 
at  the  time  and  place  appointed,  the  order  granting  an  in- 
junction shall  be  dissolved. 

Sec.  402.     If  the  court  or  jud^  deem  it  proper  that 
the  defendant,  or  any  of  several  defendants,  should  be  SS^'why**"??- 
heard  before  granting  the  injunction,  an  order  may  be  made  |JJJ*2?"  '^'^ 
requiring  cause  to  be  shown,  at  a  specified  time  and  place, 
why  the  injunction  should  not  be  granted;  and  the  defend- 
ant may  in  the  meantime  be  restrained. 

Sec.  403.    An  injunction  to  suspend  the  general  and  ,„.u„ction  to 
ordinary  business  of  a  corporation  cannot  be  granted  with-  suspend  bus- 
out  due  notice  of  the  application  therefor  to  the  proper  nt^nf  how^ZadT 
officers  or  agent  of  the  corporation,  except  when  the  people  ^^^ 
of  this  Territory  are  a  party  to  the  proceedings. 
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Sec.  404.  If  an  iDJunction  be  granted  without  notice, 
the  defendant^  at  any  time  before  the  trial,  may  apply,  upon 
reasonable  notice,  to  the  judge  who  granted  the  injunction, 
or  to  the  court  in  which  the  action  is  pending,  or  a  judge 
thereof,  to  dissolve  or  modify  the  same.  The  application 
may  be  made  upon  the  complaint  and  the  affidavit  or  affi- 
davits on  which  the  injunction  was  granted,  if  any  were 
used,  or  upon  affidavits  or  other  testimony  on  the  part  of 
the  defendant,  with  or  without  the  answer.  If  the  appli- 
cation be  made  upon  affidavits,  or  other  evidence  on  the  part 
of  the  defendant,  but  not  otherwise,  the  plaintiff  may  op- 
pose the  same  by  affidavits  or  other  evidence  in  addition  to 
those  on  which  the  injunction  was  granted,  and  the  defend- 
ant may  then,  in  proper  cases,  intiwuce  rebutting  affidavits 
or  other  evidence;  Provided,  That  for  the  purpose  of  allow- 
ing the  plaintiff  to  introduce  further  evidence,  the  answer 
or  verification  thereto  attached  shall  be  deemed  an  affidavit. 

Sec.  405.  If  upon  such  application  it  satisfactorily 
appear  that  there  is  not  sufficient  ground  for  the  injunction, 
it  must  be  dissolved;  or  if  it  satisfactorily  appear  that  the 
extent  of  the  injunction  is  too  great,  it  must  be  modified. 


Chafter  IV. 


AUacikmeni* 


Sec.  410.    The  plaintiff,  at  the  time  of  issuing  the 
w^  i^y°usiie  summons,  or  at  any  time  afterward,  may  have  tJie  property 
w^n  what        ^f  ^g  defendant  attached,  as  security  for  the  satisfaction  of 
any  judgment  that  may  be  recovered,  unless  the  defendant 
give  security  to  pay  such  judgment,  as  in  this  Chapter  pro- 
vided, in  the  following  cases: 

1.  In  an  action  upon  a  judgment  or  upon  a  contract, 
express  or  implied,  which  is  not  secured  by  any  mortgagee 
or  lien  upon  real  or  personal  property  situate  or  being  m 
this  Territory,  or,  if  originally  so  secured  such  security 
has,  without  any  act  of  the  plaintiff,  or  of  the  person  to 
whom  the  security  was  given,  become  valueless. 

2.  In  an  action  upon  a  judgment  or  upon  a  contract, 
express  or  implied,  against  a  defendant  not  residing  in  this 
Territory. 
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3.  In  an  action  upon  a  judgment  or  upon  a  contract 
express  or  implied  against  any  person  who: 

a.  Stands  in  defiance  of  an  officer,  or  conceals  him- 
self so  that  process  cannot  be  served  upon  him ;  or, 

b.  Has  assigned,  disposed  of  or  concealed,  or  is  about 
to  assign,  dispose  of  or  conceal  any  of  his  property  with 
intent  to  defraud  his  creditors;  or, 

c.  Has  departed,  or  is  about  to  depart  from  the  Ter- 
ritory, to  the  injury  of  his  creditors;  or, 

d.  Fraudulently  contracted  the  debt  or  incurred  the 
obligation  respecting  which  the  action  is  brought. 

Sec.  411.  The  clerk  of  the  court  shall  issue  the  Affidavit  for  au 
writ  of  attachment  upon  receiving  an  affidavit  by  or  on  S^iSSSn.^''** 
behalf  of  the  plaintiff,  which  shall  be  filed,  setting  forth : 

1.  That  the  defendant  is  indebted  to  the  plaintiff, 
specifying  the  amount  of  such  indebtedness  as  near  as  may 
oe  over  and  above  all  l^al  set  offs  or  counter  claims,  and 
whether  upon  a  judgment  or  an  express  or  implied  contract, 
and  that  the  payment  of  the  same  nas  not  been  secured  by 
any  mortgage  or  lien  upon  real  or  personal  property,  or 
any  pledge  of  personal  property,  situate  or  being  in  this 
Temtory;  or,  if  originally  so  secured,  that  such  security 
has,  without  any  act  of  the  plaintiff,  or  the  person  to  whom 
the  security  was  given,  become  valueless;  and  that  the 
same  is  an  actual  bona  fide  existing  demand  due  and  owing 
from  the  defendant  to  the  plaintiff 

2.  And  in  all  cases  tnat  the  attachment  is  not  sought 
and  the  action  is  not  prosecuted  to  hinder,  delay  or  defraud 
any  creditor  of  the  defendant,  and  also  specifying  one  or 
more  of  the  causes  set  forth  in  the  preceding  section. 

Sec.  412.  Before  issuing  the  writ  the  clerk  must  re-  undertaking  on 
quire  a  written  undertaking  on  the  part  of  the  plaintiff,  in  attachment. 
a  sum  not  less  than  two  hundred  dollars,  and  not  exceed- 
ing the  amount  claimed  by  the  plaintiff,  with  suflQcient 
sureties,  to  the  effect  that  if  the  defendant  recover  judg- 
ment, or  if  the  attachment  be  wrongfully  issued,  the 
plaintiff  will  pay  all  costs  that  may  be  awarded  to  the  de- 
fendant, and  all  damages  which  he  may  sustain  by  reason 
of  the  attachment,  not  exceeding  the  sum  specified  in  the 
undertaking. 

Sec.  413.    The  writ  must  be  directed  to  the  United  writ,  to  whom 
States  marshal,  or  to  the  sheriff  of  any  county  in  which  ^hTt'^sute. 
property  of  such    defendant  may  be,  and  must  require 
nim  to  attach  and  safely  keep  all  the  property  of  such  de- 
fendant within  his  jurisdiction  not  exempt  from  execution, 
or  so  much  thereof  as  may  be  sufficient  to  satisfy  the 
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plaintiff's  demand^  and  the  amount  of  which  must  be  stated 
in  oonfonnity  with  the  complaint^  unless  the  defendant  give 
him  security  by  the  undertakings  of  at  least  two  sufficient 
sureties,  in  an  amount  sufficient  to  batisfy  such  demand, 
besides  costs,  or  in  an  amount  equal  to  the  value  of  the 
property  which  has  been  or  is  about  to  be  attached  in 
which  case  to  take  such  undertaking.  Several  writs  may 
be  issued  at  the  same  time  to  the  marshal,  or  the  sherifis  of 
different  counties;  and  the  plaintiff  may  have  other  writs 
of  attachment  as  often  as  he  may  require  at  any  time  be- 
fore judgment. 

Sec.  414.  The  rights  or  shares  whicL  the  defendant 
may  have  in  the  stock  of  any  corporation  or  company, 
together  with  the  interest  and  profit  thereon,  and  all  debts 
due  such  defendant,  and  all  other  property  in  this  Terri- 
tory of  such  defendant  not  exempt  from  execution,  may  be 
attached  and,  if  judgment'  be  recovered,  be  sold  to  satisfy 
the  judgment  and  execution. 

Sec.  415.  The  officer  to  whom  the  writ  is  directed 
and  delivered,  must  execute  the  same  without  delay,  and  if 
the  undertaking  mentioned  in  Section  413  be  not  given, 
as  follows: 

1.  Real  property,  standing  upon  the  records  of  the 
county  in  the  name  of  the  defendant,  must  be  attached  by 
filing  with  the  recorder  of  the  county  a  copy  of  the  writ, 
together  with  a  description  of  the  property  attached  and  a 
notice  that  it  is  attached,  and  by  leaving  a  similar  copy  of 
the  writ,  description  and  notice  with  an  occupant  of  the 
property,  if  there  is  one,  if  not  then  by  posting  the  same 
m  a  conspicuous  place  on  the  property  attached ; 

2.  Real  property  or  an  interest  therein,  belonging 
to  the  defendant,  and  held  by  any  other  person,  or  stand- 
ing on  the  records  of  the  county  in  the  name  of  any  other 
person,  must  be  attached  by  filing  with  the  recorder  of  the 
county  a  copy  of  the  writ,  together  with  a  description  of 
the  property  and  a  notice  that  such  real  property  and  any 
interest  of  the  defendant  therein,  held  by  or  standing  in 
the  name  of  such  other  person  (naming  him)  are  attached; 
and  by  leaving  with  the  occupant,  if  any,  and  with  such 
other  person  or  his  a^nt,  if  known  and  within  the  county, 
or  at  the  residence  of  either,  if  within  the  county,  a  copy 
of  the  writ,  with  a  similar  description  and  notice.  If 
there  is  no  occupant  of  the  property,  a  copy  of  the  writ, 
together  with  such  description  and  notice,  must  be  posted 
in  a  conspicuous  place  upon  the  property.  The  recorder 
must  index  such  attachment  when  filed  in  the  names  of 
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both  of  the  defendant  and  of  the  person  by  whom  the 
property  is  held,  or  m  whose  name  it  stands  on  the  reoords; 

3.  Personal  property  capable  of  manual  delivery 
must  be  attached  by  taking  it  into  custody ; 

4.  Stocks  or  shares,  or  interest  in  stocks  or  shares, 
of  any  corporation  or  company,  must  be  attached  by  leav- 
ing with  tiie  president,  or  other  head  of  the  same,  or  the 
secretary,  cashier,  or  other  managing  agent  thereof,  a  copy 
of  the  writ,  and  a  notice  stating  the  stock  or  interest  of  the 
defendant  is  attached  in  pursuance  of  such  writ; 

5.  Debts  and  credits,  and  other  persomd  property, 
not  capable  of  manual  delivery,  must  be  attached  by  leav- 
ing with  the  person  owing  such  debts,  or  having  in  his 
possession,  or  under  his  control,  such  credits  or  otner  per- 
sonal property,  or  with  his  agent,  a  copy  of  the  writ,  and 
a  notice  that  tibe  debts  owing  by  him  to  the  defendant,  or 
the  credits  or  other  personal  property  in  his  possession  or 
under  his  control  belonging  to  defendant,  are  attached  in 
pursuance  of  said  writ. 

Sec.  416.    Upon   receiving   inforprntion  in  writing  Attorney  to  give 
from  the  plaintiff  or  his  attorney,  that  any  person  has  in  JIJiJJ7o*SffiMr 
his  possession,  or  under  his  control,  any  ci^its  or  other  «^*»at  *<>  attach. 
personal  property  belonging  to  the  defendant,  or  is  owing  any 
debt  to  the  aefendant,  the  officer  making  the  service  must 
serve  upon  such  person  a  copy  of  the  writ,  and  a  notice  ^B^JJ^Je/Jjiji" 
that  such  credits,  or  other  property  or  debts,  as  the  case  •««»>  ?^«>n 
may  be,  are  attached  in  pursuance  of  such  writ. 

Sec.  417.    All  persons  having  in  their  possession,  or  Garnishment: 
under  their  control,  any  credits  or  other  personal  property  jj*^,^  toT^n^ 
belonging  to  the  defendant,  or  owing  any  debts  to  the  de-  tiff. 
fendant  at  the  time  of  service  upon  them  of  a  copy  of  the 
writ  and  notice  as  provided  in  the  two  last  sections,  shall 
be,  unless  such  property  be  delivered  up  or  transferred,  or 
such  debts  be  paid  to  the  officer,  liable  to  the  plaintiff  for 
the  amount  of  such  credits,  property  or  debts,  until  the 
attachment  be  discharged,  or  any  judgment  recovered  by 
him  be  satisfied. 

Sec.  418.     Any  person  owing  debts  to  the  defendant,  citation  to  ^ar. 
or  having  in  his  possession  or  under  his  control  any  credits  SSore  TcSSTw 
or  other  personal  property  belonging  to  the  defendant,  may  J"<^- 
be  requiral  to  attend  oefore  the  court,  or  judge,  or  a  referee 
appointed  by  the  court,  or  judge,  and  be  examined  on  oath 
respecting  tne  same.    The  defendant  may  also  be  required 
to  attend  for  the  purpose  of  giving  information  respecting 
his  property,  and  may  be  examined  on  oath.    The  court,  or 
judge,  may,  after  such  examination,  order  personal  property, 
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capable  of  manual  delivery,  to  be  delivered  to  the  ofBoer, 
on  such  terms  as  may  be  just,  having  reference  to  any  liens 
thereon  or  claims  against  the  same,  and  a  memorandum  to 
be  given  of  all  otner  personal  property,  containing  the 
amount  and  description  thereof. 

Sec.  419.  The  officer  making  the  service  must  make 
a  full  inventory  of  the  property  attached  and  return  the 
same  with  the  writ.  To  enable  him  to  make  such  returns 
as  to  the  debts  and  credite  attached,  he  must  request,  at  the 
time  of  service,  the  party  owing  the  debt,  or  having 
the  credit,  to.  give  him  a  memorandum  stating  the  amount 
and  description  of  each;  and  if  such  memorandum  be  re- 
fused, he  must  return  the  fact  of  refusal  with  the  writ. 
The  party  refusing  to  give  the  memorandum  may  be  re- 
quired to  pay  the  costs  of  any  proceeding  taken  for  the  pur- 
pose of  obtaining  information  respecting  the  amount  and 
description  of  such  debt  or  credit. 

Sec.  420.  If  any  of  the  property  attached  be  perish- 
able, the  officer  must  sell  the  same  in  the  manned  in  which 
such  property  is  sold  on  execution.  The  proceeds  and  other 
property  attached  by  him  must  be  retained  by  him,  to 
answer  any  judgment  that  may  be  recovered  in  the  action, 
unless  sooner  subjected  to  execution  upon  anotherjudgment 
recovered  previous  to  issuing  the  attachment.  Debts  and 
credits  attached  may  be  collected  by  him,  if  the  same  can 
be  done  without  suit.  The  receipt  of  the  officer  is  a  suffi- 
cient discharge  for  the  amount  paid. 

Sec.  421.  Whenever  property  has  been  taken  by  an 
officer  under  a  writ  of  attadiment,  and  it  is  made  to  appear 
satisfactorily  to  the  court,  or  a  judge  thereof,  that  the  in- 
terest of  the  parties  to  the  action  will  be  subserved  by  a 
sale  thereof,  the  court  or  judge  may  order  such  property  to 
be  sold  in  the  same  manner  as  property  is  sold  under  an 
execution,  and  the  proceeds  to  be  deposited  in  the  court, 
to  abide  the  judgment  in  the  action.  Such  order  can  be 
made  only  upon  notice  to  the  adverse  party  or  his  attorney, 
in  case  such  party  has  been  personally  served  with  a  sum- 
mons in  the  action. 

Sec.  422.  If  any  personal  property  attached  be 
claimed  by  a  third  person  as  his  property,  the  officer  may 
summon  a  jury  of  six  men  to  try  the  validity  of  such 
claim,  and  such  proceedings  shall  be  had  thereon,  with 
like  eifect,  as  in  case  of  a  claim  after  levy  upon  execution. 

Sec.  423.  If  judgment  be  recovered  by  the  plaintiff, 
the  officer  must  satisfy  the  same  out  of  the  property  at- 
tached by  him  which  has  not  been  delivered  to  the  defend- 
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ant;  or  a  claimant^  as  hereinbefore  provided^  or  subjected 
to  execution  on  another  judgment  recovered  previous  to 
the  issuing  of  the  attachment,  if  it  be  sufficient  for  that 
purpose: 

1.  By  paying  to  the  plaintiff  the  proceeds  of  all 
sales  of  perishable  property  sold  by  him,  or  of  any  debts 
or  credits  collected  by  him,  or  so  much  as  shall  be  neces- 
sary to  satisfy  the  judgment; 

2.  If  any  balance  remain  due,  and  an  execution  shall 
have  been  issued  on  the  judgment,  he  must  sell  under  the 
execution,  so  much  of  the  property,  real  or  personal,  as 
may  be  necessary  to  satisfy  the  balance,  if  enough  for  that 
purpose  remain  in  his  hands.  Notice'  of  the  sales  must  be 
given,  and  the  sales  conducted  as  in  other  cases  of  sales  on 
execution. 

Sec.  424.     If,  after  selling  all  the  property  attached  ^vrhen  iherc 
by  him  remaining  in  his  hands,  and  applying  the  proceeds,  J^™'*^^*^*^; 
together  with  the  proceeds  of  any  debts  or  credits  collected  collected.' 
by  him,  deducting  his  fees,  to  the  payment  of  the  judg- 
ment, any  balance  shall  remain  due,  the  officer  must  pro- 
ceed to  collect  sudi  balance,  as  upon  an  execution  in  other 
cases.     Whenever  the  judgment  shall  have  been  paid,  the 
officer,  upon  reasonable  demand,  must  deliver  over  to  the 
defendant  the  attached  property  remaining  in  his  hands, 
and  any  proceeds  of  the  property  attach^,  unapplied  on 
the  judgment. 

Sec.  425.    If  the  execution  be  returned  unsatisfied,  when  suits  may 
in  whole,  or  in  part,  the  plaintiff  may  prosecute  any  un-  ^S^a'e?^ 
dertaking  given  pursuant  to  Section  four  hundred  and  taking. 
thirteen  (413),  or  Section  four  hundred  and  twenty-eight 
(428),  or  he  may  proceed  as  in  other  cases  upon  the  return 
of  an  execution. 

Sec.  426.     If  the  defendant  recover  judgment  against  .,..-. 
the  plaintiff,  any  undertaking  received  in  the  action,  all  the  cover  ludj^emi 
proceeds  of  sales  and  money  collected  by  the  officer,  and  all  J  to'dcHve?^" 
the  property  attached  remaining  in  his  hands,  must  be  de- 
livered   to  the  defendant)   or  his  agent;    the   order  of 
attachment  shall  be  dischare^,  and  the  property  released 

Sec.  427.     Whenever  the  defendant  has  appeared  in  »,_    .. 
the  action,  he  may,  upon  reasonable  notice  to  the  plaintitr,  release  attach - 
apply  to  the  court  in  which  the  action  is  pending,  or  to  the  whom  bikm. 
judge  thereof,  for  an  order  to  discharge  the  attachment, 
wholly  or  in  part;  and  upon  the  execution  of  the  under- 
taking mentioned  in  the  next  section,  an  order  may  be 
made,  releasing  from  the  operation  of  tiie  attachment,  any 
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or  all  of  the  property  attached  and  all  of  the  property  so 
released,  and  all  of  the  proceeds  of  the  sales  thereof  must 
be  delivered  to  the  defendant  upon  the  justification  of  the 
sureties  on  the  undertaking,  if  required  by  the  plaintiff. 

Release  from  ^^^'  ^^®*     ^eforc  making  such  order,  the  court  or 

attachment,  od  judgc  must  rcquirc  an  undertaking  on  behalf  of  the  de- 
t  lennt.  fendant,  by  at  least  two  sureties,  residents  and  freeholders, 
or  householders,  in  the  Territory,  to  the  effect  that  in  case 
the  plaintiff  recover  judgment  in  the  action,  defendant  will, 
on  demand,  redeliver  the  attached  property  so  released,  to 
the  proper  officer,  to  be  applied  to  tne  payment  of  the 
judgment,  or  in  default  thereof,  that  the  defendant  and 
sureties  will,  on  demand,  pay  to  the  plaintiff  the  full  value 
of  the  property  released.  The  court  or  judge,  making  such 
order,  may  fix  the  sum  for  which  the  undertaking  must  be 
executed,  and  if  necessary,  in  fixing  such  sum,  to  know 
the  value  of  the  property  released,  the  same  may  be 
appraised  by  one  or  more  disinterested  persons,  to  be  ap- 
pointed for  that  purpose.  The  sureties  may  be  required  to 
justify  before  the  court  or  judge,  and  the  property  attached 
cannot  be  released  from  the  attachment  without  their  justi- 
fication, if  the  same  be  required. 
Motions  fcrdi*.  S*^'  ^29.     Thc  defendant  may,  also,  at  any  time, 

w^heTand  bSons  ^i^her  bcforc  or  after  the  release  of  the  attached  property, 
whom  made.  or  bcforc  any  attachment  shall  have  been  actually  levied, 
upon  reasonable  notice  to  the  plaintiff,  apply  on  motion  to 
the  court  in  which  the  action  is  brought,  or  to  the  judge 
thereof,  for  the  discharge  of  the  writ  of  attachment,  on 
the  ground  that  the  same  was  improperly  or  irregularly 
issued. 
When  motion  ^^^-  ^^0.     If  the  motiou  be  made  upon  affidavits  on 

made  on  affi-  the  part  of  the  defendant,  but  not  otherwise,  the  plaintiff 
opposed  by  affi  mav  opposc  the  same  by  affidavits,  or  other  evidence,  in 
***^"'  addition  to  those  on  which  the  attachment  was  made. 

When  writ  must  ®^^'  ^^^'     ^^  upou  such  application  it  satisfactorily 

be  discharsed.     appears  that  the  writ  of  attachment  was  improperly  or  ir- 

r^ularly  issued,  it  mustf  be  discharged. 
^.       ....  Sec.  43S.     The  officer  making  the  service  must  return 

When  wnt  to  be.  •/•  i  -ii  •/••  ■«  i 

returned.  the  wnt  01  attachment  with  the  summons,  if  issued  at  the 

same  time;  otherwise  within  twenty  days  after  its  receipt, 
with  a  certificate  of  his  proceedings  indorsed  thereon  or 
attached  thereto;  and  whenever  an  order  has  been  made, 
discharging  or  releasing  an  attachment  upon  real  property, 
a  certified  copy  of  such  order  may  be  filed  in  the  office  of  the 
county  recoitler  in  which  the  notice  of  attachment  has  been 
filed,  and  be  indexed  in  like  manner. 
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Chapter  V. 


Receivers, 


Sec.  436.    A  receiver  may  be  appointed  by  the  court  *««.;«,»•«•  «f 
in  which  an  action  is  pending,  or  has  passed  to  judgment,  receiver, 
or  by  the  judge  thereof: 

1.  In  an  action  by  a  vendor  to  vacate  a  fraudulent 
purchase  of  property,  or  by  a  creditor  to  subject  any  prop- 
erty or  fund  to  his  claim,  or  between  partners  or  others 
jointly  owning  or  interested  in  any  property  or  ftmd,  on 
the  application  of  the  plaintiff,  or  of  any  party  whose  right 
to  or  interest  in  the  property  or  fund,  or  the  proc6edi> 
thereof,  is  probable,  and  wnere  it  is  shown  that  the  prop- 
erty or  fund  is  in  danger  of  being  lost,  removed,  or  mar 
terially  injured; 

2.  in  an  action  by  a  mortgagee  for  the  foreclosure  of 
his  mortgage,  and  sale  of  the  mortgaged  property,  where  it 
appears  wat  the  mor^aged  property  is  in  daneer  of  being 
lost,  removed,  or  materially  injured,  or  that  tne  condition 
of  the  mortga^  has  not  been  performed,  and  that  the  prop^ 
erty  is  probably  insufficient  to  discharge  the  mortgage  debt; 

3.  After  judgment,  to  carry  the  judgment  into  effect; 

4.  After  judgment,  to  dispose  of  the  property  accord- 
ing to  the  judgment,  or  to  pi^eserve  it  during  me  pendency 
of  an  appeal,  or  in  proceedings  in  aid  of  execution,  when 
an  execution  has  been  returned  unsatisfied,  or  when  the 
judgment  debtor  reftises  to  apply  his  property  in  satisfac- 
tion of  the  judgment; 

5.  In  the  cases  when  a  corporation  has  been  dis- 
solved, or  is  insolvent,  or  in  imminent  danger  of  insolvency, 
or  has  forfeited  its  corporate  rights; 

6.  In  all  other  cases  where  receivers  have  heretofore 
been  appointed  by  the  usages  of  courts  of  equity. 

Sec.  437.  Upon  the  dissolution  of  any  corporation, 
the  district  court  of  the  district  embracing  the  county  in  ^Jj^SJin''^ 
which  the  corporation  carries  on  its  business,  or  has  its  o»»«>iutipii  of 
principal  place  of  business,  on  application  of  any  creditor 
of  the  corporation,  or  of  any  stockholder  or  member 
thereof,  may  appoint  one  or  more  persons  to  be  receivers  or 
trustees  of  the  corporation,  to  take  charge  of  the  estate  and 
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Recetvery  ap- 
pointment; un- 
dertaking on  ex- 
pane  applica- 
tion. 


Oath  and  under* 
taking. 


Powers  of 
receivers. 


Investment 
of  funds. 


effects  thereof,  and  to  oollect  the  debts  and  property  due 
and  belonging  to  the  corporation,  and  to  pay  tne  outstand- 
ing debts  thereof,  and  to  divide  the  moneys  and  other  prop- 
erty that  shall  remain  over,  among  the  stockholders  or 
members. 

Sec.  438.  No  party  or  attorney,  or  person  interested 
in  an  action,  can  be  appointed  receiver  therein,  without 
the  written  consent  of  tne  parties,  filed  with  the  clerk.  If 
a  receiver  be  appointed  upon  an  ex-parte  application,  the 
court,  before  making  the  order,  may  require  from  the  ap- 
plicant an  undertaking,  with  sumcient  sureties,  in  an 
amount  to  be  fixed  by  the  court,  to  the  effect  that  the  ap- 
plicant will  pay  to  the  defendant  all  dama^  he  may  sus- 
tain by  reason  of  the  appointment  of  such  receiver,  and 
the  entry  by  him  upon  his  duties,  in  case  the  applicant 
shall  have  procured  such  appointment  wrongfully,  mali- 
ciously, or  without  sufficient  cause;  and  the  court  may,  in 
its  discretion,  at  any  time  after  said  appointment,  require  an 
additional  undertaking. 

Sec.  439.  Before  entering  upon  his  duties,  the  re- 
ceiver must  be  sworn  to  perform  them  faithfully,  and  with 
one  or  more  sureties,  approved  by  the  court  or  judge,  ex- 
ecute an  undertaking  to  such  person,  and  in  such  sum  as 
the  court  or  Judge  may  direct,  to  the  effect  that  he  will 
faithfully  discharge  the  duties  of  receiver  in  the  action,  and 
obey  the  orders  of  the  court  therein. 

Sec.  440.  The  receiver  has,  under  the  control  of  the 
court,  power  to  bring  and  defend  actions  in  his  own  name, 
as  receiver;  to  take  and  keep  possession  of  the  property,  to 
receive  rents,  collect  debts,  to  compound  for  and  compro- 
mise the  same,  to  make  transfers,  and  generally  to  do  such 
acts  respecting  the  property  as  the  court  may  authorize. 

Sec.  441.  Funds  in  the  hands  of  a  receiver  may  be  in- 
vested upon  interest,  by  order  of  the  court;  but  no  such 
order  can  be  made,  except  upon  the  consent  of  all  the 
parties  to  the  action. 
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in  coiiit. 


Chapter  VI. 
Deposit  in  OouH. 

Sec.  445.  When  it  is  admitted  by  the  pleadings  or  ^^^^^ . 
shown  upon  the  examination  of  a  party,  that  he  has  in  his 
possession  or  under  his  control,  any  money  or  other  thing 
capable  of  delivery,  which  being  the  subject  of  litigation  is 
held  by  him  as  trustee  for  another  party,  or  which  belongs 
or  is  due  to  another  party,  the  court  may  order  the  same, 
upon  motion,  to  be  deposited  in  court,  or  delivered  to  such 
party,  upon  such  conditions  as  may  be  just,  subject  to  the 
further  direction  of  the  court. 

Sec.  446.     If  the  money  is  deposited  in  court,  it  must  Money  paidto 
be  paid  to  the  clerk,  who  must  deposit  it,  under  the  direc-  deposited  under 
tion  of  the  court  or  judge.  jl'^^***"^ 

Sec.  447.     Whenever  in  the  exercise  of  its  authority,  «         . 

i_  I'lii  •  it»  n  Manner  Of  cn- 

a  court  has  ordered  the  deposit  or  delivery  of  money,  or  forcing  the  ord«r 
other  thing,  and  the  order  is  disobeyed,  the  court,  beside 
punishing  the  disobedience,  may  make  an  order  requiring 
the  United  States  marshal  or  sheriff  to  take  the  money,  or 
thing,  and  deposit  or  deliver  it  in  conformity  with  the 
direction  of  the  court. 


TITLE  VIII. 


OF  THE  TRIAL  AND   JUDGMENT   IN   CIVIL   ACTIONS. 


Chapter  I. 

Judgment  in  General. 

Sec.  461.     A  judgment  is^the  final  determination  oT  judgment 
*ne  rights  of  the  parties  in  an  action  or  pnxjeeding.  defined. 
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Sec.  452.    Judgment  may  be  given  for  or  against 

iudsment  may  /•  i      i    •    ^•ikl  ji    jt  •      x 

e  for  or  against  One  or  mofe  01  severai  plamtins,  and  lor  or  against  one  or 

S^rtiei.'***         more  of  several  defendaQts;  and  it  may,  when  the  justice 

of  the  case  requires  it,  determine  the  ultimate  rights  of  the 

parties  on  each  side,  as  between  themselves. 

ludurment  may  SfiC.  453.     In  an  actiou  against  sieveral  defendants, 

^J^iSd^r^    the  court  may,  in  its  discretion,  render  judgment  against 

c^  a*  to  one  or  more  of  them,  leaving  the  action  to  proceed  against 

the  others  whenever  a  several  judgment  is  proper. 

Sec.  454.  The  relief  granted  to  the  plaintiff,  if 
there  be  no  answer,  cannot  exceed  that  which  he  shall  have 
demanded  in  his  complaint;  but  in  any  other  case  the 
court  may  grant  him  any  relief  consistent  with  the  case 
made  by  the  complaint  and  embraced  within  the  issue. 
AcHon  may  be  ^^^'  ^^^'     -^^  actiou  may  bc  dismisscd,  or  a  judg- 

SSSiiu^eBtemi  ™®°*'  ^^  nonsuit  entered  in  the  following  cases: 

1.  By  the  plaintiff  himself  at  any  time  before  trial, 
upon  the  payment  of  costs,  if  a  counter  claim  has  not  been 
made,  or  affirmative  relief  soi^ht  by  the  cross  complaint 
or  answer  of  the  defendant,  if  a  provisional  remedy  has 
been  allowed  the  undertaking  must  thereupon  be  delivered 
by  the  clerk  to  the  defendant,  who  may  nave  his  action 
thereon; 

2.  By  either  party  upon  the  written  consent  of  the 
other; 

3.  By  the  court  when  the  plaintiff  fails  to  appear  on 
the  trial,  and  the  defendant  appears  and  asks  for  the  dis- 
missal; 

4.  By  the  court,  when  upon  the  trial  and  before  the 
final  submission  of  the  case  the  plaintiff  abandons  it; 

5.  By  the  court  upon  motion  of  the  defendant,  when 
upon  the  trial  the  plaintiff  fails  to  prove  a  sufficient  case 
for  the  jury.  The  dismissal  mentioned  in  the  first  two 
subdivisions  is  made  by  an  entry  in  the  clerk's  register. 
Judgment  may  thereupon  be  enteiied  accordingly. 

All  .k    i^jt  Sec.  456.     In  every  case,  other  than  those  mentioned 

All  other  |«dg*      .11  ..-.''  '  1  11  .1 

menu  are  on  the  m  thc  last  sectiou.  judgment  must  be  rendered  on  toe 

ments  •  * .  ^ 

merits. 
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Chapter  II. 


Judgment  upon  Failure  to  Answer. 


cases 


fkilure  of  the 
defendant  to 


Sbc.  460.     Judgment  may  be  had,  if  the  defendant  in  what 
fiiil  to  answer  the  complaint,  as  follows:  fc^^nSiV*^ 

1.  In  an  action  arising  upon  contract  for  the  recovery  '  ^" 
of  money  or  damages  only,  if  no  answer  has  been  filed  ^wer. 
with  the  clerk  of  the  court  within  the  time  specified  in  the 
summons,  or  such  further  time  as  nliay  have  been  granted, 
the  derk,  upon  fipplication  of  the  plaintiff,  must  enter  the 
de&ult  of  tne  defendant,  and  immediately  thereafter  enter 
judgment  for  the  amount  specified  in  the  summons,  in- 
cluding the  costs,  against  the  defendant,  or  against  one  or 
more  of  several  defendants,  in  the  cases  provided  for  in 
Section  two  hundred  and  seventy-one  (271); 

2.  In  other  actions,  if  no  action  has  been  filed  with 
the  clerk  of  the  court  within  the  time  specified  in  the  sum- 
mons, or  such  further  time  as  may  have  been  granted,  the 
clerk  must  enter  the  default  of  the  defendant;  and  there- 
after the  plaintiff  may  apply,  at  the  first,  or  any  subseouent 
term  of  the  court,  for  the  relief  demanded  in  the  complaint. 
If  the  taking  of  an  account,  or  the  proof  of  any  fact,  is 
necessary  to  enable  the  court  to  give  judgment,  or  to  carry 
the  judgment  into  effect,  the  court  may  take  the  account,  or 
hear  the  proof,  or  may,  in  its  discretion,  order  a  reference 
for  that  purpose.  And  where  the  action  is  for  the  re- 
covery of  damages,  in  whole  or  part,  the  court  may  order 
the  damages  to  be  assessed  by  a  jury;  or,  if  to  determine 
the  amount  of  damages,  the  examination  of  a  long  account 
be  involved,  by  reference,  as  above  provided; 

3.  In  actions  where  the  service  of  the  summons  was 
by  publication,  the  plaintiff,  upon  the  expiration  of  the 
time  for  answering,  may,  upon  proof  of  tne  publication, 
and  that  no  answer  has  been  filed,  apply  for  judgment^; 
and  the  court  must  thereupon  require  proof  to  be  made  of 
the  demand  mentioned  in  the  complaint,  and  if  the  de- 
fendant be  not  a  resident  of  the  Territory,  must  require 
the  plaintiff,  or  his  agent,  to  be  examined  on  oath  respect- 
ing any  payments  that  have  been  made  to  the  plaintiff,  or 

30 
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to  any  one  for  his  use,  on  account  of  such  demand,  and 
may  render  judgment  for  the  amount  which  he  is  entitl€<l 
to  recover. 


Chapter  III. 
Issues. — The  Mode  of  Trial  and  Postponement. 
iMUMdefinid  Sec.  466.     Issucs  arfsc  upon  the  pleadinirs,  when  a 

and  the  different   n  _.  i»         ^n  ^  •  •^••Ti^i 

kind>.  tact  or  a  conclusion  6t  law  is  maintained  by  the  one  party, 

and' is  controverted  by  the  other.     They  are  of  two  kinds?: 

1.  Of  law;  and, 

2.  Of  fact. 

Issue  of  law,  Sec.  466.     Au  issue  of  law  arises  upon  a  demurrer 

how  raised.        ^  ^y^^  complaiut,  or  auswcr,  or  to  some  part  thereof. 

Issue  of  fact  ®*^*  ^^^'     ^°  issuG  of  fact  arises: 

how  raised.  '  1.     Upou  a  material  allegation  in  the  complaint,  con- 

troverted by  the  answer;  and, 

2.     Upon  new^matters  in  the  answer,  except  an  issue 

of  law  18  joined  thereon. 

Issue  of  uw,  Sec.  468.     An  issue  of  law   must  be  tried  by  the 

how  tried.         oourt,  uulcss  it  is  referred  upon  consent. 

Issues,  by  whom  Sec.  469.     lu  actious  for  the  recovery  of  specific  real 

Sf^L    "**'    ^^  personal   property,  with   or  without  damages,  or  for 

money  claimed  as  due  upon  contract,  or  as  damages  for 

breach  of  contract,  or  for  injuries,  an  issue  of  fact  must  be 

tried  by  a  jury,  unless  a  jury  trial  is  waived,  or  a  reference 

is  ordered,  as  provided  in  this  Code.     Where  in  these  cases 

there  are  issues  both  of  law  and  fact,  the  issue  of  law  must 

be  first  disposed  of.     In  other  cases,  issues  of  fact  must  be 

tried  by  the  oourt  subject  to  its  power  to  order  any  such 

issue  to  be  tried  by  a  jury  or  to  be  referred  to  a  referee,  as 

provided  in  this  Code. 

Clerk  most  enter  Sec.  470.     The  clcrk  miist  cutcr  causes   upon  the 

SiSar*t<?'re.     Calendar  of  the  court  according  to   the   date  of  issue. 

main  until  d»-     Causcs  oucc  pldccd  on  the  calendaj*  must  remain  upon  the 

'*°'*  ""*  calendar  from  court  to  court,  until  finally  disposed  of; 

Provided^  That  causes  may  be  dropped  from  the  calendar 

by  consent  of  parties,  or  by  order  of  the  court  or  judge, 

and  may  be  again  restored  upon  notice. 

Parties  may  Sec.  471.     Either  party  may  bring  an  issue  to  trial, 

hnog  is5»ue  to      q^  to  a  hcariug,  and  in  the  absence  of  the  adverse  party, 

unless  the  court  for  good  cause  otherwise  direct,  may  pn>- 
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ceed  with  his  case  and  take  a  dismissal  of  the  action,  or  a 
verdict  or  judgment,  as  the  case  may  require. 

Sec.  472.     A   motion  to  postpone  a  trial,  on  the  Motion  to  p<»i- 
eround  of  the  absence  of  evidence,  can  only  be  made  upon  !»"«*  *'"**i/o' 

!» t       •       %  •  1  ••!•  /•!  •!  J   absence  of  t»ti- 

aindavit  snowing  the  materiality  of  the  evidence  expected  mony,  requisites 
to  be  obtained,  and  that  due  diligence  has  been  used  to  pro- 
cure it.  The  court  may  also  require  the  moving  party  to 
state,  upon  affidavit,  the  evidence  which  he  expects  to  ob- 
tain, and  if  the  adverse  party  thereupon  admit  that  such 
evidence  would  be  given,  and  that  it  be  considered  as  actu- 
ally given  on  the  trial,  or  offered  and  overruled  as  im- 
proper, the  trial  must  not  be  postponed. 

Sec.  473.    The  party  obtaining  a  postponement  of  a 
trial  must,  if  required  by  the  adverse  party,  consent  that  journmem  a  * 
the  testimony  of  any  witness  of  such  adverse  party,  who  is  ?he'^d2>Jly7f 
in  attendance,  be  then  taken  by  deposition  before  a  judge  JSf^JJ''*"**' 
or  clerk  of  the  court  in  which  the  case  is  pending,  or  befoi'e 
8uch  other  officer  as  the  court  may  indicate,  which  must 
accordingly  be  done,  and  the  testimony  so  taken  may  be 
read  on  the  trial  with  the  same  effect,  and  subject  to  the 
same  objections,  as  if  the  witnesses  were  produced.     In  court  shaii 
actions  involving  the  title  to  mining  claims  and  quartz  SJntii??ctfoSJ" 
ledges,  if  it  be  made  to  appear  to  the  satis&ction  of  the  involving  title 
court  that  in  order  that  justice  may  be  done,  and  the  action  ciaiml^when. 
feirly  tried  on  its  real  merits,  it  is  necessary  that  further 
developments  should  be  made,  and  that  the  party  applying 
has  been  guilty  of  no  laches  and  is  acting  in  good  faith, 
the  court  shall  grant  the  postponement  of  the  trial  of  the 
action,  giving  tne  party  a  reasonable  time  in  which  to  pre- 
pare for  trial.     And  in  granting  such  postponement,  the 
court  may,  in  its  discretion,  annex  as  a  condition  thereto, 
an  order  that  the  party  obtaining  such  postponement  shall 
not,  pending  the  trial  of  the  action,  remove  from  the  prem- 
ises in  controversy  any  valuable  quartz  rock,  earth  or  ores, 
and  for  any  violation  of  an  order  so  made,  the  court,  or 
judge  thei'eof,  may  punish  for  contempt,  as  in  the  cases  of 
violation  of  an  order  of  injunction,  and  may  also  vacate 
the  order  of  postponement. 
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Chapter  IV. 

Trial  by  the  Jury, 

Jury,  how  Sec.  477.     When  the  action  is  called  for  trial  by 

drawn.  jury,  the  clerk  must  draw  from  the  trial  jury  box  of  the 

courts  the  ballots  containing  the  names  of  the  jurors,  until 
the  jury  is  completed  or  the  ballots  are  exhausted. 
chaUrages,  Sec.  478.    Either  party  may  challenge  the  jurors,  but 

peremptory,  how  whcrc  there  are  several  parties  on  either  side,  they  must 
join  in  a  challenge  before  it  can  be  made.  The  challenges 
are  to  individval  jurors,  and  are  either  peremptory  or  for 
cause.  Each  party  is  entitled  to  three  peremptoiy  chal- 
lenges. If  no  peremptory  challenges  are  taken  until  the 
panel  is  fall  they  must  be  taken  by  the  parties  alternately, 
commencing  wim  the  plaintiff. 
^     ^    ,  Sec.  479.    Challenfi^es  for  cause  may  be  taken  on  one 

chaUenge.         or  morc  01  the  lollowmg  grounds: 

1.  A  want  of  any  of  the  qualifications  prescribed  by 
statute  to  render  a  person  competent  as  a  juror; 

2.  Consangumity  or  affinity  within  the  third  degree 
to  either  party; 

3.  Standing  in  the  relation  of  debtor  or  creditor, 
guardian  and  wara,  master  and  servant,  employer  and  derk, 
or  principal  and  a^nt  to  either  party;  or  oeing  a  member 
of  the  family  of  either  party;  or  a  partner,  or  united  in 
business  wim  either  party;  or  being  surety  on  any  bond 
or  obligation  for  either  paity; 

4.  Having  servea  as  a  juror  or  been  a  witness  on  a 
previous  trial  between  the  same  parties  for  the  same  cause 
of  action,  or  being  then  a  witness  therein. 

6.  Pecuniary  interest  on  the  part  of  the  Juror  in  the 
event  of  the  action;  or  in  the  main  question  mvolved  in 
the  action;  except  his  interest  as  a  member  or  citizen  of  a 
municipal  corporation; 

6.  Having  formed  or  expressed  an  unqualified 
opinion  or  belief  as  to  the  merits  of  the  action,  or  main 
question  involved  therein;  Provided^  That  the  reading  of 
newspaper  accounts  of  the  subject  matter  before  the  court, 
shall  not  disqualify  a  juror  eitner  for  bias  or  opinion; 

7.  The  existence  of  a  state  of  mind  in  the  juror, 
evincing  enmity  against,  or  bias  to  or  against  either  party. 
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Sec.  480.     ChallengeB  for  cause  must  be  tried  by  the 
court     The  juror  challenged,  and  any  other  person^  may  S^*.?***'  ****'' 
be  examined  as  a  witness  on  the  trial  of  the  challenge. 

Sec.  481.     As  soon  as  the  jury  is  completed^  an  jury  to  be  sworn 
oath  must  be  administered  to  the  jurors,  in  substance,  that 
they  and  each  of  them  will  well  and  truly  try  the  matter 

in  issue  between ^the  plaintiff,  and defendant, 

and  a  true  verdict  render  according  to  the  evidence. 

Sec.  482.    When  the  jury  has  been  sworn,  the  trial  order  of  ro- 
must  proceed  in  the  following  order,  unless  the  judge,  for  ceeding  on  tnai. 
special  reasons,  otherwise  directs :  , 

1.  The  plaintiff,  after  stating  the  isfue  and  his  case, 
must  produce  the  evidence  on  his  part; 

2.  The  defendant  may  then  open  his  defence,  and 
ofier  his  evidence  in  support  thereof; 

3.  The  parties  may  then  respectively  offer  rebutting 
evidence  only,  unless  the  court,  for  good  reasons,  in  fur- 
therance of  justice,  permit  them  to  offer  evidence  upon 
their  original  case; 

4.  When  the  evidence  is  concluded,  unless  the  case 
is  submitted  to  the  jury  on  either  side^  or  on  both  sides, 
without  argument,  the  plaintiff  must  commence  a^d 
may  conclude  the  argument ; 

5.  If  several  defendants,  having  separate  defenses, 
appear  by  different  counsel,  the  court  must  determine  their 
relative  order  in  the  evidence  and  argument; 

6.  The  court  may  then  charge  the  jury. 

Sec.  483.     In  charging  the  jury,  the  court  may  state  ^^     ^  ^^^ 
to  them  all  matters  of  law  it  thinks  necessary  for  their  in-  juryT 
formation  in  giving  their  verdict,  and  if  it  Ptate  the  testi- 
mony of  the  case  it  must  inform  the  Jury  that  they  are  the 
exclusive  judges  of  all  questions  of  met.    The  court  must 
furnish  to  either  party,  at  the  time,  upon  request,  a  state-  coun  must  tur- 
ment  in  writing  of  the  .points  of  law  contained  in  the  SJSi'I^JSl'' 
charge,  or  sign,  at  the  time,  a  statement  of  such  points  ^tSiS? 
prepared  and  submitted  by  the  counsel  of  either  party.        therein. 

Sec.  484.  Where  either  party  asks  special  instruo-  sp^iai 
tinns  to  be  given  to  the  jury,  the  court  must  either  give 
such  instructions  as  requested,  or  refuse  to  do  so,  or  give 
the  instruction  with  a  modification,  in  such  manner  that  it 
may  distinctly  appear  what  instructions  were  given  in 
whole  or  in  part. 

Sec.  485.     When  in  the  opinion  of  the  court,  it  is  view  by  jury  oi 
proper  for  the  jury  to  have  a  view  of  the  property  which  the  premise*. 
18  the  subject  of  litigation,  or  of  the  place  in  which  any 
material  fact  occurred,  in  may  order  them  to  be  conducted. 


mstruc- 
tions. 
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AdAonitio» 
when  jury  mc 
permitted  to 
separate. 


Jury  may  take 
with  them  cer- 
uin  papers. 


Delibention  of 
jury,  how  con- 
ducted. 


May  come  into 
court  for  further 
inslmctions. 


Ptoceedings  ia 
case  a  juror 
sick. 


in  a  body,  under  the  charge  .of  an  officer,  to  the  place, 
which  shall  be  shown  to  them  by  some  person  appointed 
by  the  court  for  that  purpose.  While  the  jury  are  thus 
absent,  no  person,  other  than  the  person  so  appointed,  shall 
speak  to  them  on  any  subject  connected  with  the  trial. 

Sec.  486.  If  the  jury  are  permitted  to  separate, 
either  during  the  trial,  or  after  the  case  is  submitted  to 
them,  they  shall  be  admonished  by  the  court  that  it  is  their 
duty  not  to  converse  with,  or  suffer  themselves  to  be  ad- 
dressed by  any  other  person  on  any  subject  of  the  trial, 
and  that  it  is  their  duty  not  to  form  or  express  an  opinion 
thereon  until  the  case  is  finally  submitted  to  them. 

Ssa  487.  Upon  retiring  for  deliberation,  the  iurv 
may  take  with  them  all  papers  (except  depositions)  whicK 
have  been  received  as  evidence  in  the  cause,  or  copies  of 
such  papers  as  ought  not,  in  the  opinion  of  the  court,  to  be 
taken  from  the  person  having  them  in  possession,  and  they 
may  also  take  with  them  notes  of  the  testimony,  or  other 
proceedings  on  the  trial,  taken  by  themselves  or  any  of 
them,  but  none  taken  by  any  other  person. 

Sec.  488.  When  the  case  ih  finally  submitted  to  the 
jury  they  may  decide  in  court,  or  retire  for  deliberation. 
If  they  retire,  they  must  be  kept  together  in  a  room  or 
or  some  other  convenient  place  provided  for  them,  under 
the  charge  of  one  or  more  officers,  until  they  agree  upon  a 
verdict,  or  are  dischai^ed  by  the  court.  The  officer  must 
to  the  utmost  of  his  ability  keep  the  jury  separate  from 
other  persons;  he  shall  not  suffer  any  communication  to  be 
made  to  them,  or  make  any  himself,  unless  by  order  of  the 
court,  except  to  ask  them  if  they  have  agreed  upon  their 
verdict;  and  he  must  not,  before  the  verdict  is  rendered, 
communicate  to  any  person  the  state  of  their  deliberations, 
or  the  verdict  agreed  upon. 

Sec.  489.  After  the  jury  have  retired  for  delibera- 
tion if  there  be  a  disagreement  between  as  to  any  part  of 
the  testimony,  or  if  they  desire  to  be  informed  of  any 
point  of  law  arising  in  the  cause,  they  may  require  the 
officer  to  conduct  tnem  into  court.  Upon  their  bring 
brought  into  court,  the  information  required  must  be 
given  in  the  presence  of,  or  aft:er  notice  to,  the  parties  or 
counsel. 

Sec.  490.  If,  aft«r  the  impaneling  of  the  jury,  and 
before  verdict,  a  juror  becomes  sick,  so  as  to  be  unable  to 
perform  his  duty,  the  court  may  order  him  to  be  discharged. 
In  that  case  the  trial  may  proceed  with  the  other  jurors,  or 
another  juror  may  be  sworn  and  the  trial  begin  anew ;  or 
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the  jury  may  be  discharged,  and  a  new  jury,  then  or  after- 
wards, impaneled. 

Sec.  491 .     In  all  cases  where  the  jury  are  dischareed,  when  pre- 
or  prevented  from  giving  a  verdict  by  reason  of  aocident  J'^^J^c?, 
or  other  cause  during  the  progress  of  tne  trial,  or  after  the  the  cause      ' 
cause  is  submitted  to  them,  the  action  may  be  again  tried,  ^.    ^**" 
immediately  or  at  a  future  time,  as  the  court  may  direct 

Sec.  492.     While  the  jury  are  absent  the  court  may  whiie  jury  are 
adjourn  from  time  to  time  in  respect  to  other  business,  but  SSj^Jlra*!^^"**^ 
it  is  nevertheless  open  for  every  purpose  connected  with  the  '•"«  ***  **"«• 
cause  submitted  to  the  jury  until  a  verdict  is  rendered,  or 
the  jury  discharged.     The  court  may  direct  the  jury  to 
bring  in  a  sealed  verdict  at  the  opening  of  the  court,  in  ISifldjo^ro-' 
case  of  an  agreement  during  a  recess  or  adjournment  for  "«^"'  <ii»chaiKes 
the  day.     A  final  adjournment  of  the  court  for  the  term 
discharges  the  jun^. 

Sec.  493.     When  the  jury  have  agreed  upon  their  verjict  how 
verdict,  they  must  be  conducted  into  court,  their  names  decurei. 
called  by  the  clerk,  and  the  verdict  rendered  by  their  fore- 
man.    The  verdict  must  be  in  writing,  signed  by  the  fore*  p^^  ^j. 
man,  and  must  be  read  by  the  clerk  to  Uie  jury,  and  the 
inquiry  made  whether  it  is  their  verdict.    If  any  juror  dis- 
agrees, they  must  be  sent  out  again ;  but  if  no  disagree- 
ment be  expressed,  and  neither  party  requires  the  jury  to  poiii„gih«  j, 
be  polled,  the  verdict  is  complete  and  the  jury  discharged 
from  the  case.     Either  party  may  require  the  jury  to  be 
polled,  which  is  .done  by  the  court  or  clerk  asking  each 
juror  if  it  is  his  verdict.     If  any  one  answer  in  the  n^a- 
tive,  the  jury  must  again  be  sent  out. 

Sec.  494.     When  the  verdict  is  announced,  if  it  is 
informal  or  insufficient,  in  not  covering  the  issue  submitted,  wb^t«r^c 
it  may  be  corrected  by  the  jury  under  the  advice  of  the  *°*>™*^ 
court,  or  the  jury  may  be  again  sent  out. 

Sec.  496.  The  verdict  of  the  jury  is  either  general  Geneni  aod 
or  special.  A  general  verdict  is  that  by  which  they  pro-  jJ^Ji"'*^*^** 
nounoe  generally  upon  all  or  any  of  tne  issues,  either  in 
favor  of  the  plaintiff  or  defendant;  a  special  verdict  is 
that  by  which  the  jury  find  the  facts  only,  leaving  the  judg- 
ment to  the  court.  The  special  verdict  must  present  the 
conclusions  of  fact  as  established  by  the  evidence,  and  not 
the  evidence  to  prove  them ;  and  those  conclusions  of  fact 
most  be  so  presented  as  that  nothing  shall  remain  to  the 
court  but  to  draw  fit>m  them  conclusions  of  law. 

Sec.  496.     In  an  action  for  the  recovery  of  money  yf^^  ^  gwemi 
only,  or  specific  real  property,  the  jury,  in  their  discretion,  Sf'^JSJ^^uT'" 
may  render  a  general  or  special  verdict    In  all  other  cases,  mid^. 


jury. 


ICt  IS 
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the  court  may  direct  the  jury  to  find  a  special  verdict  in 
writing,  upon  all  or  any  of  the  issues,  and  in  all  cases  may 
instruct  them,  if  they  render  a  general  verdict,  to  find  upon 
particular  questions  of  &ct,  to  be  stated  in  writing,  and 
may  direct  a  written  finding  thereon.  The  special  verdict 
or  finding  must  be  filed  with  the  clerk  and  entered  upon 
the  minutes.  When  a  special  finding  of  facts  is  inconsis- 
tent with  the  general  verdict,  the  former  controls  the  latter, 
and  the  court  must  e:ive  judgment  accordingly. 

Sec.  497.  When  a  verdict  is  found  for  the  plaintiff, 
acSoM  furthc  lu  au  actiou  for  the  recovery  of  money,  or  for  the  defend- 
SSroy'or^on  ^^^f  whcn  a  couutcr  claim  for  the  recovery  of  money  is 
**'*n  cufii  established  exceeding  the  amount  of  the  plaintiff's  claim  as 
established,  the  jury  must  also  find  the  amount  of  the  re- 
cove^, 
veniici  in  ac-  ^Ec.  498.     lu  au  actlou  for  the  recovery  of  specific 

"o™  Jjj  •pecific  personal  property,  if  the  property  has  not  bc«n  delivered 
p^rty.  to  the  plaintiff,  or  the  defendant,  by  his  answer,  claim  a 

return  thereof,  the  jury,  if  their  verdict  be  in  favor  of  the 
plaintiff,  or  if,  being  in  &vor  of  the  defendant,  they  also 
find  that  he  is  entitled  to  a  return  thereof,  must  find  the 
value  of  the  property,  and  if  so  instructed,  the  value  of 
specific  portions  thereof,  and  may,  at  the  same  time,  assess 
tne  damages,  if  any  are  claimed  in  the  complaint  or 
answer,  which  the  prevailing  party  has  sustained  oy  reason 
of  the  taking  or  detention  of  such  property. 
Entry  of  verdict,  Sec.  499.     Upou  reociviug  a  venlict,  an  entry  must 

be  made  by  the  clerk  in  the  minutes  of  the  court,  specifying 
the  time  of  trial,  the  names  of  the  jurors  and  witnesses, 
and  setting  out  the  verdict  at  length,  and  where  a  special 
verdict  is  found,  either  the  judgment  rendered  thereon,  or 
if  the  case  be  reserved  for  argument  or  further  considera- 
tion, the  order  thus  reserving  it. 


Chapter  V. 


Trial  by  the  Court. 


Trial  by  i.iry,  Sec.  503.     Trial  by  juiT  may  be   waived   by   the 

jhen  and  hoi    geyeral  parties  to  an  issue  of  fact  in  actions  arising  on 

contract,  or  for  the  recovery  of  specific  real  or  personal 

property,  with  or  without  damages;  and  with  the  assent  of 

the  court,  in  other  actions,  in  manner  following: 
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1.  Bj  failing  to  appear  at  the  trial; 

2.  By  written  consent,  in  person  or  by  attorney,  filed 
with  the  clerk ; 

3.  By  oral  consent,  in  open  court,  entered  in  the 
minutes. 

Sec.  604.    Upon  a  trial  of  a  question  of  fact  by  the  DecUion  of 
court,  its  decision  must  be  given  in  writing  and  filed  with  Skm  of  "uotr 
the  clerk  within  thirty  days  after  the  cause  is  submitted  for  ^^"^ '»  be  tried. 
decision. 

Sec.  605.  In  giving  the  decision,  the  facts  found  SSiiSiSM  «"** 
and  the  conclusions  of  law  must  be  separately  stated.  Jjjj'^"*,' ^eSh**" 
Judgment  upon  the  decision  must  be  entered  accordingly.  juS^ent^on. ' 

Sec.  506.     Findings  of  fact  may  be  waived  by  the 
several  parties  to  an  issue  of  fact:  wsdrSt^.  ^ 

1.  By  fiuling  to  appear  at  the  trial ; 

2.  By  consent  in  writing,  filed  with  the  clerk; 

3.  By  oral  consent  in  open  court,  entered  in  the 
minutes. 

Sec.  507.    On  a  judgment  for  the  plaintiff  upon  an  p„,^;^^|„ 
issue  of  law,  he  may  proc^  in  the  manner  prescxibed  by  after  detmiiu. 
the  first  two  subdivisions  of  Section  four  hundred  and  K.*"^"**^ 
sixty  (460^,  upon  the  fiiilure  to  answer.     If  judgment  be 
for  the  detendant  upon  an  issue  of  law,  and  the  taking  of 
an  account,  or  the  proof  of  any  &ct,  be  necessary  to  enable 
the  court  to  complete  the  judgment,  a  reference  may  be 
ordered,  as  in  that  section  provided. 


Chapter  VI. 

Beferences  and  Trial  by  Referees. 

Sec.  510.    A  referee  may  be  ordered  upon  the  agree- 
ment of  the  parties,  filed  with  the  clerk  or  entered  in  the  S^?pon 

niinuteS :  agreement  of 

1         m      X  n      /•     1        •  •  .  parties,  in  what 

1.  10  try  any  or  all  oi  the  issues  m  an  action  or  <^*^- 
proceeding,  whether  of  fact  or  of  law,  and  to  report  a 
finding  and  judgment  thereon; 

2.  To  ascertain  a  &ct  necessary  to  enable  the  court 
to  determine  an  action  or  proceeding. 

Sec.  511.    When  tne  parties  do  not  consent,  the 
court  may,  upon  the  application  of  eidier,  or  of  its  own  SSS^modon, 
motion,  direct  a  reference  in  the  following  cases:  *■  ''**•*  ^*^* 

81 
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1.  When  tlie  trial  of  an  issue  of  fact  requires  the 
examination  of  a  long  account  on  either  side;  in  which 
case  the  referees  may  be  directed  to  hear  and  decide  the 
whole  issue^  or  report  upon  any  specific  question  of  fact 
involved  therein ; 

2.  When  the  taking  of  an  account  is  necessary  for 
the  information  of  the  court  before  judgment,  or  for  carry- 
ing a  judgment  or  order  into  effect ; 

3.  When  a  question  of  fact,  other  than  upon  the 
pleadings,  arises  upon  motion  or  otherwise  in  any  stage  of 
the  action ;  or, 

4.  When  it  is  necessary  for  the  information  of  the 
court  in  a  special  proceeding. 

Number  of  ref-  •^^'  ^^^'     ^  reference  may  be  ordered  to  any  person 

crec»,  quaiifica-  or  pcrsous,  uot  cxoceding  three,  agreed  upon  by  the  par- 
ties. If  the  parties  do  not  agree,  the  court  or  judge  must 
appoint  one  or  more  referees,  not  exceeding  three,  who 
reside  in  the  district^  in  which  the  action  or  proceeding  is 
triable,  and  against  whom  there  is  no  legal  objection. 

Sec.  513.     Either  party  may  object  to  the  appoint- 
m!iy  o^b??cT       ment  of  any  person  as  ifeferee  on  one  or  more  of  the  fol- 
lowing grounds: 

1.  A  want  of  any  of  the  qualifications  prescribed 
by  statute  to  render  a  person  competent  as  a  juror; 

2.  Consanguinity  or  affinity  within  the  third  d^ree 
of  either  party; 

3.  Standing  in  relation  of  guardian  and  ward,  mas- 
ter and  servant,  employer  and  clerk,  or  principal  and  agent 
to  either  party,  or  being  a  member  of  tne  family  of  either 
party,  or  a  partner  in  business  with  either  party,  or  being 
security  on  any  bond  or  obligation  for  either  party; 

4.  Having  served  as  a  juror  or  being  a  witness  on 
any  trial  between  the  same  parties  for  the  same  cause  of  ac- 
tion, or  being  then  a  witness  in  the  cause; 

5.  Pecuniary  interest  on  the  part  of  such  person  in 
the  event  of  the  action,  or  in  the  main  question  involved 
in  the  action ; 

6.  Having  formed  or  expressed  an  unqualified  opin- 
ion or  belief  as  to  the  merits  of  the  action ; 

7.  The  existence  of  a  state  of  mind  in  such  person 
evincing  enmity  against  or  bias  to  either  party. 

ob'ections  how  ^^^'  ^^^*    "^^^  objoctious  taken  to  the  appointment 

d.*po*cd  oi.  of  any  person  as  referee  must  be  heard  and  disp(M9ed  of  by 
the  court.  Affidavits  may  be  read  and  any  person  ex- 
amined as  a  witness  as  to  such  objections. 
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Sec.  515.     The  referees  must  report  their  findings  in  ^frtlTthSi" 
writing  to  the  court  within  twenty  days  after  the  testi-  twenrydays. 
niony  is  closed,  and  the  facts  found  and  conclusions  of  law 
inust  be  separately  stated  therein. 

Sec.  516.     The  finding  of  the  referee  upon  the  whole  ^^^  ^^  ^^^ 
Issue,  must  stand  as  the  finding  of  the  court;  and  upon  eree^findinn^. 
filing    the  finding  with  the  clerk  of  the  court,  judgment 
may  be  entered  thereon  in  the  same  manner  as  if  the  action 
had  been  tried  by  the  court. 

Sec.  517.     The  finding  of  the   referee  mav  be  ex- 
cepted to,  and  reviewed  in  like  manner  as  if  macfe  by  the  toI*ctc*"^*** 
court.     When  the  reference  is  to  report  the  facts,  the  find- 
ings reported  has  the  effect  of  a  special  verdict. 


Chapter  VII. 

Sec.  522.     An  exception  is  an  objection  upon  a  mat- 
ter of  law  to  a  decision  made  either  before  or  after  judg-  whaus!*"' 
ment  by  a  court,  tribunal,  judge,  or  other  judicial  officer,  in 
an  action  or  proceeding.     The  exception  must  be  taken  at 
the  time  the  decision  is  made,  except  as  provided  in  the  ^^*"  **^*"* 
the  next  section. 

Sec.  523.  The  verdict  of  the  jury,  the  final  decision  what  deemed 
in  an  action  or  proceeding,  an  interlocutory  order  or  de-  «'^c«p'«'<i  «» 
cision,  finally  determining  the  rights  of  the  parties,  or  some 
of  them;  an  order  or  decision  from  which  an  appeal  may 
betaken;  an  order  sustaining  or  overruling  a  aemurrer, 
allowing  or  refusing  to  allow  an  amendment  to  a  pleading, 
striking  out  a  pleading  or  a  portion  thereof,  refusing  a  con- 
tinuance; an  order  made  upon  ex-paiie  appliaition,  and  an 
order  or  decision  made  in  the  absence  of  a  party,  are  deemed 
to  liave  been  excepted  to. 

Sec.  524.  No  particular  form  of  exception  is  re- 
<|uired,  but  when  the  exception  is  to  the  verdict  or  decision,  fofm  S?''"* 
upon  the  ground  of  the  insufficiency  of  the  evidence  to 
justify  it,  the  objection  mu?»t  specify  the  particulars  in 
which  such  evidence  is  alleged  to  be  insufficient.  The  ob- 
jection must  be  stated  with  so  much  of  the  evidence  or 
<ither  matter  as  is  necessar}*  to  explain  it,  and  no  more. 
( )nly  the  substance  of  the  rejwrter's  notes  of  the  evidence 
..**hall  be  statetl.     Documents  on  file  in  the  action  or  pro- 
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oeeding  may  be  copied,  or  the  subBtanoe  thereof  stated  or  a 
reference  thereto,  sufficient  to  identify  them  may  be  made. 
Biib  of  ezoep.  Sec.  525.     A  bill  containing  the  exception  to  any  de- 

**°"'  cision  may  be  presented  to  the  court  or  judge  for  settlement 

at  the  time  the  decision  is  made,  and  after  having  been 
settled,  shall  be  signed  by  the  judge  and  filed  with  the 
clerk.  When  the  decision  excepted  to  is  made  by  a  tri- 
bunal other  than  a  court,  or  by  a  judicial  officer,  the  bill  of 
exceptions  shall  bepresented  to  and  settled  and  signed  by 
such  tribunal  or  officer. 

Sec.  626.  When  a  party  desires  to  have  exceptions 
Bills  of  excep-  takcu  at  a  trial  settled  in  a  bill  of  exceptions,  he  mav, 
tion  and  withiu  tcu  days  after  the  entry  of  judgment,  if  the  action 

■cttlcment  of.  j.  •   j       "xi.        •  is.  •    •  x*         i»  xi.  x 

were  tned  with  a  jury,  or  after  receiving  notice  of  the  entry 
of  judgment,  if  tne  action  were  tried  without  a  jury,  or 
su(m  ftirther  time  as  the  court  in  which  the  action  is  pend- 
ing, or  a  judge  thereof,  may  allow,  prepare  the  draft  of  a 
bin,  and  serve  the  same,  or  a  copy  thereof,  upon  the  adverse 
party.  Such  draft  must  contain  all  the  exceptions  taken 
upon  which  the  party  relies.  Within  ten  days  aft«r  such 
service  the  adverse  party  may  propose  amendments  thereto, 
and  serve  the  same,  or  a  copy  thereof,  upon  the  other  party. 
The  proposed  bill  and  amendments  must,  within  ten  days 
thereafter,  be  presented  by  the  party  seeking  the  settlement 
of  the  bill,  to  the  judge  who  tried  or  heard  the  case,  upon 
*"*■  five  days'  notice  to  the  adverse  party,  or  be  delivered  to  the 

clerk  of  the  court  for  the  judge.  When  received  by  the 
clerk  he  must  immediately  deliver  them  to  the  judge,  if  he 
be  in  the  district;  if  he  be  absent  from  the  oistrict,  and 
either  party  desire  the  papers  to  be  forwarded  to  the  judge, 
the  clerk  must,  upon  notice  in  writing  of  such  party,  im- 
mediately forward  them  by  mail  or  other  safe  channd;  if 
not  thus  forwarded,  the  clerk  must  deliver  them  to  the 
jud^  immediately  after  his  return  to  the  district  When 
received  from  the  clerk,  the  fudge  must  designate  the  time 
at  which  he  will  settle  the  bill,  and  the  derk  must  immedi* 
ately  notify  the  parties  of  such  designation.  At  the  time 
Actions  before  a  designated,  the  judge  must  settle  the  bill.  If  the  action 
leferee.  ^gg  ^rfed  bcforc  a  referee,  the  proposed  bill,  with  the 

amendments,  if  any,  must  be  presented  to  such  referee  for 
settlement  within  ten  da}rs  afler  service  of  the  amendments, 
upon  notice  of  five  days  to  the  adverse  party,  and  there- 
upon the  referee  shall  settle  the  bill.  If  no  amendments 
are  served,  or  if  served  are  allowed,  the  proposed  bill  may 
be  presented,  with  the  amendments,  if  any,  to  the  judge  or 
referee,  for  settlement,  without  notice  to  the  adverse  party. 
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It  is  the  duty  of  the  judge  or  referee^  in  settling  the  bill, 
to  strike  out  of  it  all  redundant  and  useless  matter,  so  that 
the  exceptions  may  be  presented  as  briefly  as  possible. 
When  settled,  the  bill  must  be  signed  by  the  judge  or 
referee,  with  his  certificate  to  the  effect  that  the  same  is 
allowed,  and  shall  then  be  filed  with  the  clerk. 

Sec.  527.  Exceptions  to  any  decision  made  after  Exception*  after 
judgment  may  be  presented  to  the  judge  at  the  time  of  i"^*™*****  ««• 
such  decision,  and  be  settled  or  noted,  as  provided  in  Sec- 
tion 525,  and  a  bill  thereof  may  be  presented  and  settled 
afterwards,  as  provided  in  Section  526,  and  within  like 
periods  after  the  entry  of  the  order,  upon  appeal  from 
which  such  decision  is  reviewable. 

Sec.  528.     If  the  judge  in  any  case  reftise  to  allow  y,^^  exception 
an  exception  in  accordance  with  the  facts,  the  party  desiring  ",iSlSJtf  Jo*^' 
the  bill  settled   may  apply,  by  petition,  to  the  supreme  supreme  court  to 
court  to  prove  the  same.     The  application  may  be  made  in  g^^^  *«»*"«» 
the  mode  and  manner,  and  under  such  r^ulations  as  that 
court  may  prescribe;  and  the  bill,  when  proven,  must  be 
certified  by  a  justice  as  correct,  and  filed  with  the  clerk  of 
the  court  in  which  the  action  was  tried,  and  when  so  filed, 
it  has  the  same  force  and  effect  as  if  settled  by  the  judge 
who  tried  the  cause. 

Sec.  529.    When  the  decision  excepted  to  was  made  when  decision 
by  any  judicial  oflScer  other  than  a  judge,  the  bill  of  ex-  SS3?*wi3iCT 
ceptions  shall  be  presented  to  such  judicial  officer,  and  be  officer. 
settled  and  signed  by  him,  in  the  same  manner  as  it  is  re- 
quired to  be  presented  to,  settled  and  signed  by  a  court  or 
judge.     A  judge  or  judicial  officer  may  settle  and  sign  a 
bill  of  exceptions  aner,  as  well  as  before  he  ceases  to  be 
such  judge  or  judicial  officer.     If  such  judge  or  judicial 
officer  before  the  bill  of  exceptions  is  settl^,  dies,  is  re-  Proc««din« 
moved  from  office,  becomes  disqualified,  is  absent  from  the  J^^  tS*^id 
Territory,  or  reftises  to  settle  the  bill  of  exceptions,  or  if  off  ce,  etc. 
no  mode  is  provided  by  law  for  the  settlement  of  the  same, 
it  shall  be  settled  and  certified  in  such  manner  as  the 
supreme  court  may,  by  its  orders  or  rules,  direct.    Judges, 
juaicial  officers,  and  the  supreme  court  shall  respectively 
possess  the  same  power  in  settling  and  certifying  state- 
ments, as  is  by  this  section  conferred  upon  them  in  settling 
and  certifying  bills  of  exceptions. 


was 
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Chapter  VIII. 
New  Trials. 

^      .  J  j^  Sec.  533.    A  new  trial  is  a  re-examination  of  an 

fii^.  "^  issue  of  &ct  in  the  same  court  afler  a  trial  and  decision  by 

a  jury,  or  court,  or  by  referees. 

wheaanewtHai  ^^^*  ^^^'     ^^^  former  vcrdict  or  other  decision  may 

may  be  granted,  bc  vacated,  and  SL  ucw  trial  granted  on  the  application  of 
the  party  i^grieved  for  any  of  the  following  causes 
materially  anecting  the  substantial  rights  of  such  party : 

1.  Irregularity  in  the  proceedings  of  the  court,  jury, 
or  adverse  party,  or  any  older  of  the  court,  or  abuse  of 
discretion  by  which  either  party  was  prevented  from  hav- 
ing a  fair  trial; 

2.  Misconduct  of  the  jury,  and  whenever  any  one  or 
more  of  the  jurors  have  been  induced  to  assent  to  any 
general  or  special  verdict,  or  to  a  finding  on  any  questions 
submitted  to  them  by  the  court,  by  a  resort  to  the  deter- 
mination of  chance,  such  misconduct  may  be  proved  by 
the  affidavit  of  any  one  of  the  jurors; 

3.  Accident  or  surprise,  which  ordinary  prudence 
could  not  have  guarded  against; 

4.  Newly  discovei'ea  evidence,  material  for  the  partj' 
making  the  application,  which  he  could  not,  with  reason- 
able diligence,  have  discovered  and  produced  at  the  trial ; 

5.  Excessive  damages,  appearing  to  have  been  given 
under  the  influence  of  passion  or  prejudice; 

6.  Insufficiency  of  the  evidence  to  justify  the  ver- 
dict or  other  decision,  or  that  it  is  against  law; 

7.  Error  in  law  occurring  at  the  trial,  and  excepted 
to  by  the  party  making  the  application. 

On  what  papers  Sec.  535.     Whcu  the  application  is  made  for  a  cause 

moved.  mentioned  in  the  first,  second,  tnird  and  fourth  subdivisions 

of  the  last  section,  it  must  be  made  upon  affidavit;  for  any 
other  cause  it  may  be  made,  at  the  option  of  the  moving 
party,  either  upon  the  minutes  of  the  court,  or  a  bill  of 
exceptions,  or  a  statement  of  the  case  prepared  as  herein- 
after provided. 
Notice  of  inten-  Sec.  536.     Thc  party  intending  to  move  for  a  new 

fiiS  Md  what  trial,  must,  within  ten  days  after  the  verdict  of  the  jury, 
if  the  action  were  tried  by  a  jury,  or  after  notice  of  the 


to  contain. 
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decision  of  the  court  or  referee,  if  the  action  were  tried 
>vithout  a  jury,  file  with  the  clerk,  and  serve  upon  the  ad- 
verse party  a  notice  of  his  intention,  designating  the 
grounos  upon  which  the  motion  will  be  made,  and  whether 
the  same  will  be  made  upon  affidavits,  or  the  minutes 
of  the  court,  or  a  bill  of  exceptions,  or  a  statement  of 
the  case: 

1.  If  the  motion  is  to  be  made  upon  affidavits,  the 
moving  party  must,  within  ten  days  after  serving  the 
notice,  or  sucL  further  time  as  th6  court  in  which  the  action 
is  pending,  or  a  judge  thereof,  may  allow,  file  such  affidavit 
^^-ith  the  clerk,  and  serve  a  copy  upon  the  adverse  party, 
who  shall  have  ten  days  to  file  counter  affidavits,  a  copy 
of  which  must  be  served  upon  the  moving  party; 

2.  If  the  motion  is  to  be  made  upon  a  bill  of  ex* 
oeptions,  and  no  bill  has  already  been  settled  as  hereinbe- 
fore provided,  the  moving  party  shall  have  the  same  time 
after  serving  of  the  notice,  to  prepare  and  obtain  a  settle- 
ment of  a  bill  of  exceptions,  as  is  provided  after  the  entry 
of  judgment,  or  after  receiving  notice  of  such  entry,  as 
provided  by  Section  526,  and  the  bill  shall  be  prepared 
and  settled  in  a  similar  manner.  If  a  bill  of  exceptions 
has  been  already  settled  and  filed,  when  the  notice  of  mo- 
tion is  given,  such  bill  shall  be  used  on  the  motion; 

3.  If  the  motion  is  to  be  made  on  a  statement  of  the 
ease,  the 'moving  party  must,  within  ten  days  after  service 
of  the  notice,  or  such  further  time  as  the  court  in  which 
the  action  is  pending,  or  the  judge  thereof,  may  allow, 
prepare  a  draft  of  the  statement,  and  serve  the  same,  or  a 
copy  thereof,  upon  the  adverse  party.  If  such  proposed 
statement  be  not  agreed  to  by  the  adverse  party,  ne  must, 
within  ten  days  thereafter,  prepare  amendments  thereto, 
and  serve  the  same,  or  a  copy  thereof,  upon  the  moving 
party.  If  the  amendments  be  adopted,  the  statement  shall 
be  amended  accordingly,  and  then  presented  to  the  judge 
who  tried  or  heard  the  cause  for  settlement,  or  be  delivered 
to  the  clerk  of  the  court  for  the  judge.  If  not  adopted, 
the  proposed  statements  and  amendments  shall,  within  ten 
days  thereafter,  be  presented  by  the  moving  party  to  the 
judge,  upon  five  days'  notice  to  the  adverse  party,  or  de- 
livered to  the  clerk  of  the  court  for  the  judge;  and  there- 
upon, the  same  proceedings  for  the  settlement  of  the 
statement  shall  be  taken  by  the  parties,  and  the  clerk  and 
judge,  as  are  required  for  the  settlement  of  bills  of  ex- 
ceptions by  Section  526.  If  the  action  was  heard  by  a 
referee,  the  same  proceedings  shall  be  had  for  the  settle- 
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ment  of  the  statement  by  him,  as  are  required  by  that 
section  for  the  settlement  of  bills  of  exception  by  a  referee. 
If  no  amendments  are  served  within  the  time  designated, 
or  if  served,  are  allowed,  the  proposed  statement  and 
amendments,  if  any,  may  be  presented  to  the  judge  or 
referee,  for  settlement,  without  notice  to  the  adverse  party. 
When  the  notice  of  motion  designates,  as  the  ground  of 
the  motion,  the  insufficiency  of  the  evidence  to  justify  the 
verdict,  or  other  decision,  the  statement  shall  specify  the 
particulars  in  which  such  evidence  is  alleged  to  oe  insuffi- 
cient. When  the  notice  designates  as  the  ground  of  the 
motion,  errors  in  law  occurring  at  the  trial,  and  excepted 
to  by  the  moving  party,  the  statement  shall  specify  the 
particular  errors  upon  which  the  party  will  rely.  If  no 
such  specifiGations  be  made,  the  statement  shall  be  disre- 
rarded  on  the  hearing  of  the  motion.  It  is  the  duty  of 
Uie  judge,  or  referee,  in  settling  the  statement,  to  strike 
out  of  it  all  redundtmt  and  useless  matter,  and  to  make  the 
statement  truly  represent  the  case,  notwithstanding  the 
assent  of  the  parties  to  such  redundant  or  useless  matter, 
or  to  any  inaccurate  statement.  When  settled,  the  state- 
ment shall  be  signed  by  the  judge  or  referee  with  his 
certificate  to  the  enect  that  the  same  is  allowed,  and  shall 
then  be  filed  with  the  clerk; 

4.  When  the  motion  is  made  upon  the  minutes  of  the 
court,  and  the  ground  of  the  motion  is  the  insufficiency^  of 
the  evidence  to  justify  the  verdict  or  other  decision,  the 
notice  of  motion  must  specify  the  particulars  in  which  the 
evidence  is  alleged  to  be  insufficient;  and,  if  the  sroond  of 
the  motion  be  errors  in  law  occurring  at  the  triiu  and  ex- 
cepted to  by  the  moving  party,  the  notice  must  specify  the 
particular  errors  upon  which  the  party  will  rely.  If  the 
notice  do  not  contain  the  specifications  hiere  indicated,  when 
the  motion  is  made  on  the  minutes  of  the  court,  the  motion 
must  be  denied. 
Motion,  when  to  Ssa  537.    Thc  application  for  a  new  trial  shall  be 

be  heard.  heard  at  the  earliest  practicable  period  after  notice  of  the 

motion,  if  the  motion  is  to  be  heard  upon  the  minutes  of 
the  coiu-t,  and  in  other  cases,  afler  the  affidavits,  bill  of  ex- 
ceptions, or  statement,  as  the  case  may  be,  are  filed,  and 
may  be  brought  to  a  hearing  upon  motion  of  either  party. 
On  such  hearing  reference  may  be  had  in  all  cases  to  the 
pleadings  and  orders  of  the  court  on  file,  and  when  the 
motion  is  made  on  the  minutes,  reference  may  also  be  had 
to  any  depositions,  documentary  evidence,  and  phonographic 
report  of  the  testimony  on  file. 
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Sec.  538.     The  judgment  roll  and  the  affidavits,  or    ^ 

1  -n     i»  .•  1   X.  J.  xi-  i_  J  What  constitute* 

bill  of  exceptions,  or  statement,  as  the  case  may  be,  used  on  record  to  be 
the  hearing,  with  a  copy  of  the  order  made,  shall  constitute  "■***  ®°  appe»i. 
the  record  to  be  used  on  appeal  from  the  order  granting  or 
refusing  a  new  trial,  unless  the  motion  be  made  on  the 
minutes  of  the  court,  and  in  that  case  the  judgment  roll 
and  a  statement  to  be  subsequently  prepared,  with  a  copy 
of  the  order,  shall  constitute  the  reeora  on  appeal.  Sucn 
subsequent  statement  shall  be  proposed  by  the  party  appeal-  Subsequent 
ing,  or  intending  to  appeal,  within  ten  days  after  the  entry  ■**'*''*^'* 
of  the  order,  or  such  further  time  as  the  court  in  which  the 
action  is  pending,  or  a  iudge  thereof,  may  allow,  and  the 
same,  or  a  copy  thereof,  oe  served  upon  the  adverse  party, 
who  shall  have  ten  days  thereafter  to  prepare  amendments 
thereto,  and  serve  the  same,  or  a  copy  thereof,  upon  the 
party  appealing  or  intending  to  appeal ;  and  thereafter  pro- 
ceedings shall  be  had,  and  within  like  periods,  for  the  settle- 
ment of  the  statement,  as  provided  by  Section  536,  but  the 
statement  shall  only  contain  the  grounds  argued  before  the 
court  for  a  new  trial,  and  so  much  of  the  evidence  or  other 
matters  as  may  be  necessary  to  explain  them;  and  it  shall 
be  the  duty  of  the  judge  to  exclude  all  other  evidence  or 
matter  from  the  statement. 

Sec.  539.     The  verdict  of  a  jury  may  also  be  vacated,  ^^  ^^^  ^ 
and  a  new  trial  granted  by  the  court,  in  which  the  action  ord-sr  of  court, 
is  pending,  on  its  own  motion,  without  the  application  of  ' 
either  of  the  parties,  when  there  has  been  such  a  plain  dis- 
regard by  the  jury  of  the  instructions  of  the  court,  or  the 
evidence  in  the  case,  as  to  satisfy  the  court  that  the  verdict 
was  rendered  under  a  misapprehension  of  such  instruc-  order,  how 
tions,  or  under  the  influence  of  passion  or  prejudice.    The  ^^^^' 
order  of  the  court  may  be  reviewed  on  appeal  in  the  same 
manner  as  orders  made  on  motions  for  a  new  trial,  and  a 
statement  to  be  used  on  such  appeal  may  be  prepared  in 
the  same  manner  as  statements  af^  a  motion  is  heard  upon 
the  minutes  of  the  court  as  provided  in  Section  538. 

Sec.  540.     When  the  action  is  tried  by  a  district  Motion,  when 
judge,  out  of  the  county  of  his  residence,  the  motion  for  a  °*^     ****^* 
new  trial  may,  upon  the  consent  of  the  parties,  be  brought 
to  a  hearing  before  such  judge  at  chambers,  or  in  open 
court  in  any  other  county  in  the  Territory. 


2o(>  LAWS  OF  UTAH. 


Chapter  IX. 

ManDCi*  of  Giving  and  Entering  Judgments. 

Sec.  o45.     When  trial  by  jury  has  been  had,  judg- 
rnufredTn'"'^    mcnt  Hiust  bc  entcTod  by  the  clerk,  in  conformity  to  the 
houSfctc'''        verdict,  within  twenty-four  hours  after  the  rendition  of  the 
verdict,  unles8  the  court  order  the  caae  to  be  reserved  for 
argument  or  further  consideration  or  grant  a  stay  of  pro- 
ceedings. 
Case  may  be  S^^'  ^^6'     Whcu  thc  casc  IS  i-cserved  for  argument 

iheoBurtfor^r-  ^^  furthcr  Consideration,  as  mentioned  in  the  last  section, 
guraent.  it  may  be  brought  by  either  party  before  the  court  for 

argument. 
When  counter  Sec.  547.     If  a  couuter  claim  established  at  the  trial 

excS^  p£i^*^  exceed  the  plaintiff's  demand,  judgment  for  the  defendant 
urs demand,      must  bc  givcu  for  the  excess;  or  if  it  appear  that  the  de- 
fendant is  entitled  to  any  other  affirmative  relief,  judgment 
must  be  given  accordingly. 
In  repie\'in,  Sec.  548.     lu  au  actiou  to  recover  the  possession  of 

ll!*Sl?3tVi?li^  personal  property,  judgment  for  the  plaintiff  may  be  for 
dJm  *rt  *'*''*  ^^^  possession,  or  the  value  thereof,  in  case  a  delivery  can- 
not be  had,  and  damages  for  the  detention.  If  the 
S)roperty  has  been  delivered  to  the  plaintiff,  and  the  de- 
endant  claims  a  return  thereof,  judgment  for  the  defendant 
may  be  for  a  return  of  the  property,  or  the  value  thereof, 
in  case  a  return  cannot  be  had,  and  damages  for  taking  and 
withholding  Ihe  same.  In  an  action  on  a  contract  or  obli- 
gation in  writing  for  the  direct  payment  of  money,  made 
payable  in  a  specified  kind  of  money  or  currency,  judg- 
ment for  the  plaintiff,  whether  it  be  by  default  or  after  ver- 
dict, may  follow  the  oontitict  or  obligation,  and  be  made 
payable  in  the  kind  of  money  or  currency  specified  therein; 
and  in  all  actions  for  the  reoov^ery  of  money,  if  the  plaintiff 
allege  in  his  complaint  that  the  same  was  understood  and 
agreed  by  the  respective  parties  to  be  payable  in  a  specified 
kind  of  money  or  curi*ency,  and  this  fact  is  admitted  by 
the  default  of  the  defendant  or  established  by  evidence,  the 
judgment  for  the  plaintiff*  must  be  made  payable  in  the 
kind  of  money  or  currency  so  alleged  in  the  complaint; 
and  in  an  action  against  any  person  for  the  recovery  of 
money  received  by  sudi  person  in  a  fiduciary  capacity,  or 
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to  the  use  of  another,  judement  for  the  plaintiff  must  be 
made  payable  in  the  kind  of  money  or  currency  so  ve- 
ceived  by  such  person. 

Sec.  549.    The  clerk  must  keep,  with  the  records  of  judgment  bock 
the  court,  a  book  to  be  called  the  judgmeut  book,  in  which  SJ  dcr?.'  **^ 
judgments  must  be  entered. 

Sbc.  550.     If  a  party  die  after  a  verdict  or  decision  u  » j^nv  die 
upon  any  issue  of  fact,  and  before  iudgraent,  the  court  jiligJeit  m*iy 
may  nevertheless  render  judgment  thereon.     Such  judg- «« en««rcd.  but 
ment  is  not  a  lien  on  the  I'eal  property  of  the  deceased  " 
party,  but  is  payable  in  the  course  of  administration  on  his 
estate. 

Sec.  551.     Immediately  afler  entering  the  judgmeut  judgment  roii, 
the  clerk  must  attach  together  and  file  the  following  papers,  wh*»«>«»*»i"'"» 
which  constitute  the  juagment  roll : 

1.  In  case  the  complaint  be  not  answered  by  any 
defendant,  the  summons,  with  the  affidavit  or  proof  of  ser« 
vice,  and  the  complaint,  with  a  memorandum  endorsed 
thereon  that  the  default  of  the  defendant  in  not  answering 
was  entered,  and  a  copy  of  the  judgment; 

2.  In  all  other  cases,  the  pleadings,  a  copy  of  the 
verdict  of  the  jury,  or  finding  of  the  court  or  referee,  all 
bills  of  exception  taken  and  filed,  and  a  copy  of  any  order 
made  on  demurrer,  or  relating  to  a  change  of  parties,  and 
a  copy  of  the  judgment.  If  there  are  two  or  more  de- 
fendants in  the  action,  and  any  one  of  them  has  allow^ed 
judgment  to  pass  against  him  by  defi^ujt,  the  summons, 
with  proof  of  its  service  upon  such  defendant,  must  also 
be  added  to  the  other  papers  mentioned  in  this  subdi- 
vision. 

Sec.  552.     Immediately  after   filing  the   judgment  jcrfgroem  Ucn, 
roll  the  clerk  must  make  the  proper  entries  of  the  judg-  when  it  begins 

1  .  ii*^.    *^iTi         1  ii»  and  when  ex- 

luent,  under  appropriate  heads,  in  the  docket  kept  by  him,  pires. 
and  from  the  time  the  judgment  is  docketed  it  becomes  a 
lien  ui)on  all  the  real  projjertj^  of  the  judgment  debtor  not 
exempt  from  execution  in  the  district,  owned  by  him  at 
the  rendition  of  the  judgment,  in  his  own  right.  The 
lien  shall  continue  for  five  years,  unless  the  judgment  be 
previously  satisfied,  or  unless  the  enforcement  of  thejudg- 
ment  be  stayed  on  appeal  by  the  execution  of  a  sufficient 
undertaking  as  provided  in  this  Code,  in  which  case  the 
lien  of  the  judgment  ceases. 

Sec.  553.     The  docket  mentioned  in  the  last  section  docket,  how 
is  a  book  which  the  clerk  keeps  in  his  offic*  with  each  page  ^^^}^,^!l^^^^^ 
tlividal  into  columns  and  hea^led  as  follows:   judgment 
debtors;   judgment  creditors;   judgment;   time  of  entry; 
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Dodeet  lobe 
open  tor  in* 
spection  without 
cnarge. 


TrAnscrtpi  to  be 
filed  in  any 
county*  and 
judgment  to  be- 
come a  lien 
there 


Satislaction  of 
juv.lgm«nt|  how 
made. 


when  entered  in  judgment  book;  appeals;  when  taken; 
judgment  of  appellate  court;  satisfaction  of  judgment; 
when  entered.  If  judgment  be  for  the  recovery  of  money 
or  damages,  the  amount  must  be  stated  in  the  docket  under 
the  head  of  judgment;  if  the  judgment  be  for  any  other 
relief,  a  memorandum  of  the  general  character  of  the 
relief  granted  must  be  stated.  "IHie  names  of  the  defend- 
ants must  be  entered  in  the  docket  in  alphabetical  order. 

Sec.'  654.  The  docket  kept  by  die  clerk  is  open  at 
all  times  during  office  hours  for  the  inspection  of  the  pub- 
lic without  charge;  the  clerk  must  arrange  the  several 
dockets  kept  by  him  in  such  a  manner  as  to  fitcilitate  their 
inspection. 

Sec.  666.  A  transcript  of  the  original  docket,  certi- 
fied by  the  clerk,  may  be  filed  with  the  recorder  of  any 
county,  and  from  the  time  of  the  filing  the  judgment  b^ 
comes  a  lien  upon  all  the  real  property  of  the  judgment 
debtor  not  exempt  from  execution  in  such  county,  owned 
by  him  at  the  time,  or  which  he  may  afterwards,  and  before 
the  lien  expires,  acquii^.  The  lien  continues  for  five  years, 
unless  the  judgment  be  previously  satisfied. 

Sec.  666.  Satisfaction  of  a  judgment  may  be  entered 
in  the  clerk's  docket  upon  an  execution  returned  satisfied, 
or  upon  an  acknowledgment  of  satisfaction  filed  with  the 
clerk,  made  in  the  manner  of  an  acknowledgment  of  a  con- 
veyance of  real  property,  by  the  judgment  creditor,  orby 
his  indorsement  ^on  the  face,  or  on  the  margin  of  the 
record  of  the  judgment,  or  by  the  attorney,  unless  a  revo- 
cation of  his  authority  is  filed.  Whenever  a  judgment  is 
satisfied  in  fact,  otherwise  than  upon  an  execution,  the 
party  or  attorney  must  give  such  acknowledgment  or  make 
such  indorsement,  and  upon  motion,  the  court  may  compel 
it,  or  may  order  the  entry  of  satisfaction  to  be  made  with- 
out it. 
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TITLE  IX. 


OF  THE  EXECUTION  OF  THE  JUDGMENT  IN  CIVIL  ACTIONS. 


Chaptek  I. 
The  Execution. 

Sec.  560.    The  party  in  whoee  favor  Judgment  is 
given  may,  at  any  time  within  five  years  after  flie  entry  SJJSjStioB 
thereof,  liave  a  writ  of  execution  issued  for  its  enforce-  «»*y»»»"«- 
inent. 

Sec.  661.    The  writ  of  execution  must  be  issued  in  SJSxISJdo^* 
the  name  of  the  people  of  the  Territory  of  Utah;  sealed  J5i,o™ji^Jd 
with  the  seal  of  the  court,  and  subscribed  by  the  clerk,  and  what  u 
and  be  directed  to  the  United  States  marshal,  or  to  the  ****"  »«i»»»*«- 
sheriff  of  the  counter  in  which  the  writ  is  to  be  executed, 
and  it  must  intelligibly  refer  to  the  judgment,  stating  the 
court,  the  district  where  the  judgment  roll  is  filed,  the  name 
of  the  parties,  the  judgment,  and  if  it  be  for  money  the 
amount  thereof,  and  the  amount  actually  due  thereon,  and 
if  made  payable  in  a  specified  kind  of  money  or  currency 
as  proviaea  in  Section  648 ;  the  execution  must  also  state 
the  kind  of  money  or  currency  in  which  the  judgment  is 
payable,  and  must  require  substantially  as  follows: 

1.  If  it  be  a^nst  the  property  of  the  judgment 
debtor  it  must  require  the  officer  to  satisfy  the  jud^ment^ 
with  interest,  out  of  the  personal  property  of  such  debtor; 
and  if  sufficient  personal  property  cannot  be  found,  then 
out  of  his  real  property;  or  it  the  judgment  be  a  lien  upon 
real  property,  then  out  of  the  real  property  belon^ng  to 
him  on  the  day  when  the  judgment  was  docketea,  or  at 
any  time  thereafter;  or  if  the  execution  be  issued  to  a 
county  in  a  judicial  district  other  than  the  one  in  which 
the  iudmient  was  recovered,  on  the  day  when  the  transcript 
of  the  docket  was  filed  in  the  office  of  the  recorder  of  such 
county,  stating  such  day,  or  any  time  thereafter; 
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2.  If  it  be  against  real  or  personal  property  in  the 
hands  of  tlie  personal  representatives^  heirs,  aevisees, 
Ic^teeSy  tenants,  or  trustees,  it  must  require  the  officer  to 
satisfy  the  judgment  with  interest  out  of  such  property ; 

3.  If  it  be  against  the  person  of  the  judgment 
debtor,  it  must  require  the  officer  to  arrest  such  debtor,  and 
commit  him  to  the  jail  of  the  county  until  he  pay  the 
judgment  with  intei'est  or  be  dischai^ed  according  to  law  ; 

4.  If  it  be  issued  on  a  judgment  made  payable  in  a 
specified  kind  of  money  or  currency  as  proWded  in  Section 
548,  it  must  also  require  the  officer  to  satisfy  the  same  in 
the  kind  of  money  or  currency,  in  which  said  judgment  is 
made  payable,  and  the  officer  must  refuse  payment  in  any 
other  Kind  of  money  or  currency;  and  in  case  of  levy  and 
sale  of  the  property  of  the  judgment  debtor  he  must  refuse 
payment  from  any  purchaser  at  such  sale  in  any  other 
kind  of  money  or  currency  than  that  specified  in  the  ex- 
ecution. The  officer  collecting  money  or  currency  in  the 
manner  i-equired  by  this  Chapter  must  pay  to  the  plaintiff 
or  party  entitled  to  recover  the  same  the  same  kind  of 
money  or  currency  received  by  him,  and  in  case  of  n^lect 
or  reiusal  so  to  do  he  shall  be  liable  on  his  official  bond  to 
the  judgment  creditor  in  three  times  the  amount  of  money 
so  collected; 

5.  If  it  be  for  the  delivery  of  the  possession  of  real 
or  personal  property,  it  must  require  the  officer  to  deliver 
the  poasession  of  the  same,  describing  it,  to  the  party  en- 
titled thereto,  and  may  at  the  same  tmic  require  the  officer 
to  satisfy  any  costs,  damages,  rents,  or  profits,  recovered 
by  the  same  judgment  out  of  the  personal  property  of  the 
{lerson  against  wliora  it  was  rendered,  and  the  value  of  the 
property  for  which  the  judgment  was  rendered  to  be 
s|)ecified  therein  if  a  delivery  thereof  cannot  be  had,  and 
if  sufficient  personal  property  cannot  be  found,  then  out 
of  the  real  property,  as  provided  in  the  first  subdivision  of 
this  section. 

When  made  re-  ^Ec.  562.    Thc  cxccution  may  be  made  returnable  at 

lumabic.  miy  timc  not  less  than  ten,  nor  more  than  sixty  days  after 

its  receipt  by  the  officer,  to  the  clerk  with  whom  the  judg- 
ment roll  is  filed.  When  the  execution  is  returned  the 
clerk  must  attach  it  to  the  judgment  roll.  If  any  real 
estate  be  levied  upon,  thc  clerk  must  record  the  execution 
and  the  return  thereto  at  large,  and  certify  the  same  under 
his  hand  as  true  copies,  in  a  l)ojk  to  l>e  called  the  "execu- 
tion book,"  which  oook  must  be  indexed  with  the  nam&^ 
of  the  plaintiffs  and  defendants  in  execution,  alpliabeticallv 
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arranged,  and  kept  open  at  all  times  during  o£Soe  hours  for 
the  inspection  of  the  public  without  charge.  It  is  evidence 
of  the  contents  of  the  originals  whenever  they  or  any  part 
thereof,  may  be  destroyed,  mutilated  or  lost. 

Sec.  563.  When  the  judgment  is  for  money,  or  j„dgmem,  what 
the  possession  of  real  or  personal  property,  the  same  may  JJ5J,^'J5^de. 
be  enforced  by  a  writ  of  execution;  and  if  the  judgment  fen^am. 
direct  that  the  defendant  be  arrested,  the  execution  may 
issue  against  the  person  of  the  judgment  debtor,  after  the 
return  of  an  execution  against  his  property  unsatisfied  in 
whole  or  in  part.  When  the  judgment  requires  the  sale  of 
property,  the  same  may  be  enforced  by  a  writ  reciting  such 
judgment,  or  the  material  parts  thereof,  and  directing  the 
proper  officer  to  execute  the  judgment,  by  making  the  sale 
and  applying  the  proceeds  in  conformity  therewith.  When 
the  judgment  requires  the  performance  of  any  other  act 
than  as  above  designated,  a  certified  copy  of  the  judgment 
may  be  served  upon  the  party  against  whom  the  same  is 
rendered,  or  upon  the  person  or  officer  required  thereby  or 
by  law  to  obey  the  same,  and  obedience  thereto  may  be  en- 
forced by  the  court. 

Sec.  564.     In  all  cases  other  than  for  the  recovery  of  ^^^^^1^,^  ^^^^^ 
money,  the  judgment  may  be  enforced  or  carried  into  exe-  five  year«.' 
cation  after  the  lapse  of  five  years  from  the  date  of  its 
entry,  by  leave  of  the  court,  upon  motion,  or  by  judgmeot 
for  that  purpose,  founded  upon  supplemental  pleadings. 

SBa  565.     Notwithstanding  the  death   of  a  part;)r  ^^^^^^^^„ 
after  the  judgment,  execution  thereon  may  be  issued,  oc  it  may  i«ue 
may  be  enforced,  as  follows:  Jrtjf'of  i  wKS^ 

1.  In  the  case  of  the  death  of  the  judgment  creditor,  ^^^^"^  ^^' 
upon  the  application  of  his  executor  or  administraitor,  or* 
successor  in  interest; 

2.  In  case  of  the  death  of  the  judgment  debtor^  if 
the  judgment  be  for  the  recovery  of  real  or  personal  prop- 
erty or  the  enforcement  of  a  lien  thereon. 

Sec.  566.  Where  the  execution  is  against  the  prop-  E^^ecuuon.  how 
erty  of  the  judgment  debtor,  it  may  be  issued  to  the  United  and  to  whom 
St^es  marshal  or  to  the  sheriff  of  any  county  in  the  Terri- 
tory where  the  property  may  be  situated.  Where  it  re- 
quires the  delivery  of  real  or  personal  property,  it  mu3t  be 
issued  to  the  United  States  marshal,  or  to  the  sheriff  of  t^e 
county  where  the  property,  or  some  part  thereof,  is  situated.. 
Executions  may  be  issued  at  the  same  time  to  different 
counties. 

Sec.  567.  All  goods,  chattels,  moneys,  and  other 
property  both  real  and  personal,  or  any  interest  therein  of 
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What  shall  be 
liable  to  oe 
seized  in  exe* 
cutioo. 


Not  to  be  af- 
fected until  a 
levy  is  made. 


When  proper  tjr 
is  claimed  by  a 
third  party,  noi 
the  right  or 
property  is 
tried. 


Property  of 
murried  woman 
exempt  from  ex- 
ecution. 


What  exempt 
from  execution. 


Same. 


the  judgment  debtor  not  exempt  by  law,  and  all  property 
and  rights  of  property  seized  and  held  under  attachment  in 
the  action,  are  liaole  to  execution.  Shares  and  interest  in 
any  corporation  or  company,  and  debts  and  credits,  and  all 
other  property  both  real  and  personal,  or  any  interest  in 
either  real  or  personal  property,  and  all  other  property  not 
capable  of  manual  delivery,  may  be  attached  on  execution 
in  like  manner  as  on  writs  of  attachment.  Gold-dust  and 
bullion  must  be  returned  by  the  officer  as  so  much  money 
collected,  at  its  current  value,  without  exposing  the  same  to 
sale.  Until  a  levy  on  personal  property,  it  shall  not  be 
affected  by  the  execution. 

Sec.  568.  If  the  property  levied  on  be  claimed  by  a 
third  person  as  his  property,  the  officer  may  summon  from 
the  county  six  persons  qualified  as  jurors  between  the 
parties  to  try  the  validity  of  the  claim.  He  must  also  give 
notice  of  the  claim  and  of  the  time  of  trial  to  the  plaintiff, 
who  may  appear  and  contest  the  claim  before  the  jury. 
The  jury  and  the  witnesses  must  be  sworn  by  the  officer, 
and  if  their  verdict  be  in  fiivor  of  the  claimant,  the  officer 
may  relinouish  the  levy,  unless  the  judraient  creditor  give 
him  a  sufficient  indemnity  for  proceeding  thereon.  The 
fees  of  the  jury,  officer  and  the  witnesses,  must  be  paid  by 
the  claimant  if  the  verdict  be  against  him;  otherwise  by 
the  plaintiff.  Each  party  must  deposit  with  the  officer, 
before  the  trial,  the  amount  of  his  fees  and  the  fees  of  the 
jury,  and  the  officer  must  pay  the  same,  less  his  own  fees, 
to  the  prevailing  party. 

Sec.  569.  All  real  and  personal  estate  belonging  to 
any  married  woman,  at  the  time  of  her  marriage,  or  to 
which  she  subsequently  becomes  entitled  in  her  own  right, 
and  all  the  rents,  issues  and  profits  thereof,  and  all  com- 
pensation due  or  owing  for  her  .personal  services,  is  exempt 
from  execution  a^inst  her  husband. 

Sec.  570.  The  following  property  is  exempt  from 
execution,  except  as  herein  otherwise  specially  provided: 

1.  Chairs,  tables,  desks  and  books,  to  tne  value  of 
two  hundred  dollars,  belonging  to  the  judgment  debtor; 

2.  Necessary  household,  table  and  kitchen  fiimiture, 
belonging  to  the  judgment  debtor,  to  the  value  of  three 
hundred  dollars;  also  one  sewing  machine,  haneing 
pictures,  oil  paintings  and  drawings,  drawn  or  painted  by 
any  member  of  the  family,  and  portraits  and  ttieir  neces- 
sary frames,  provisions,  actually  provided  for  individual  or 
family  use,  sufficient  for  three  months;  two  cows  with 
their  sucking  calves,  and  two  hogs  and  all  sucking  pigs; 
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3.  The  farming  utensils  or  implements  of  husbandry 

of  a  farmer  not  exceeding  in  value  the  sum  of  three  hun-  *"** 
dred  dollars;  also  two  oxen,  or  two  horses,  or  two  mules, 
and  their  harness,  one  cart  or  wagon,  and  food  for  such 
oxen,  horses,  cows  or  mules  for  sixty  days;  also,  all  seed 
grain,  or  vegetables  actually  provided,  reserved,  or  on  hand 
tor  the  purpose  of  planting  or  sowing  at  any  time  within 
the  ensuing  six  months,  not  exceeding  in  value  the  sum  of 
two  hundred  dollars; 

4.  The  tools,  tool-chest  and  implements  of  a  mechanic 

or  artisan,  necessary  to  carry  on  his  trade,  not  exceeding  in  ^"^^ 
value  the  sum  of  five  hundred  dollars;  the  notarial  seal  and 
records  of  a  notary  public;  the  instruments  and  chests  of  a 
surgeon,  physician,  surveyor,  and  dentist,  necessary  to  the 
exercise  of  their  professions,  with  their  scientific  and  pro- 
fessional libraries,  and  the  law  professional  libraries  and 
office  furniture  of  attorneys,  counselors  and  judges,  and  the 
libraries  of  ministers  of  the  gospel; 

6.     The  cabin  or  dwelling  of  a  miner  not  exceeding  ^^^^ 
in  value  the  sum  of  five  hundred  dollars;  also  his  sluices, 
pipes,  hose,  windlass,  derrick,  cars,  pumps,  and  tools  not 
exce^ing  in  value  two  hundred  dollars; 

6.  Two  oiten,  two  horses  or  two  mules,  and  their  game. 
harness;  and  a  cart  or  wagon,  one  dray  or  truck,  by  the 

use  of  which  a  cartman,  draymam,  truckman,  huckster, 
peddler^  hackman,  teamster,  or  other  laborer  habitually 
earns  his  living ;  and  one  horse  with  vehicle  and  harness, 
or  other  equipments,  used  by  a  physician,  surgeon  or  min- 
ister of  the  gospel,  in  making  his  professional  visits,  with 
hay  and  grain  for  said  horse,  sufficient  for  three  months; 

7.  One-half  of  the  earning  of  the  judgment  debtor  samc. 
for  his  personal  services,  rendered  at  any  time  within  sixty 
days  next  preceding  the  levy  of  execution  or  levy  of  at- 
tachment, when  it  appears  by  the  debtor's  affidavit  or  other- 
wise, that  such  earnings  are  necessary  for  the  use  of  his 
family,  residing  in  this  Territory,  supported  wholly  or  in 
part  Dy  his  labors; 

8.  All  moneys,  benefits,  privileges,  or  immunities  ac-  game, 
cruing,  or  in  any  manner  growing  out  of  any  life  insurance 

on  the  life  of  the  debtor,  if  the  annual  premiums  paid  do 
not  exceed  five  hundred  dollars;  ' 

9.  All   arms,  ammunition,   uniforms  and  accoutre-  g^^^ 
ments,  required  by  law  to  be  kept  by  any  person ; 

10.  All  court  houses.  Jails,  public  offices  and  build-  sani«. 
ings,  school  houses,  houses  of  public  worship,  lots,  grounds 

and  personal  property  appertaining  thereto,  the  fixtures, 
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furniture,  books,  papers  and  appurtenances  belonging  and 
pertaining  to  the  court  house,  jail  and  public  offices  belonji^- 
ing  to  any  county  in  this  Territory,  or  for  the  use  of  schools 
or  houses  of  public  worship,  and  all  cemeteries,  public 
scjuares,  parks  and  places,  public  buildings,  town  halls, 
public  markets,  buildings  for  the  use  of  the  fire  depart- 
ments and  military  organizations,  and  the  lots  and  grounds 
thereto  belonging  and  appertaining,  owned  or  held  by  any 
town  or  incorporated  city,  or  dedicated  by  such  town  or  city 
to  health,  ornament,  or  public  use,  or  for  the  use  of  any  fire 
or  military  company,  now  existing,  or  which  may  be  under 
the  laws  of  this  Territory  hereafter  organized ; 
Same.  li*     If  ^he  debtor  be  the  head  of  a  family,  there  shall 

be  a  further  exemption  of  a  homestead,  to  be  selected  by  the 
debtor,  consisting  of  lands,  together  with  the  appurtenances 
and  improvements  thereon,  not  exceeding  in  value  the  sum  of 
one  thousand  dollars,  for  the  judgment  debtor,  and  the 
further  sum  of  five  hundred  dollars  for  his  wife  and  two 
hundred  and  fifty  dollars  for  each  other  member  of  the 
family.  If  the  homestead  selected  by  the  debtor  is  of  a 
greater  value  than  is  exempted  under  this  section,  it  shall 
be  optional  with  the  judgment  debtor  to  permit  the  same  to 
'be  partitioned  or  to  be  sold,  and  to  receive  in  money  the 
value  of  the  homestead  as  provided  in  this  section.  If  the 
debtor  so  elect,  the  homestead  may  be  sold  as  other  lands 
are  sold*  on  execution,  and,  after  paying  the  debtor  the  value 
of  the  homestead,  tlie  balance  of  the  money  shall  be  ap- 
plied upon  the  judgment;  Promded,  That  the  homestead 
shall  not  be  sold  if  the  officer  do  not  receive  a  bid  for  a 
greater  amount  than  the  value  of  the  homestead  exempted 
in  this  section.  If  sold  on  the  judgment,  the  money  paid 
the  debtor  for  the  homestead  shall  be  exempt  from  that  or 
any  other  execution.  If  the  officer  having  the  execution, 
and  the  judgment  debtor,  cannot  agree  afi  to  the  value  of 
the  homestead,  or  the  partition  thereof,  or  as  to  the  quantity 
and  value  of  any  of  the  articles  of  personal  property  in 
this  section  exempted,  the  officer  shall  select  one  person  and 
the  debtor  another  person,  both  being  householders  of  the 
vicinity,  to  whom  the  officer  shall  administer  an  oath,  to 
fairly  and  justly  appraise  and  set  apart  the  exempt  prop- 
erty of  the  judgment  debtor,  concerning  which  there  is  a 
disagreement  between  him  and  the  officer.  If  the  disagree- 
ment relates  to  the  value  of  the  homestead,  or  to  the  par- 
tition thereof,  the  appraisers  shall  report  to  the  officer  their 
appraisal  of  the  property  selected  for  the  homestead.  If 
the  debtor  elect,  to  have  the  property  partitioned,  it  shall  \ye 
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tlie  duty  of  the  appraisers  to  set  apart  such  a  homestead  as 
the  judgment  debtor  shall  elect  and  be  entitled  to,  under 
tlie  provisions  of  this  section.  In  case  of  the  disagreement 
of  the  appraisers^  they  shall  choose  a  third  person,  who 
shall  also  oe  sworn,  and  the  decision  of  any  two  of  said  ap- 
praisers, when  made,  shall  be  final.  The  property  not  set 
a])art  as  a  homestead  shall  be  subject  to  sale,  under  execu- 
tion, the  proceeds  to  be  applied  on  the  judgment.  No 
article,  however,  or  species  of  property  mentioned  in  this 
section  is  exempt  from  execution  issued  upon  a  judgment 
recovered  for  its  purchase  price,  or  any  portion  thereof,  or 
upon  a  judgment  or  foreclosure  of  a  mortgage  or  a  mechanics' 
or  laborers^  lien  thereon,  or  exempt  from  sale  for  taxes. 

Sec.  571.  The  officer  must  execute  the  writ  against 
the  property  of  the  judgment  debtor,  by  levying  on  a  aited." 
j^ufficient  amount  of  property,  if  there  be  sufficient;  col- 
lecting or  selling  the  things  in  action,  and  selling  the  other 
property,  and  paying  to  the  plaintiff,  or  his  attorney,  so 
much  of  the  proceeds  as 'will  satisfy  the  judgment;  any 
excess  in  the  proceeds  over  the  judgment  and  accruing 
costs,  must  be  returned  to  the  judgment  debtor,  unless 
otherwise  directed  by  the  judgment  or  order  of  the  court. 
When  there  is  more  property  of  the  judgment  debtor  than 
is  sufficient  to  satisfy  the  judgment  and  accruing  costs 
within  view  of  the  officer,  he  must  levy  only  on  such 
part  of  the  property  as  the  judgm'^nt  debtor  may  indicate, 
if  the  property  indicated  be  amply  sufficient  to  satisfy  the 
judgment  and  costs. 

Sec.  572.     Before  the  sale  of  the  property  on  execu-  j^^^j^.^  ^^  ^,^ 
tion,  notice  thereof  must  be  given  as  follows :  ho*  gi^^n 

1*  In  case  of  perishable  property,  by  posting  written 
notice  of  the  time  and  place  of  sale  in  three  public  places 
of  the  precinct,  or  city,  where  the  sale  is  to  take  place,  for 
moh  a  time  as  may  be  reasonable,  considering  the  character 
and  condition  of  the  property ; 

2.  In  case  of  other  personal  property,  by  posting  a 
similar  notice  in  three  public  plac;es  of  the  precinct,  or  city 
where  the  sale  is  to  take  place,  for  not  less  than  five,  nor 
more  than  ten  days; 

3.  In  case  of  real  proj)erty,  by  posting  a  similar 
notice,  particularly  describing  the  property,  for  twenty 
days,  in  three  public;  places  of  the  precinct,  or  city,  where 
the  property  is  situated,  and  also  where  the  property  is  to 
Ikj  sold,  and  publishing  a  copy  thereof  once  a  week  for  the 
smie  period  in  some  newspaper  published  in  the  county,  if 
there  be  one; 
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4.  .When  the  judgment  under  which  this  property  is 
to  be  sold  is  made  payable  in  a  specified  kind  oi  money  or 
currency,  the  several  notices  required  by  this  section  must 
state  the  kind  of  money  or  currency  in  which  bids  may  be 
made  at  such  sale,  which  must  be  the  same  as  that  specified 
in  the  judgment. 
seUing  without  Sec.  673.     An  officer  selling  without  the  notice  pre- 

pSSlStyIiS5:hed  Scribed  by  the  last  section,  forfeits  five  hundred  dollars  to 
the  aggneved  party,  in  addition  to  his  actual  damages; 
and  a  person  willfully  taking  down  or  defacing  the  notice 
posted,  if  done  before  the  sale  or  the  satisfaction  of  the 
judgment  (if  the  judgment  be  satisfied  before  sale),  forfeits 
five  hundred  dollars. 

Sale  may  be  ^^'^'  ^*^^*     ^^f  **  *^^  ^^^  appointed  for  the  sale  of 

postponed,  when  any  real  or  personal  property  on  execution,  the  officer  shall 
deem  it  expedient,  and  for  the  interest  of  all  persons  con- 
cerned, to  postpone  the  sale  for  want  of  purchasers  or 
other  sufficient  cause,  he  may  postpone  the  same  from  time 
to  time  until  the  same  shall  b6  completed;  and  in  every 
such  case  he  shall  make  public  declaration  thereof  at  the 
time  and  place  previously  appointed  for  the  sale,  and  if 
such  postponement  be  for  a  longer  time  than  twenty- 
four  hours,  notice  thereof  shall  be  given  in  the  same  man- 
ner as  the  original  notice  of  such  sale  is  required  to  be 
given. 
No  proceeding  Sec.  575.     Whcu  an  officcr^shall  have  b^un  to  serve 

o?*Sfar/ *******  ^^  execution,  and  shall  die,  or  be  incapable  of  completing 
the  service  and  return  thereof,  the  same  may  be  completed 
by  any  other  officer  who  might  by  law  have  executea  the 
same  if  originally  delivered  to  him ;  and  if  the  first  officer 
shall  not  have  made  a  certificate  of  his  doings,  the  second 
officer  shall  certify  whatever  he  shall  find  to  have  been 
doiie  by  the  first,  and  shall  add  thereto  a  certificate  of  his 
own  doings  in  completing  the  service. 

When  officer  ^^^'  ^^^'     Whcu  au  officcr  shall  have  begun  to  serve 

mayierveexecu-  au  executioD  issucd  out  of  any  court  of  record,  on  or  be- 
non  a  tcr  return  ^.^^  ^^  rctum  day  of  such  exccutiou,  he  may  complete 

the  service  and  return  thereof  afler  such  return  day. 

Sales  how  con-  ^^^'  ^^^'    ^^  ^^  ^^  property  under  execution 

ductci^.^  ^°°    must  be  made  at  auction,  to  the  highest  bidder,  beween  the 

hours  of  nine  in  the  morning  and  five  in  the  afternoon. 

Afler  sufficient  property  has  been  sold  to  satisfy  the  execn- 
Neither  the  offi-  ^^^}  ^^  morc  cau  DC  sold.  Neither  the  officer  holding  the 
utitTbeV^^nr-  cxccution,  uor  his  dcpuiiy,  can  become  a  purchaser,  or  be 
chaser.  interested  in  any  purdiase  at  such  sale.     When  the  sale  is 

of  personal  property,  capable  of  manual  delivery,  it  must 
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be  within  view  of  those  who  attend  the  sale,  and  be  sold  in  5!*\  ^^' 

'  sonfti  property, 

such  paroels  as  are  likely  to  bring  the  highest  price;  and  bow  sold. 
when  the  sale  is  of  real  property,  and  consisting  of  several 
known  lots  or  parcels,  they  must  be  sold  separately;  or 
when  a  portion  of  such  real  property  is  claimed  by  a  third 
person,  and  he  requires  it  to  be  sold  separately,  such  por- 
tion must  be  thus  sold.    All  sales  of  real  property  must 
be  made  at  the  court  house  of  the  county  in  which  the 
property,  or  some  part  thereof,  is  situated.     The  judgment  i^^gaieat  debtor 
debtor,  if  present  at  the  sale,  may  also  direct  the  order  in  J^jP'^J^"^ 
which  the  property,  real  or  personal,  shall  be  sold,  when  taie,andtheoffi- 
such  property  consists  of  several  known  lots  or  parcels,  or  hSdiJiidJli7 
of  articles  which  can  be  sold  to  advantage  separately,  and 
the  ofBcer  must  follow  such  directions. 

Sec.  578.     If  a  purchaser  refuse  to  pay  the  amount  ProceediQ^i  on 
bid  by  him  for  the  property  struck  off  to  him  at  a  sale  «««»*»  of  pur- 

1  •  1  /Jf  •  11      1  cnaaer  to  pay 

under  execution,  the  officer  may  again  sell  the  property  at  purchase  money 
any  time  to  the  highest  bidder,  and  if  any  loss  be  occa- 
sioned thereby,  the  officer  may  recover  the  amount  of  such 
loss,  with  costs,  from  the  bidder  so  refusing,  in  any  court 
of  competent  jurisdiction. 

Sec.  579.     When  a  purchaser  refuses  to  pay,  the  when  sheriff 
officer  may,  in  his  discretion,  thereafter  reject  any  subse-  "»*y  "'»»«*»***• 
quent  bid  of  such  person. 

Sec.  580.     Tne  two  preceding  sections  must  not  be  two  preceding 
construed  to  make  the  officer  liable  for  any  more  than  the  raJkcSiSi'** 
amount  bid  by  the  second  or  subsequent  purchaser,  and  the  ****»'*'  «**=• 
amount  collected  from  the  purchaser  refusing  to  pay. 

Sec.  581.     When  the  purchaser  of  any  personal  prop-  Pwonai  prop- 
erty,  capable  of  manual  delivery,  pays  the  purchase  money,  ofnunuaf^-^ 
the  officer  making  the  sale  shall  deliver  to  the  purchaser  uvcS  w'l^ur" 
the  property,  and  if  desired,  execute  and  deliver  to  him  <='»*«'''• 
a  certificate  of  the  sale  and  payment.     Such  certificate  con- 
veys to  the  purchaser  all  the  right,  title  and  interest  which 
the  debtor  had  in  and  to  such  property  on  the  day  the 
execution  was  levied. 

Sec.  582.     When  the  purchaser  of  any  personal  prop-  perronai  prop- 
erty,  not  capable  of  manual  delivery,  pays  the  purchase  Jj^'J^JJ'  <»p*bic 
money,  the  officer  making  the  sale  must  execute  and  de-  uveiyrhow  mM 
liver  to  the  purchaser  a  certificate  of  sale  and  payment,  uvcrcd.**** 
Sudi  certificate  conveys  to  the  purchaser  all  right,  title 
and  interest  which  the  debtor  had  in  and  to  such  property 
on  the  day  the  execution  or  attachment  was  levied. 

Sec.  583.  Upon  a  sale  of  real  property,  the  pur-  R«ai  property, 
chaser  is  substitutea  to  and  acquires  all  the  right,  title,  in-  JSae"or  mSl"'* 
terest  and  claim  of  the  judgment  debtor  thereto;  and  when 
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In  die  latter 
case  I  what  the 
certificate  must 
contaiii. 


Real  prr^perlyso 
sold,  by  whom  . 
it  maybe  re- 
deemed . 


When  it  may  be 
redeemed,  and 
redemption 
money. 


When  judgment 
debtor  or  other 
redemptioner 
may  redeem. 


the  estate  is  less  than  a  leasehold  of  two  years  unexpired 
term,  the  sale  is  absolute.  In  all  other  case.%  the  real  prop- 
erty is  subject  to  ledeniptitm  as  provided  in  this  Chapter. 
The  officer  must  give  to  the  purchaser  a  certificate  of  the 
sale,  containing: 

1.  A  particular  description  of  the  real  property  sold; 

2.  The  price  bid  for  each  distinct  lot  or  parcel; 

3.  The  whole  price  paid; 

4.  When  subject  to  redemption,  it  must  be  so  stated, 
and  when  the  judgment,  under  which  the  sale  has  been 
made  payable  in  a  specified  kind  of  money  or  currency,  the 
certificate  must  also  state  the  kind  of  money  or  currency 
in  which  such  redemption  may  be  made,  which  must  be 
the  same  as  that  specified  in  the  judgment.  A  duplicate  of 
such  certificate  must  be  filed  by  the  officer  in  tlie  office  of 
the  recorder  of  the  county. 

Sec.  584.  Property  sold  subject*  to  redemption,  as 
provided  in  the  last  section,  or  any  part  sold  separately, 
may  be  redeemed  in  the  manner  hereinafter  provided  by 
the  following  persons  or  their  successors  in  interest : 

1.  The  judgment  debtor,  or  his  successor  in  interest, 
in  the  whole  or  any  part  of  the  property ; 

2.  A  creditor  having  a  lien  by  judgment  or  mort- 
gage on  the  property  sold,  or  on  some  share  or  part  thereof, 
subsequent  to  that  on  which  the  property  was  sold.  The 
persons  mentioned  in  the  second  subdivision  of  this  section 
are  in  this  Chapter  termed  redemptioners. 

Sec.  585.  The  judgment  debtor,  or  a  redemptioner, 
may  redeem  the  pix>perty  from  the  purchaser  within  six 
months  after  the  sale,  on  paying  the  purchaser  the  amount 
of  his  purchase,  (in  the  kind  of  money  or  currency  specified 
in  the  judgment,  if  any  be  specified,)  with  six  per  cent 
thereon  in  addition,  together  with  the  amount  of  any 
assessment,  or  taxes,  which  the  purchaser  may  have  paid 
thereon  after  the  purchase,  and  interest  on  such  amount  ; 
and  if  the  purchiiser  be  also  a  creditor,  having  a  lien  prior 
to  that  of  a  redemptioner,  other  than  the  judgment  under 
which  the  purchase  was  made,  the  amount  of  such  lien, 
with  interest. 

Sec.  586.  If  the  property  be  so  redeemed  by  a  re- 
demptioner, another  redemptioner  may,  within  s,ixty  days 
after  the  last  redemption,  and  within  six  months  after  the 
sale,  again  redeem  it  from  the  last  redemptioner,  cm  paying 
the  sum  paid  on  such  last  redemption,  with  three  per  cent, 
thereon  in  addition  and  the  amount  of  any  assessment,  or 
tax,  which  the  last  redemptioner  may  have  paid  thereon 
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afler  the  redemption  by  him,  with  interest  on  such  amount, 
and  in  addition,  the  amount  of  any  liens  held  by  said  last 
redemptioner  prior  to  his  own,  wim  interest ;  but  the  judg- 
ment, under  which  the  property  was  sold,  need  not  be  so 
paid  as  a  lien.  The  property  may  be  again,  and  as  often 
as  a  redemptioner  is  so  disposed,  I'edeemed  from  any 
previous  redemptioner  within  sixty  days  after  the  last  re- 
demption, and  within  six  months  afl^r  the  sale,  on  paying 
the  sum  paid  on  the  last  previous  redemption  with  three 
per  cent,  thereon  in  addition,  and  the  amount  of  any  assess- 
ments, or  taxes,  which  the  last  previous  redemptioner  paid 
after  the  redemption  by  him,  with  interest  tiiereon,  and 
the  amount  of  any  liens  other  than  the  judgment  under 
which  the  property  wa»-sold,  held  by  the  last  redemptioner 
previous  to  his  own,  with  interest.  Written  notice  of  re- 
demption must  be  given  to  the  officer,  and  a  duplicate  filed  redempu 
with  the  recorder  of  the  county ;  and  if  any  taxes  or  assess- 
ments are  paid  by  the  redemptioner,  or  if  he  has,  or  acquires 
any  lien,  other  than  that  upon  which  the  redemption  was 
made,  notice  thereof  must  in  like  manner  be  given  to  the 
officer,  and  filed  with  the  recorder;  and  if  such  notice  be 
not  filed,  the  property  may  be  redeemed  without  paying 
such  tax,  assessment,  or  lien.  If  no  redemption  be  made 
within  six  months  aft«r  the  sale,  the  purchaser,  or  his  conveya 
assignee,  is  entitled  to  a  conveyance;  or  if  so  redeemed, 
whenever  sixty  days  have  elapsed,  and  no  other  redemption 
has  been  made,  and  notice  thereof  given,  the  time  for  re- 
demption by  a  redemptioner  has  expired,  and  the  last  re- 
demptioner, or  his  assignee,  is  entitled  to  deed  from  the 
officer,  at  the  expiration  of  six  months  aft:er  the  sale;  but 
in  all  cases  the  judgment  debtor  shall  have  the  entire 
period  of  six  months  from  the  date  of  the  sale  to  redeem 
the  property.  If  the  judgment  debtor  redeem,  he  must 
make  the  same  paymenti>  as  are  required  to  efiect  a  redemp- 
tion by  a  redemptioner.  If  the  debtor  redeem,  the  effect 
of  the  sale  is  terminated,  and  he  is  restored  to  his  estate. 
Upon  a  redemption  by  the  debtor,  the  person  to  whom  the 
payment  is  made  must  execute  and  deliver  to  him  a  certifi- 
cate of  redemption,  acknowledged  and  proved  before  an 
officer,  authorized  to  take  acknowledgments  of  conveyances 
of  real  property.  Such  certificate  must  be  filed  and  re- 
corded in  liie  ofiice  of  the  recorder  of  the  county  in  which 
the  property  is  situated,  and  the  recorder  must  note  the 
leoonl  tnereof  in  the  margin  of  the  record  of  the  certificate 
of  sale. 


nee. 


264  LAWS  OF   UTAH. 

Sec.  587.     The  payments  mentioned  in  the  last  two 

I^'^p^  to     sections  may  be  made  to  the  purchaser  or  redemptioner,  or 

mcSSare*tebJ"  '^^  ^^™  ^  *^^  oiBccr  who  made  the  sale.     When  the  judg- 

°^<i«-  menty  under  which  the  sale  has  been  made,  is  payable  in  a 

specified  kind  of  money,  or  currency,  payments  must  be 

made  in  the  same  kind  of  money  or  currency,  and  a  tender 

of  the  money  is  equivalent  to  payment. 

T***^iI«*dJ^  Sec.  588.    A  redemptioner    must    produce   to  the 

in  order  to  re-     officcr,  or  pcrsou,  from  whom  he  seeks  to  redeem,  and  serve 

****"'  with  his  notice  to  the  officer: 

1.  A  copy  of  the  docket  of  the  judgment  under 
which  he  claims  the  right  to  redeem,  certified  by  the  derk 
of  the  court  or  recorder  of  the  county  where  the  judgment 
is  docketed  or  filed ;  or  if  he  redeem  upon  a  mortgage,  or 
other  lien,  a  note  of  the  record  thereof  certified  by  the  re- 
corder; 

2.  A  copy  of  any  assignment  necessary  to  establish 
his  claim,  verified  by  the  affidavit  of  himself,  or  of  sub- 
scribing witnesses  thereto;  and, 

3.  An  affidavit  by  himself,  or  his  agent,  showing  the 
amount  then  actually  due  on  the  lien. 

Until  the  expira.  Sec.  589.     Until  the  expiration  of  the  time  allowed 

^lSS  tHM  toST  ^^^  redemption,  the  court  may  restrain  the  commission  of 
^•♦y  """Jjjj  waste  on  the  property,  by  order  granted  with  or  without 
^perty.  uoticc,  ou  the  application  of  the  purchaser,  or  the  judg- 

ment creditor.  But  it  is  not  waste  for  the  person  in  pos- 
SilSdei!^  session  of  the  property  at  the  time  of  sale,  or  entitled  to 
waste.  possession  afterwards,  during  the  period  allowed  for  re- 

demption, to  continue  to  use  it  in  the  same  manner  in 
whioi  it  was  previously  used;  or  to  use  it  in  the  ordinary 
course  of  husbandry;  or  to  make  the  necessary  repairs  of 
buildings  thereon;  or  to  use  wood  or  timber  on  the  prop- 
erty therefor;  or  for  the  repair  of  fences;  or  for  fiiel  in 
his  family  while  he  occupies  the  property. 
Rents  and  ^^^*  ^^^'     "^^  purchascr  from  the  time  of  sale  until 

profits.  a  redemption,  and  a  redemptioner  from  the  time  of  his  re- 

demption until  another  redemption,  is  entitled  to  receive 
from  the  tenant  in  possession,  the  rents  of  the  property 
sold  or  the  value  of  me  use  and  occupation  thereof.  But 
when  any  rents  or  profits  have  been  received  by  the  judg- 
ment creditor  or  purchaser,  or  his  or  their  assigns,  from  the 
property  thus  sold  preceding  such  redemption,  the  amounts 
of  such  rents  and  profits  shall  be  a  ci^it  upon  the  re- 
demption money  to  be  paid,  and  if  the  redemptioner  or 
judgment  debtor  before  tne  expiration  of  the  time  allowed 
for  such  redemption,  demands  in  writing  of  such  purchaser 
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or  creditor^  or  his  assi^s^  a  written  and  verified  statement 
of  the  amounts  of  such  rents  and  profits  thus  revived,  the 
period  for  redemption  is  extendea  five  days  after  such 
sworn  statement  is  given  by  such  purchaser  or  his  assigns, 
to  such  redemptioner  or  debtor.  If  such  purchaser  or  his 
assigns  shall,  for  a  period  of  one  month  from  and  after 
such  demand,  &il  or  refuse  to  give  such  statement,  such  re- 
demptioner or  debtor  may,  within  sixty  days  after  said 
demand,  bring  an  action  in  any  court  of  competent  juris- 
diction, to  compel  an  accounting  and  disclosure  of  such 
rents  and  profits,  and  until  fifteen  days  from  and  after  the 
final  determination  of  such  action,  the  right  of  redemption 
19  extended  to  such  redemptioner  or  debtor. 

Sec.  591.     If  the  purchaser  of  real  property  sold  on  if  ourchater  of 
execution,  or  his  successors  in  interest,  be  evicted  there-  J?knS*55r^  ^ 
from  in  consequence  of  irregularities  in  the  proceedings  iS^l^JJlf  Ji  ^ 
conceminir  the  sale,  or  of  the  reversal  or  dischai^  of  the  may  recoyer 

•J  *      i_  it,  •  -J         •xi_     •    A.         A    and  from  whom. 

judgment,  he  may  recover  the  price  paid  with  interest, 

firom  the  judgment  creditor.     If  the  purchaser  of  property 

at  an  officer's  sale  or  his  successor  in  mterest  &il  to  recover 

possession  in  consequence  of  irregularity  in  the  proceedings 

concerning  the  sale  or  because  the  property  sold  was  not 

subject  to  execution  and  sale,  the  court  having  jurisdiction  when  judgment 

thereof,  must,  after  notice,  and  on  motion  of  such  party  *°  ^  revived, 

in  interest,  or  his  attorney,  revive  the  original  judgment 

in  the  name  of  the  petitioner  for  the  amount  paia  by  such 

purchaser  at  the  sale,  with  interest  thereon  fi^m  the  time 

of  payment  at  the  same  rate  that  the  original  judgment 

bore;  and  the  judgment  so  revived  has  the  same  force  and 

effect  as  would  an  original  judgment  of  the  date  of  the 

revival,  and  no  more. 

Sec.  692.     When  upon  an  execution  against  several  pany  who  pays 
persons,  more  than  a  due  proportion  of  the  judgment  is  ««»« »*»"  «» 
satisfied  out  of  the  proceeds  of  the  sale  of  the  property  of  ^^c^^bml^n. 
one  of  them,  or  one  of  them  pays,  without  a  sale,  more 
than  his  proportion,  he  may  compel  contribution  from  the 
others;  and  when  a  judgment  is  against  several,  and  is 
upon  an  obligation  of  one  of  them,  as  security,  for  another, 
and  the  surety  pays  the  amount,  or  any  part  thereof,  either 
by  sale  of  his  property  or  before  sale,  he  may  compel  re- 
payment from  the  principal.     In  such  case,  the  person  so 
paying,  or  contributing,  is  entitled  to  the  benefit  of  the 
judgment,  to  enforce  contribution  or  repayment,  if,  within 
ten  days  after  his  payment,  he  file  with  the  clerk  of  the 
court  where  the  judgment  was  rendered,  notice  of  his  pay- 
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raent  and  claim  to  contribution  or  repayment  Upon  a 
filing  of  such  notice,  the  clerk  must  make  an  entry  thereof 
in  the  margin  of  the  docket. 


Chapter  II. 
Proceedings  Supptenientary  to  the  Execution. 
-^ .  .   ,  Sec.  594.     When  an  execution  against  property  of 

Debtor  required     i       .      -.  11  /.  t*^  1      1    r  • 

Manitwercon-     the  judgment  debtor,  or  oi  anyone  oi  several  debtors  m 
pr^ny/when.  the  samc  judgment  issucd  to  a  proper  officer  is  returned 
unsatisfied,  in  whole  or  in  part,  the  judgment  creditor,  at 
any  time  after  such  return  is  made,  \a  entitled  to  an  order 
from  the  judge  of  the  couit  requiring  such  judgment 
debtor  to  appear,  and  answer  upon  oath  concerning  his 
property,  before  such  judge,  or  a  referee  appointed  by  niin, 
at  a  time  and  place  specified  in  the  order;  but  no  judg- 
ment debtor  must  be  required  to  attend  before  a  judge,  or 
referee,  out  of  the  judicial  district  in  which  he  resides. 
Sec.  595.     After  the  issuing  of  an  execution  agaiu>t 
eompd  SStor    property,  and  upon  proof  by  affidavit  of  a  party,  or  other- 
to  appear.  wisc,  to  the  Satisfaction  of  the  court,  or  the  judge  thereof, 

that  any  judgment  debtor  has  property  which  he  unjustly 
refuses  to  apply  towards  the  satisfaction  of  the  judgment, 
such  court,  or  judge,  may,  by  an  order,  require  the  judg- 
ment debtor  to  appear  at  a  specified  time  and  place  before 
such  judge,  or  referee  appointed  by  him,  to  answer  con- 
cerning the  same,  and  such  proceedings  may  thereupon  be 
had  for  the  application  of  the  property  of  the  juogment 
debtor  toward  the  satisfaction  of  the  judgment,  as  are  pro- 
in  what  cases  he  ^idcd  upou  the  rctum  of  au  execution.  Instead  of  the 
may  be  arrested,  ordcr  requiring  the  attendance  of  the  judgment  debtor,  the 
judge  may,  upon  affidavit  of  the  judgment  creditor,  his 
agent  or  attorney,  if  it  appear  to  him  that  there  is  danger 
of  the  debtor  absconding,  order  the  United  States  mar- 
shal, or  the  sheriff  of  the  county,  to  arrest  the  debtor,  and 
bring  him  before  such  judge.  Upon  being  brought  before 
the  judge,  he  may  be  ordered  to  enter  into  an  undertaking, 
with  sufficient  surety,  that  he  will  attend  from  time  to 
time,  before  the  judge  or  referee,  as  may  be  directed  during 
the  pendency  of  the  proceedings,  and  until  the  final  deter- 
b^  g!v)n.'^  "^^  mination  thereof,  and  will  not,  in  the  meantime,  dispose  of 
any  portion  of  his  property  not  exempt  from  execution. 
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In  defitult  of  entering  into  such  undertaking,  he  may  be 
committed  to  prison. 

Sec.  596.     After  the  issuing  of  an  execution  against  Any  debtor  of 
property,  and  before  its  return,  any*per8on  indebted  to  the  debto"r**Sy°P«y 
judgment  debtor,  may  pay  to  the  officer  the  amount  of  his  ^c  utter's  cnSa- 
debt,  or  so  much  thereof  as  may  be  necessary  to  satisfy  the 
execution,  and  the  officer's  receipt  is  a  sufficient  discharge 
for  the  amount  so  paid. 

Sec.  597.     After  the  issuing,  or  return  of  an  execu-  Examination  of 
tion  against  property  of  the  judgment  debtor,  or  of  any  i«'f "cb^oral'lr 
one  of  several  debtors  in  the  same  judgment,  and  upon  °JJ^  ^.''^ 
proof  by  affidavit  or  other\vise,  to  the  satisfaction  of  the  fongmg  to  him. 
judge,  that  any  person  or  corporation  has  property  of  such 
judgment  debtor,  or  is  indebted  to  him  in  an  amount  ex- 
ceeding fifty  dollars,  the  judge  may,  by  an  order,  require 
such  person  or  corporation,  or  any  officer  or  member  thereof, 
to  appear  at  a  specified  time  and  place,  before  him,  or 
a  referee  appointed  by  him,  and  answer  concerning  the 
same. 

Sec.  698.     Witnesses  may  be  required  to  appear  and  witnesses  re- 
testify  before  the  judge,  or  referee,  upon  any  proceeding  *»"*'**  ^  ^^^y- 
under  this  Chapter  in  tne  same  manner  as  upon  the  trial  of 
an  issue. 

Sec.     599.     The  judge,  or  referee,  may  order  any  judgemay 
property  of  the  judgment  debtor  not  exempt  from  execu-  J'J*{jrj[J^g^''i>„ 
tion,  in  the  hands  of  such  debtor,  or  any  other  person,  or  execution, 
due  to  the  judgment  debtor,  to  be  applied  towards  the  sat- 
isfaction of  the  judgment. 

Sec.  600.     If  it  appears  that  a  person,  or  corporation,  p^^^^^.^  ^ 
alleged  to  have  property  of  the  judgment  debtor,  or  to  be  upon  ciaim'of 
indebted  to  him,  claims  an  interest  in  the  property,  adverse  JSSjSm'w'on" 
to  him,  or  denies  the  debt,  the  court  or  judge  may  au-  debtednIi"to 
thorize,  by  an  order  made  to  that  effect,  the  judgment  |}**5J*"' 
creditor  to  institute  an  action  against:  such  person,  or  cor- 
poration, for  the  recovery  of  such  interest  or  debt;  and 
the  court  or  judge  may,  by  order,  forbid  a  transfer,  or 
other  disposition  of  such  interest,  or  debt,  until  an  action 
can  be  commenced  and  prosecuted  to  judgment.  Such  order 
may  be  modified  or  vacated  by  the  judge  granting  the 
same,  or  the  court  in  which  the  action  is  brought,  at  any 
time,  upon  such  terms  as  may  be  just. 

Sec.  601.     If  any  person,  party,  or  witnesses,  dis-  Disobedience  of 
oltey  an  order  of  the  referee,  properly  made  in  the  pro-  ^"J,*"^^^^*' 
wrings  before  him  under  this  Chapter,  he  may  be  punished 
by  the  court,  or  judge,  ordering  tne  reference,  for  a  con- 
tempt.    When  the  judgment  requires  the  person  against 
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When  court 
must  issue  con* 
veyanctt. 


whom  it  is  rendered  to  execute  and  deliver  to  any  other 
person,  a  oonvej^anoe  of  any  specific  real  property,  and  the 
person  against  whom  it  is  rendered,  shall  refuse  or  neglect 
to  execute  and  deliver  said  conveyance  for^five  days  after 
the  service  upon  him  of  a  certified  copy  of  such  judgment, 
or  if  he  is  absent  or  concealed,  so  that  service  of  sucn  cer- 
tified copy  can  not  be  had,  upon  proof,  satisfactory  to  the 
court,  that  such  service  has  been  made,  or  that  it  cannot  be 
made  by  reason  of  such  absence  or  concealment,  the  person 
entitled  to  the  conveyance  may  obtain  from  the  court  an 
order  that  the  certified  copy  of  the  judgment,  together  with 
the  order,  be  recorded  by  the  recorder  of  dc«ds  of  the 
county  where  the  real  property  is  situated,  and  vrh&i  re- 
corded, it  shall  ^ve  to  the  person  entitled  to  such  convey- 
ance a  right  to  me  possession  of  the  real  property  described 
in  the  judgment,  and  to  hold  the  same  aoooraing  to  the 
terms  of  the  conveyance  ordered,  in  like  manner  as  if  it 
had  been  conveyed  in  pursuance  of  the  judgment  The 
recording  of  any  judgment  as  above  provided,  shall  not 
prevent  the  court  rendering  such  judgment  from  enforcing 
the  same  by  any  proper  procees,  according  to  the  course  of 
proceedings  therein. 


TITLE  X. 


ACTIONS  IN  PARTICULAB  GASES. 


Chapter  I. 


Actions  for  Foreclosure  of  Mortgages. 


Proceedings  la 

foreclosure 

suits. 


Sec.  606.  There  can  be  but  one  action  for  the  re- 
covery of  any  debt,  or  the  enforcement  of  any  right 
secured  by  mortgage  upon  real  estate  or  personal  property, 
which  action  must  be  in  accordance  with  the  provisions  of 
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this  Chapter.  In  such*  action  the  court  may,  by  its  judg- 
ment, direct  a  sale  of  the  encumbered  property,  or  so  muoi 
thereof  as  may  be  necessary  and  the  application  of  the 
proceeds  of  the  sale  to  the  payment  of  the  costs  of  the 
ooart  and  that  expenses  of  the  sale,  and  the  amount  due  to 
the  plaintiff;  and  sales  of  real  esmte  under  judgments  of 
foreclosure  of  mortgages  and  liens  are  subject  to  redemp- 
tion as  in  case  of  sales  under  execution ;  and  if  it  appear 
from  the  return  of  the  officer  making  the  sale  that  the  pro-^ 
oeeds  are  insufficient,  and  a  balance  still  remains  due,  judg- 
ment can  then  be  docketed  for  such  balance  against  the  de- 
fendant or  defendants,  personally  liable  for  the  debt,  and  it 
becomes  a  lien  on  the  real  estate  of  such  judgment  debtor,  as 
in  other  cases,  on  which  execution  may  be  issued.  No 
person  holding  a  conveyance  from  or  under  the  mortgagor 
of  the  property  mortgaged,  or  having  a  lien  thereon,  wUch 
conveyance  or  lien  does  not  appear  of  record  in  the  proper 
office,  at  the  time  of  the  commencement  of  the  action,  need 
be  made  a  parhr  to  such  action,  and  the  judgment  therein 
rendered,  and  the  proceedings  therein  had,  are  as  conclusive 
against  the  party  nolding  such  unrecorded  conveyance,  or 
lien  as  if  he  had  been  made  a  party  to  the  action. 

Sec.  607.     If  there  be  surplus  money  remaining  after 
payment  of  the  amount  due  on  the  mortgage,  lien,  or  in-  to" S^'de^itS 
cumbrance,  with  costs,  the  court  may  cause  the  same  to  be  *"  "*""* 
paid  to  the  person  entitled  to  it,  and  in  the  meantime  may 
direct  it  to  be  deposited  in  court. 

Sec.  608.     If  the  debt  for  which  the  mortgage,  lien,  proceedmirs 
or  incumbrance  is  held,  is  not  all  due,  so  soon  as  sufficient  '^^'^l^^ir^  J 
of  the  property  has  been  sold  to  pay  the  amount  due,  with  due  at  different 
costs,  the  sale  must  cease,  and  afterwards,  fs  often  as  more  ^"^^' 
becomes  due  for  principal  or  interest,  tlie  court  may,  on 
motion,  order  more  to  he  sold.     But  if  the  property  can- 
not be  sold  in  portions,  without  injury  to  the  parties,  the 
whole  may  be  ordered  to  be  sold  in  the  first  instance,  and 
the  entire  debt  and  costs  paid,  there  being  a  rebate  of  in- 
terest where  such  rebate  is  proper. 
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Ohapter  II. 


Nuisance  de- 
fined, and 
actions  for. 


Waste,  actions 
for. 


Trespass  for 
cuttinir  or  carry* 
ing  away  trees, 
etc.  I  actions  for. 


Measure  of 
damages  in  cer- 
tain cases  under 
t!w  last  section». 


Damiues  in  ac* 
tions  for  forcible 
rntr)'.  etc.,  may« 
be  trebled. 


Adumfcfi*  Nuidcmecj  Waste  and  WtUfoU  TVespoMtn  Oeriain 

CaseSf  on  Real  Property, 

Sec.  612.  Anything  which  is  injurious  to  health,  or 
indecent,  or  offensive  to  the  senses,  or  an  obstruction  to  the 
iree  use  of  property,  so  as  to  interfere  with  the  comfortable 
enjoyment  of  life  or  property,  is  a  nuisance,  and  the  sub- 
ject of  an  action,  ouch  action  may  be  brought  by  any 
person  whose  pro^  ia  injuriously  affected,  or  whoee  pe^- 
sonal  enjoyment  is  lessened  by  the  nuisance;  and  by  the 
judgment  the  nuisance  may  be  enjoined  or  abated,  as  well 
as  damages  recovered. 

Sec.  613.  If  a  guardian,  tenant  for  life  or  yeais, 
joint  tenant,  or  tenant  in  common  of  real  property,' com- 
mit waste  thereon,  any  person  aggrieved  by  the  waste  may 
bring  an  action  against  him  therefor,  in  which  action  there 
may  be  judgment  for  treble  damages. 

Sec.  614.  Any  person  who  cuts  down,  or  carries  off, 
any  wood  or  underwood,  tree  or  timber,  or  girdles,  or  other- 
wise injures  any  tree  or  timber  on  the  land  of  another  per- 
son, or  on  the  street  or  highway  in  front  of  any  person's 
house,  village  or  city  lot,  or  cultivated  grounds,  or  on  the 
commons  or  public  grounds  of  any  city  or  town,  or  on  the 
street  or  highway  in  front  thereof,  without  lawful  authority, 
is  liable  to  the  owner  of  such  land,  or  to  such  city  or  town, 
for  treble  the  amount  of  damages  which  may  be  assessed 
therefor,  in  a  civil  action  in  any  court  having  jurisdiction. 

Sec.  615.  Nothing  in  the  last  section  authorizes  the 
recovery  of  more  than  the  just  value  of  the  timber  taken 
from  uncultivated  wood  land  for  the  repair  of  a  public 
highway  or  bridge  upon  the  land,  or  adjoining  it. 

Sec.  616.  If  a  person  recover  damages  for  a  forcible 
or  unlawful  entry  in  or  upon,  or  detention  of  any  building 
or  any  cultivated  real  property,  judgment  may  be  entereil 
for  three  times  the  amount  at  which  the  actual  dximages  are 
assessed. 
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recover 
costs- 


Chapter  III. 

Actions  to  Determine  Ckrnflicting  Claims  to  Real  Property y 
and  Other  Provisions  Relating  to  Actions  Conceminff 
RealEdate. 

Sec.  620.     An  action  may  be  brought  by  any  person  Parties  to  an 
against  another  who  claims  an  estate  or  interest  m  real  "SS^ntic 
property,  adverse  to  him,  for  the  purpose  of  detehnining 
such  adverse  claim. 

Sec.  621.     If  the  defendant  in  such  action  disclaim  ^^^^  puintiff 
in  his  answer  any  interest  or  estate  in  the  property,  or  ^^^ 
suffer  judgment  to  be  taken  against  him  without  answer, 
the  plaintiff  cannot  recover  costs. 

Sec.  622.     In  an  action  for  the  recovery  of  real  ifpiaimirs 
property,  where  the  plaintiff  shows  a  right  to  recover  at  '*^*d^*""th^*,'^jt 
the  time  the  action  was  commenced,  but  it  appears  that  his  what  he  may  re* 
right  has  terminated  during  the  pendency  of  the  action,  yeiSkt?nd  ^^ 
the  verdict  and  judgment  must  be  according  to  the  fact^  judgment  to  be. 
and  the  plaintiff  may  recover  damages  for  withholding  the 
property. 

Sec.  623.     When  damages  are  claimed  for  withhold*  when  vaiu«  of 
ing  the  property  recovered,  upon  which  permanent  im-  S'^K'^nowSi 
provements  have  been  made  by  a  defendant,  or  those  under  »■  * »«  ©if. 
whom  he  claims,  holding  under  color  of  title  adversely  to 
the  claims  of  the  plaintiff,  in  good  faith,  the  value  of  such 
improvements  must  be  allowed  as  a  set-off  against  such 
damages. 

Sec.  624.     The  court  in  which  an  action  is  pending  ^^  ^^^^ 
for  the  recovery  of  real  property,  or  for  damasces  for  an  ^  n»arf«  «©  aUow 
mjury  thereto,  or  a  judge  thereof,  may,  on  motion,  or  upon  ^ey  an<i  meas- 
notioe  by  either  party,  for  good  cause  shown,  grant  an  Sui^te.^"^'" 
order  allowing  to  such  party  the  right  to  enter  upon  the 
property  and  make  survey  and  measurement  thereof,  and 
of  any  tunnels,  shafls  or  drifts  thereon,  for  the  purpose  of 
the  action,  even  though  entry  for  such  purpose  has  to  be 
made   through   other   lands   belonging   to   parties  to  the 
action. 

Sec.  625.     The  order  must  describe  the  property,  and  SifiVn^i^hiw 
a  copy  thereof  must  be  served  on  the  owner  or  occupant,  ^fijj^- 
and  hereupon  such  party  may  enter  upon  the  property  veyhIg'tobe*«I. 
with  necessary  surveyors  and  assistants,  and  may  make  Snl?'^"^""^ 
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such  survey  and  measurement;  but  if  any  unnecessary  in- 
jury be  done  to  the  property,  he  is  liable  therefor. 

Sec.  626.  A  mortgage  of  real  property  shall  not  be 
deemed  a  conveyance,  whatever  its  terms,  so  as  to  enable  the 
owner  of  the  mortgage  to  recover  possession  of  the  real 
property  without  a  foreclosure  and  sale. 

Sec.  627.  The  court  may,  by  injunction,  on  good 
cause  shown,  restrain  the  party  in  possession  from  doing 
any  act  to  the  injury  of  real  property  during  the  forcloe- 
ure  of  a  mortgage  thereon,  or  after  a  sale  on  execution, 
before  a  conveyance. 

Sbc.  628.  When  real  property  has  been  sold  on  ex- 
ecution', the  purchaser  thereof,  or  any  person  who  may 
have  succeeded  to  his  interest,  may,  after  his  estate  becomes 
absolute,  recover  damages  for  injury  to  the  property  by  the 
tenant  in  posession,  after  sale  and  before  the  poaession  is 
delivered  under  the  conveyance. 

Sec.  629.  An  action  for  the  recovery  of  real  prop- 
erty against  a  person  in  possession  cannot  be  prejudiced 
by  any  alienation  made  by  such  person,  either  before  or 
after  the  commencement  of  the  action. 

Sec.  630.  In  actions  respecting  mining  claims,  proof 
must  be  admitted  of  the  customs,  usages,  or  regulations 
established,  and  in  force  at  the  bar,  diggings  or  camp  em- 
bracing sudi  claim;  and  such  customs,  usages,  or  regula- 
tions, when  not  in  conflict  with  the  laws  of  this  Territory, 
or  of  the  United  States,  must  govern  the  decision  of  the 
action. 


Chapter  IV. 


Who  ma>^  bring 
action  for  par- 
tition. 


Actions  for  the  Partition  of  Real  Property. 

Sec.  635.  When  several  oo-tenant8  hold,  and  are  in 
possession  of  real  property,  as  parceners,  joint  tenants  or  as 
tenants  in  common,  in  which  one  or  more  of  them  have  an 
estate  of  inheritance,  or  for  life,  or  lives,  or  for  years,  an 
action  may  be  brought  by  one  or  more  of  such  persons  for 
a  partition  thereof,  according  to  the  respective  nghts  of  the 
persons  interested  therein,  and  for  a  safe  of  such  proper^, 
or  a  part  thereof  if  it  appear  that  a  partition  cannot  be 
made  without  great  prejudice  to  the  owners. 
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Sec.  636.    The  interests  of  all  persons  in  the  prop-      ^^^  ^,  ,„ 
erty,  whether  such  persons  be  known  or  unknown,  must  be  prr^musfbe 
set  forth  in  the  complaint,  specifically  and  particularly  as  Sm^il»t."  '**'' 
far  as  known  to  the  plaintiff,  and  if  one  or  more  of  the 
parties,  or  the  share  or  quantity  of  interest  of  any  of  the 
parties,  be  unknown  to  the  plaintiff  or  be  uncertain,  or 
contingent,  or  the  ownership  of  the  inheritance  depend  upon 
an  executory  devise,  or  the  remainder  be  a  contingent  re- 
mainder, so  that  such  parties  cannot  be  named,  that  fact 
must  be  set  forth  in  the  complaiqt.  ^    .J 

Sec.  637.    No  person  having  a  conveyance  of  or  stockholder,  not 
claiming  a  lien  on  the  property,  or  some  part  of  it,  need  be  Jot'STmadT* 
made  a  party  to  the  action  unless  sudi  conveyance  or  lien  parties. 
appear  of  record. 

Sec.  638.  Immediately  after  filing  the  complaint  in  the  JJ**^'[^"^j*' 
district  court,  the  plaintiff  must  file  wim  the  recorder  of  the  comjiaint,  or  of 
county,  or  of  the  several  counties  in  which  the  property  is  SJdo?!*^  °^  **** 
situated,  either  a  copy  of  such  complaint  or  a  notice  oi  the 
pendency  of  the  action,  containing  the  names  of  the  parties, 
so  far  as  known,  the  object  of  the  action,  and  a  description 
of  the  property  to  be  affected  thereby.     From  the  time  of 
the  filing  it  shall  be  deemed  notice  to  all  persons. 

Sec.  639.    The  summons  must  be  (urected  to  all  the  „       „ 

.    ,  .  .  1       11  Summoiw  must 

{omt  tenants,  and  tenants  m  common,  and  all  persons  be  directed  to  aii 
.'  ,.  f.  ^Ji.  Vj.  persons  inter- 

lavmg  any  mterest  m,  or  any  hens  of  record  by  mortgage,  oted  in  the 

judgment,  or  otherwise,  upon  the  property,  or  upon  any  P">p*'*y- 
particular  portion  thereof,  and  generally  to  all  persons  un- 
known who  have  or  claim  any  mterest  in  the  property. 

Sec.  640.     If  a  party  having  a  share  or  interest  unknown  inr- 
is  unknown,  or  any  one  of  the  known  parties  reside  out  of  lL%S*?y**pub- 
the  Territory,  or  cannot  be  found  therein,  and  such  f^  is  'Jcai»on- 
made  to  appear  by  affidavit,  the  summons  may  be  served 
on  such  absent  or  unknown  party  by  publication,  as  in  other 
cases.     When  publication  is  made,  the  summons,  as  pub- 
lished, must  be  accompanied  by  a  brief  description  of  the 
property  which  is  the  subject  of  the  action. 

Sec.  641.     The  defendants  who  have  been  personally      ^   ^^ 
served  with  the  summons,  and  a  certified  copy  oi  the  com-  tendlnu.  what 
plaint,  or  who  have  appeared  without  such  service,  must  "**^*^"^»'"- 
set  forth  in  their  answers,  fully  and  particularly,  the  origin, 
the  nature,  and  the  extent  of  their  respective  interests  in 
the  property,  and  if  such  defendants  claim  a  lien  on  the 
property  by  mortgage,  judgment  or  otherwise,  they  must 
state  the  original  amount  and  date  of  the  same,  and  the 
sum  remaining  due  thereon,  also  whether  the  same  has  been 
secured  in  any  other  way  or  not,  and  if  secured,  the  extent 
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and  nature  of  such  security,  or  they  are  deemed  to  have 
waived  their  rights  to  such  lien. 

Sec.  642.  The  rights  of  the  several  parties,  plaintiff 
as  well  as  defendant,  may  be  put  in  issue,  tried  and  deter- 
mined by  such  action;  and  wnen  a  sale  of  the  premises  is 
necessary,  the  title  must  be  ascertained  by  proof,  to  the  sat- 
isfaction of  the  court,  before  the  judgment  of  sale  can  be 
made,  and  where  service  of  the  complaint  has  been  made 
by  publication,  like  proofs  must  be  required  of  the  right  of 
the  absent  or  unknown  parties,  before  such  judgment  is 
rendered;  except  that  where  there  are  several  unknown 
persons  having  an  interest  in  the  property,  their  rights  may 
be  considered  together  in  the  action,  and  not  as  between 
themselves. 

Sec.  643.  Whenever  from  any  cause  it  is  in  the 
opinion  of  the  court,  impracticable,  or  highly  inconvenient 
to  make  a  complete  partition,  in  the  first  instance,  among  all 
the  parties  in  interest,  the  court  may  first  ascertain  and  de- 
termine the  shares  or  interest  respectively  held  by  the 
original  co-tenants,  and  thereupon  adjudge  and  cause  a 
partition  to  be  made,  as  if  such  original  co-tenants  were 
the  parties,  and  sole  parties  in  interest,  and  the  only  parties 
to  the  action,  and  thereafter  may  proceed  in  like  manner 
to  adjudge  and  make  partition,  separately  of  each  share  or 
portion  so  ascertained  and  allottea,  as  between  those  claim- 
ing under  the  original  tenant  to  whom  the  same  shall  have 
been  so  set  apart,  or  may  allow  them  to  remain  tenants  in 
common  thereof  as  they  may  desire. 

Sec.  644.  If  it  appears  to  the  court  by  the  certificate 
of  the  county  recorder,  or  clerk,  or  by  the  sworn  or  veri- 
fied statement  of  any  person  who  may  have  examined  or 
searched  the  records,  that  there  are  outstanding  liens,  or 
incumbrances  of  record  upon  such  real  property,  or  any 
part  or  portion  thereof,  which  existed  and  were  of  record 
at  the  time  of  the  commencement  of  the  action,  and  the 
persons  holding  such  liens  are  not  made  parties  to  the 
action,  the  court  must  either  order  such  persons  to  be  made 
parties  to  the*  action,  by  an  amendment  or  supplemental 
complaint,  or  appoint  a  referee  to  ascertain  whether  or  not 
such  liens  or  incumbrances  have  been  paid,  or  if  not  paid, 
what  amount  remains  due  thereon,  and  their  order  among 
the  liens  on  incumbrances  severally  held  by  such  persons 
and  the  parties  to  said  action,  and  whether  the  amount  re- 
maining due  thereon  has  been  secured  in  any  manner;  if 
secured*  the  nature  and  extent  of  the  security. 
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Sec.  645.     The  plaintiff  must  cause  a  notice  to  be  , .   ^  ,^ 
Herved  a  reasonable  time  previous  to  the  day  tor  appearance  must  be  notified 
before  the  referee  appointed,  as  provided  in  the  last  section,  foiJ^STJefcrie 
on  eaclr  person  having  outstanding  liens  of  record  who  is  appo>n««d- 
not  a  party  to  the  action,  to  appear  before  the  referee  at  a 
specified  time  and  place  to  make  proof,  by  his  own  affi- 
davit, or  otherwise,  of  the  amount  aue  or  to  become  due, 
contingently  or  absolutely,  thereon.     In  case  such  person 
l)e  absent,  or  his  residence  be  unknown,  service  may  be 
made  by  publication  or  notice  to  his  agents,  under  the  di- 
rection of  the  court,  in  such  manner  as  may  be  proper. 
The  report  of  the  referee  thereon  must  l)e  made  to  the 
court,  and  must  be  confirmed,  modified,  or  set  aside,  and  a 
new   reference  ordered,  as  the  justice  of  the  case  may 
require. 

Sec.  646.     If  it  be  alleged  in  the  complaint,  and  ^^  ^^^  ^ 
established  by  evidence,  or  if  it  appear  by  the  evidence  order  awie  or 
>vithout  such  all^ation  in  the  complaint,  to  the  satisfaction  S^^'f^rdferees 
of  the  court,  that  the  property,  or  any  part  of  it,  is  so  sit-  '*»«*'«'*»•■• 
uated  that  the  partition  cannot  be   made  without  great 
prejudice  to  the  owners,  the  court  may  order  a  sale  thereof; 
otherwise,  upon  the  requisite  proofe  being  made,  it  must 
order  a  partition  according  to  the  respective  rights  of  the 
{larties,  &s  ascertained   by  the  court,  and  appoint  three 
referees  therefor;  and  must  designate  the  portion  to  remain 
undivided  for  the  owners  whose  interests  remain  unknown 
or  are  not  ascertained. 

Sec.  647.      In   making:  the  partition,   the  referees  „    . . 

,,.-,  ''iii'^t  1  ^«  Partition  must 

must  divide  the  property  and  allot  the  several  portions  be  made  accord- 
thereof  to  the  respective  parties;  quality  and  quantity  rel-  Ufthe partil?a» 
atively  considered,  aocoiding  to  the  respective  rights  of  fi^*™JS!**  *"* 
the  parties,  as  determined  by  the  court,  pursuant  to  the 

1)rovisions  of  this  Chapter,  designating  the  several  portions 
)y  proper  landmarks,  and  may  employ  a  sur\'eyor,  with 
the  necessar}'  assistants  to  aid  them. 

Sec.  648.    The  referees  must  make  a  report  of  their  .,  , 

1.  •/»•         .1  '.I  "I'l^i        •  ^*»«f  *«*  must 

proceedings,  speciiymg  therem  the  manner  in  which  they  make  a  report  o 
executed  their  trust  and  describing  the  property  divided  In^'^*^**  " 
and  the  shares  allotted  to  each  party,  with  a  particular  de- 
scription of  each  share. 

Sec.  649.    The  court  mav  confirm,  change,  modify, 
or  set  aside  the   report,  and,  if  necessary,  appoint   new  Sl^Si'ora? 
referees.      Upon  the  report   being   confirmed,  judgment  eiS/jlldrni"*"*^ 
must  be  rendered  that  such  partition  be  effectual  forever,  thereon, 
which  judgment  is  binding  and  conclusive: 


mien  I 
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1.  On  all  persons  named  as  parties  to  the  action,  and 
j\[§^mrn^°to  be  their  legal  representatives  who  have  at  the  time  any  interest 
conclusive.        jj^  ^j^^  property  divided,  or  any  part  thereof,  as  owners  in 

fee,  or  as  tenants  for  life  or  for  years,  or  as  entitled  to  the 
reversion,  remainder,  or  the  inheritance  of  such  property, 
or  of  any  part  thereof,  after  the  determination  of  a  par- 
ticular estate  therein,  and  who  by  any  contingency  may  be 
entitled  to  a  beneficial  interest  in  the  property,  or  who  have 
an  interest  in  any  undivided  share  thereof  as  tenants  for 
years  or  for  life; 

2.  On  all  persons  interested  in  the  property  who  may 
1^  unknown,  to  whom  notice  has  been  given  of  the  action 
for  partition  by  publication ;  and, 

3.  On  all  other  persons  claiming  from  such  parties 
or  persons,  or  either  of  them.  And  no  judgment  is  inval- 
idated by  reason  of  the  death  of  any  party  before  final 
judgment  or  decree;  but  such  judgment  or  decree  is  as  con- 
clusive against  the  heirs,  legal  representatives,  or  assigns 
of  such  decedent,  as  if  it  had  been  entered  before  nis 
death. 

Sec.  650.  The  judgment  does  not  affect  tenants  for 
IffeS»S!iS'  ^  years,  less  than  ten,  to  the  whole  of  the  property  which  is 
[h'J't?"lS      the  subject  of  the  partition. 

Sec.  661.  The  expenses  of  the  referees,  including 
mSS^u^^'  those  of  the  surveyor  and  his  assistants,  when  employed, 
JPPJJJ*'^^  must  be  ascertained  and  allowed  by  the  court,  and  the 
part»e«-  amount  thereof  together  with  the  fees  allowed  by  the  court 

in  its  discretion  to  the  referees,  must  be  apportioned  among 

the  different  parties  to  the  action  equitably. 

Sec.  652.  When  a  lien  is  on  an  undivided  interest 
divided  uttrrm'  or  cstatc  of  any  of  the  parties,  such  lien,  if  a  partition  be 
Shije  OTiJVn  *  naade,  shall  henceforth  oe  a  charge  only  on  the  share  as- 
to  Mjc?*'*"***    signed  to  such  party,  but  such  share  must  be  first  charged, 

with  its  just  proportion  of  the  costs  of  the  partition,  in 

preference  to  sudi  lien. 
Estate  for  Hfe  Sec.  653.     Whcu  a  part  of  the  property  only  is  or- 

se  ^<S7ii  a*'^  ^  dered  to  be  sold,  if  there  be  an  estate  for  life  or  years  in  an 
of  theorpperty  uudividcd  sharc  of  the  whole  property,  such  estate  may  be 
notioi  ,etc.       ^^  ^^  .^  ^^y  p^j^  ^£  ^^  proper^  not  ordered  to  be  sold. 

j^^  ^  Sec.  654.    The  proceeds  of  the  sale  of  the  encum- 

pr^SL*3°saie  bered  property  must  be  applied  under  the  direction  of  the 
;'ro^y!^"^     court,  as  follows: 

1.  To  pay  its  jast  proportion  of  the  general  costs 
of  the  action; 

2.  To  pay  the  costs  of  the  reference; 

3.  To  satisfyr  and  cancel  of  record  the  several  liens 
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in  their  order  of  priority,  by  payment  of  the  sums  due  and 
to  become  due;  tne  amount  due  to  be  verified  by  affidavit 
at  the  time  of  payment ; 

4.     The  residue  among  the  owners  of  the  property 
sold,  according  to  their  respective  shares  therein. 

Sec.  655.     Whenever  any  party  to  an  action  who 
holds  a  lien  upon  the  property,  or  any  part  thereof,  has  othe^McurilSa 
other  securities  for  the  payment  of  the  amount  of  such  "it  t^e32JJs7** 
Hen,  the  court  may,  in  its  discretion,  order  such  securities  i>»e'"- 
to  be  exhausted  before  a  distribution  of  the  proceeds  of 
sale,  or  may  order  a  just  reduction  to  be  made  from  the 
amount  of  the  lien  on  the  property  on  account  thereof. 

Sec.  656.    The  proceeds  ot  sale,  and  the  securities  proceeds  of 
taken  by  the  referees,  or  any  part  thereof,  must  be  distrib-  2***  «*»p**»"°" 
uted  by  them  to  the  persons  entitled  thereto,  whenever  the 
court  so  directs.     But  in  case  no  direction  be* given,  all  of 
such  proceeds  and  securities  must  be  paid  into  court,  or 
deposited  therein,  or  as  directed  by  the  court. 

Sec.  657.     When  the  proceeds  of  the  sale  of  any  share 
or  parcel  belonging  to  persons  who  are  parties  to  the  ac-  coun£i\ai^ 
tion,  and  who  are  known;  are  paid  into  court,  the  action  SS^r^  »h"de" 
may  be  continued  as  between  such  parties,  for  the  deter-  o*;™  c*ciakns^ 
mination  of  their  respective  claims  thereto,  which  must  be  of  the  parties. 
ascertained  and  adjudged  by  the  court.    Further  testimony 
may  be  taken  in  court,  or  by  a  referee  at  the  discretion  of 
the  court,  and  the  court  may,  if  necessary,  require  such 
parties  to  present  the  facts  or  law  in  controversy,  by  plead- 
ings as  in  an  original  action. 

Sec.  668.  All  sales  of  real  property,  made  by  ref-  saie  by  referees 
erees  under  this  Chapter,  must  be  made  at  public  auo-  ""•ucJi*i^"^' 
tion  to  the  highest  bidder,  upon  notice  published  in 
the  manner  required  for  the  sale  of  real  property  on  exe- 
cution. The  notice  must  state  the  terms  of  sale,  and  if  the 
property,  or  any  part  of  it,  is  to  be  sold  subject  to  a  prior 
estate,  charge  or  Uen,  that  must  be  stated  in  the  notice. 

Sec.  659.     The  court  must  in  the  order  for  sale,  ^he  cowt  must 
direct  the  terms  of  credit  which  may  be  allowed  for  the  direct  the  terms 

1  n  A*  n  A  •i»i*i     of  sale  OB  credit. 

purchase  money  of  any  portion  of  the  prenuses  of  which 
it  may  direct  a  sale  on  credit,  and  for  that  portion  of 
which  the  purchase  money  is  required  by  the  provisions 
hereinafter  contained,  to  be  invested  for  the  benefit  of  un- 
known owners,  minors,  or  parties  out  of  the  Territory. 

Sec.  660.    The  referees  may  take  separate  mortgages 
and  other  securities  for  the  whole  or  convenient  portions  of  S^H^StS?* 
the  purchase  money,  of  such  parts  of  the  property  as  are  J^^^P'i"^'*"* 
directed  by  the  court  to  be  sold  on  credit,  for  the  shares  of  *"""'"' 


money. 


278 


LAWS  OP  UTAH. 


TenRnto  whose 
estate  has  been 
sold  shall  re- 
ceive com  pen* 
»ation. 


The  court  may 
fix  such  com 
pensation. 


The  court  must 
protect  parties 
tinkoown. 


The  court  must 
ascertain  and 
secure  the  value 
of  fiiture 
contingent  or 
▼ested  interests. 


Terms  of  sale 
must  be  made 
known  at  the 
time.    Lots 
must  be  sold 
separately. 

Who  may  not  be 
purchasers. 


Referees  must 
moke  a  report  of 
the  sale  to  the 
court. 


any  known  owner  of  full  age,  in  the  name  of  such  owner 
and  for  the  shares  of  a  minor  in  the  name  of  the  guardian 
of  such  minor,  and  for  other  shares,  in  the  name  of  the 
clerk  of  the  court,  and  his  successors  in  office. 

Sec.  661.  The  person  entitled  to  a  tenancy  for  life 
or  years,  whose  estate  nas  been  sold,  is  entitled  to  receive 
such  sum  as  may  be  deemed  a  reasonable  satisfaction  for 
such  estate,  and  which  the  person  so  entitled  may  consent 
to  accept  instead  thereof,  by  an  instrument  in  writing,  filed 
with  the  clerk  of  the  court.  Upon  the  filing  of  sudi  con- 
sent, the  clerk  must  enter  the  same  in  the  minutes  of  the 
court. 

Sec.  662.  If  such  consent  be  not  given,  filed  and 
entered,  as  provided  in  the  last  section,  at  or  before  a  judg- 
ment of  sale  is  rendered,  the  court  must  ascertain  and  de- 
termine what  proportion  of  the  proceeds  of  the  sale,  after 
deducting  expenses,  will  be  a  just  and  reasonable  sum  to  be 
allowed  on  account  of  such  estate,  and  must  order  the  same 
to  be  paid  to  such  party,  or  deposited  in  the  court  for  him, 
as  the  case  may  require. 

Sec.  663.  If  the  person  entitled  to  such  estate  for 
life  or  years  be  unknown,  the  court  must  provide  for  the 

Erotection  of  their  rights  in  the  same  manner,  as  far  as  may 
e,  as  if  they  were  known  and  had  appeared. 

Sec.  664.  In  all  cases  of  sales,  when  it  appears  that 
any  person  has  a  vested  or  contingent  future  rignt  or  estate 
in  any  of  the  property  sold,  the  court  must  ascertain  and 
settle  the  proportional  value  of  such  contingent  or  vested 
right  or  estate,  and  must  direct  such  proportion  of  the  pn>- 
ceeds  of  the  sale  to  be  invested,  secured  or  paid  over,  in 
such  manner  as  to  protect  the  rights  and  interests  of  the 
parties. 

Sec.  665.  In  all  cases  of  sales  of  proijerty,  the  tena? 
must  be  made  known  at  the  time,  and  it  the  premises  con- 
sist of  distinct  farms  or  lots,  they  must  be  sold  separately. 

Sec.  666.  Neither  of  the  referees,  nor  any  person 
for  the  benefit  of  either  of  them,  can  be  interested  in  any 
purchase ;  nor  can  a  guardian  of  a  minor  party  be  inter- 
ested in  the  purchase  of  any  real  property,  being  the  sub- 
ject of  the  action,  except  for  the  benefit  of  the  minor.  All 
sales  contrary  to  the  provisions  of  this  section  are  void. 

Sec.  667.  After  completing  a  sale  of  the  property, 
or  any  part  thereof  ordered  to  be  sold,  the  referee  must 
report  the  same  to  the  court,  with  a  description  of  the 
different  parcels  of  land  sold  to  each  purcliaser;  the  name 
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of  the  purchaser;  the  price  paid  or  secured;  the  terms  and 
conditions  of  the  sale;  and  the  securities^  if  any,  taken. 
The  report  must  be  filed  in  the  office  of  the  clerk  of  the 
court. 

Sec.  668.     If  the  sale  be  confirmed  by  the  court,  an  j^.  confirmed, 
order  must  be  entered  directing:  the  referees  to  execute  con-  conveyances ' 

.         .  ,  ^  .  ,1        maybe  executed 

veyances  and  take  such  securities  pursuant  to  such  sale; 
which  they  are  hereby  authorized  to  do.  Such  order  may 
also  give  direction  to  them  respecting  the  disposition  of  the 
proems  of  the  sale. 

Sec.  669.     When  a  party  is  entitled  to  a  share  of  the  Proceeding  if  a 
property,  or  an  incumbrancer  entitled  to  have  his  lien  paid  H«nhoiderbe- 

/•iii  1  t  n  1       come  a  pur- 

out  of  the  sale,  becomes  a  purchaser,  the  referees  may  take  chaser, 
his  receipt  for  so  much  of  the  proceeds  of  the  sale  as  be- 
longs to  him. 

Sec.  670.     The  conveyances  must  be  recorded  in  the 
county  where  the  premises  are  situated,  and  shall  be  a  bar  SSrSITre.** 
against  all  persons  interested  in  the  property  in  any  way,  who  £'j*ii?i"J|JJnjJt 
shall  have  been  named  as  parties  in  the  action,  and  against  parties, 
all  such  parties  and  persons  as  were  unknown,  if  the  sum- 
mons was  served  by  publication,  and  against  all  persons 
claiming  under  them,  or  either  of  them,  and  against  all 
persons  having  unrecorded  deeds  or  liens  at  the  commence- 
ment of  the  action. 

Sec.  671.    When  there  are  proceeds  of  a  sale  belong-  Proceeds  of  .aie 
ing  to  an  unknown  owner,  or  to  a  person  without  the  Ter-  belonging  to  par- 

.o  .,  ,,'  *,  •i«»i  ***•  unknown, 

ritory,  who  has  no  legal  representative  witnm  it,  the  same  how  to  be  in- 
must  be  invested  in  securities  at  interest  for  the  benefit  of  ^**'*  * 
the  persons  entitled  thereto. 

Sec.  672.     When   the   security  of  the  proceeds  of  investment  must 
sale  is  taken,  or  when  an  investment  of  any  such  proceeds  ^  "***« »»  *« 

,.'  1^  i»i  name  of. 

is  made,  it  must  be  done,  except  as  herein  other- 
wise provided,  in  the  name  of  the  recorder  of  the  county 
where  the  papers  are  filed,  and  his  successors  in  office,  who 
must  hold  the  same  for  the  use  and  benefit  of  the  parties 
interested,  subject  to  the  order  of  the  court. 

Sec.  673.     When  security  is  taken  by  the  referees 
on  a  sale,  and  the  parties  interested  in  such  security,  by  an  2IIlt^*f  Ae 
instrument  in  writimf  under  their  hands  delivered  to  the  p^^ie*  are  as- 

A  ^^  «  •  ,  •  ^  1  •   1     certamed  secar- 

reterees,  agree  upon  the  shares  and  proportions  to  which  iUesmustbe 
they  are  respectively  entitled,  or  when  shares  and  proper-  SlSil"  **^ 
tions  have  been  previously  adjudged  by  the  court,  such 
securities  must  be  taken  in  the  names  of,  and  payable  to, 
the  parties  respectively  entitled  thereto,  and  must  be  de- 
livered to  such  parties  upon  their  receipt  therefor.      Such 
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agreement  and  receipt  must  be  returned  and  filed  with  the 
clerk. 
DudM  of  mak-  Sec.  674.     The  recorder  in  whose  name  a  security  is 

iii«  investments,  takcu,  or  bv  whom  an  investment  is  made,  and  his  suc- 
cessors in  omoe,  must  receive  the  interest  and  principal  as 
it  becomes  due,  and  apply  and  invest  the  same  as  the  court 
may  direct,  and  must  deposit  with  the  county  treasurer  all 
securities  taken,  and  keep  an  account  in  a  book  provided 
and  kept  for  that  purpose,  in  the  recorder's  office,  free  for 
inspection  by  all  persons,  of  investments  and  moneys  re- 
ceived by  him  thereon,  and  the  disposition  thereof. 
When  unequal  ®^^'  ^'^^'     Whcu  it  appears  that  partition  cannot  be 

p«jl  titjon  «•  made  equally  between  the  parties  according  to  their  respec- 
tive rights,  without  prejudice  to  the  rights  and  interest  of 
some  of  them,  and  a  partition  be  ordered,  the  court  may 
adjudge  compensation  to  be  made  by  one  party  to  another, 
on  account  of  the  inequality;  but  such  compensation  shall 
Compensation  ^^^  "^  required  to  be  made  to  others  by  owners  unknovm, 
£*ccmfn^"***^  nor  by  a  minor,  unless  it  appears  that  such  minor  has  per- 
sonal property  sufficient  for  that  purpose,  and  that  his  in- 
terest will  be  promoted  thereby.  And  in  all  cases  the 
court  has  power  to  make  compensatory  adjustment  between 
the  respective  parties,  according  to  the  ordinary  principles 
of  equity. 

Sec.  676.     When  the  share  of  a  minor  is  sold,  the 
uifeoi^STy^be"*  proceeds  of  the  sale  may  be  paid  bv  the  referee  making  the 
p*|^'o*>«p»*'-  sale  to  his  eeneral  guardian,  or  the  special  guardian  ap- 
'"**  pointed  for  him  in  the  action,  upon  givmg  the  security  re- 

quired by  law  or  directed  by  order  of  the  court. 
The  guardian  of         ^Ec.  677.     The  guardiau  who  may  be  entitled  to  the 
an  in&ane  person  custodv  and  manaficemeut  of  the  estate  of  an  insane  person, 

may  receive  the  .  •'  i .     i        i   .  i  i         /•  i         •  t  ^ 

proceeds  of  such  or  othcr  persou  adjudged  incapable  of  conducting  his  own 
party  s  Interest,  j^flj^j^^^  wnosc  interest  in  real  property  has  been  sold,  may 

receive,  in  behalf  of  such  person,  his  share  of  the  proceeds 
of  such  real  property,  from  the  referees,  on  executing  with 
sufficient  sureties  an  undertaking  approved  by  the  judge  of 
the  court,  that  he  will  faithfully  discharge  the  trust  re- 
posed in  him,  and  will  render  a  true  and  just  account  to 
the  person  entitled,  or  to  his  l^al  representative. 
A  guardian  mar  Sec.  678.     The  general  guardian  of  a  minor,  and  the 

tio^Tih^r"^ '  guardian  entitled  to  tne  custody  and  management  of  the 
cSte  reiS^es***'  estate  of  an  insane  person,  or  other  person  adjudged  in- 
capable of  conducting  his  own  afiairs,  who  is  interested  in 
real  estate  held  in  joint  tenancy,  or  in  common,  or  in  any 
other  manner  so  as  to  authorize  his  being  made  a  party  to 
an  action  for  the  partition  thereof,  may  consent  to  a  par- 
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tition  without  action,  and  agree  upon  the  share  ta  be  set  off 
to  such  minor,  or  other  person  entitled,  and  may  execute  a 
release  in  his  behalf  to  the  owners  of  the  shares  of  the 
parts  to  which  they  may  be  respectively  entitled,  upon  an 
order  of  the  court. 

Sec.  679.    The  costs  of  partition,  including  reason-  ^,^^  inuioa 
able  counsel  fees,  expended  by  the  plaintiff  or  either  of  the  a  Uen  upon  the^ 
defendants,  for  the  common  benefit,  fees  of  referees  and  ^JSi?n** 
other  disbursements,  must  be  paid  by  the  parties  respect- 
ively entitled  to  share  in  the  lands  dividea,  in  proportion 
to  their  respective  interests  therein,  and  may  be  included 
and  specified  in  the  judgment.     In  that  case  they  shall  be 
a  lien  on  the  several  shares,  and  the  judgment  may  be  en- 
forced by  execution  against  such  shares,  and  against  other 
{>roperty  held  by  the  respective  parties.     When,  however, 
itigation  arises  between  some  of  the  parties  only,  the  court 
may  require  the  expenses  of  such  litigation  to  be  paid  by 
the  parties  thereto,  or  any  of  them. 

Sec.  680.    The  court  with  the  consent  of  the  parties,  ^^  ^^^ . 
may  appoint  a  single   referee,  instead  of  three  referees,  in  consent  may  ap- 
the  proceedings  under  the  provisions  of  this  Chapter,  and  SSlT. *'"*'* 
the  single  referee,  when  thus  appointed,  has  all  the  powers 
and  may  perform  all  the  duties   required  of  the  three 
referees. 

Sec.  681.     If  it  appear  that  other  actions  or  proceed-  in  actions  by 
ings  have  been  necessarily  prosecuted  or  defended  by  any  <>' ««»*»»  ^n 


one 


common,  eourt 


one  of  the  tenants  in  common,  for  the  protection,  confirm-  ™»y  •"<>*▼  ««• 

ation,  or  perfecting  of  the  title,  or  setting  the  boundaries, 

or  making  a  survey  or  surveys  of  the  estate  partitioned,  the 

court  shall  allow  to  the  parties  of  the  action  who  have  paid 

the  expenses  of  such  litigation  or  other  proceedings,  all  the 

expenses   nece&sarily   incurred  therein,  including  counsel 

fees,  which  shall  have  accrued  to  the  common  benefit  of 

the  other  tenants  in  common,  with  interest  thereon  from 

the  date  of  making  the  said  expenditures,  and  the  same 

must  be  pleaded  and  allowed  by  the  court  and  included  in 

the  final  judgment,  and  phall  be  a  lien  upon  the  share  of 

each  tenant,  respectively,  in  propoition  to  his  interest,  and 

shall  be  enforced  in  the  same  manner  as  taxable  costs  of 

partition  are  taxed  and  collected. 

Sec.  682.  If  it  appear  to  the  court  that  it  was  Abstract  o<  tide. 
necessary  to  have  made  an  abstract  of  the  title  to  the  prop- 
erty to  be  partitioned,  and  such  abstract  shall  have  been  pro- 
cured by  tne  plaintiff,  or  if  the  plaintiff  shall  have  fiuled  to 
have  the  same  made  before  the  commencement  of  the  action, 
and  any  one  of  the  defendants  shall  have  had  such  abstract 
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Who   m^y  m  ike 
abstract. 


Interest  to  be 

allowed  on  dis- 
bursements. 


afterward  'made,  the  cost  of  the  abstract  with  interest 
thereon  from  the  time  the  same  is  subject  to  the  inspection 
of  the  respective  parties  to  the  action,  must  be  allowed  ami 
taxed.  Whenever  such  abstract  is  procured  by  the  plaintiff 
before  the  commencement  of  the  action,  he  must  file  with 
his  complaint  a  notice  that  an  abstract  of  the  title  has  been 
made,  and  is  subject  to  the  inspection  and  use  of  all  the 
parties  to  the  action,  designating  therein  where  the  abstra(*t 
will  be  kept  for  inspection.  But  if  the  plaintiff  shall  have 
failed  to  procure  such  abstract  before  commencing  the 
action,  and  any  defendant  shall  procure  the  same  to  be 
made,  he  shall,  as  soon  as  he  has  directed  it  to  be  made, 
file  a  notice  thereof  in  the  action  with  the  clerk  of  the 
court,  stating  who  is  making  the  same  and  where  it  will 
be  kept  when  finished.  The  court,  or  the  judge  thereof, 
may  direct,  from  time  to  time,  during  the  progress  of  the 
action,  who  shall  have  the  custody  of  the  abstract. 

Sec.  683.  The  abstract  mentioned  in  the  last  preced- 
ing section  may  be  made  by  any  competent  searcher  of 
records,  and  need  not  be  certified  by  the  recorder  or  other 
officer,  but  instead  thereof,  it  must  be  verified  by  the  affi- 
davit of  the  person  making  it,  to  the  effect  that  he  believer 
it  to  be  correct;  but  the  same  may  be  corrected,  from  time 
to  time,  if  found  incorrect,  under  the  directions  of  the 
(X)urt. 

Sec.  684.  Whenever,  during  the  progress  of  the 
action  for  partition,  any  disbursement  shall  have  been 
made,  under  the  direction  of  the  court,  or  the  judge  thereof, 
by  a  party  thereto,  interest  must  be  allowed  thereon  from 
the  time  of  making  such  disbursement. 


Chapter  V. 


Adionfor  the  Usurpation  of  an  Office  or  FramJiise, 


Action  may  be 
brought 
against  any 
party  usurping, 
etc.,  any    office 
or  franchise. 


Sec.  691 .  An  action  may  be  brought  in  the  name  of 
the  people  of  this  Territory  against  any  person  who  usurps, 
intrudes  into,  holds  or  exercises  any  office  or  franchise, 
real  or  pretended,  within  this  Territory',  without  authority 
of  law.  Such  action  shall  be  brought  by  the  prosecuting 
attorney  of  the  proper  county,  when  the  office  or  franchia* 
relates  to  a  county,  precinct  or  city,  and  when  such  office  or 
franchise*  relates  to  the  Territorv,  bv  the  United  States  dis- 
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trict  attorney ;  and  it  shall  be  the  duty  of  the  proper  offi- 
cer, upon  proper  showing,  to  bring  such  action  whenever 
he  has  reason  to  believe  that  any  such  office  or  franchise 
has  been  usurped,  intruded  into,  held  or  exercised  without 
authority  of  law.  Any  person  rightfully  entitled  to  an 
office  or  franchise  may  bring  an  action  in  his  own  name 
against  the  person  who  has  usurped,  intruded  into,  or  who 
holds  or  exercises  the  same. 

Sec.  692.     Whenever  such  action  is  brought  in  the  Name  of  person 
name  of  the  people  of  the  Territory,  the  prosecuting  officer  ^^y^  ^t  fJrth 
at  the  request  of  the  person  entitled  to  the  office  or  fran-  "» ^*»«  complaint 
chLse,  in  addition  to  the  cause  of  action  in  behalf  of  the 
people  of  the  Territory,  may  set  forth  the  name  of  the  per- 
son so  entitled,  with  a  statement  of  his  right  thereto,  and 
in  such  case,  upon  proof  by  affidavit  that  the  defendant  has 
received  fees  or  emoluments  belonging  to  the  office,  and  by 
means  of  usurpation  thereof,  an  order  may  be  granted  by 
the  judge,  or  court  wherein  the  case  is  pending,  for  the 
arrest  of  such  defendant,  and  holding  him  to  bail ;   and 
thereupon  he  may  be  arrested  and  held  to  bail,  in  the  same 
manner  and  with  the  same  effisct,  and  subject  to  the  same 
rights,  and  liabilities,  as  in  other  civil  actions  where  the 
defendant  is  subject  to  arrest. 

Sec.  693.     In  every  such  case  judgment  may  be  ren-  judgment  may 
dered  upon  the  right  of  the  defendant,  and  also  upon  the  rrheTofb^in. 
right  of  the  party  so  allied  to  be  entitled,  or  only  upon  cumbcnt  and 
the  right  of  the  defendant,  as  the  form  of  the  action  and  *^  *'"^"' 
justice  may  require. 

Sec.  694.     If  the  judgment  be  rendered  upon  the  when  rendered 
right  of  the  person  so  allied  to  be  entitled,  and  the  same  » favor  of  appH- 
l)e  in  favor  of  such  person,  he  shall  be  entitled,  after  taking  *^'' 
the  oath  of  office  and  executing  such  official  bond  as  may 
l)e  required  by  law,  to  take  upon  himself  the  execution  of 
the  office. 

Sec.  695.     If  judgment  be  rendered  upon  the  right  Damages  may  be 
of  the  person  so  alleged  to  be  entitled,  in  favor  of  such  JSSe«7u1  appu- 
person,  he  may  recover,  by  action,  the  damages  which  he  »«>«• 
may  have  sustained  by  reason  of  the   usurpation  of  the 
office  by  the  defendant. 

Sec.  696.    When  several  persons  claim  to  be  entitled  y^^^  tcr*:T9\ 
to  the  same  office  or  franchise,  one  action  may  be  brought  {>«"onji  ciami 
against  all  such  persons,  in  order  to  try  their  respective  etc. 
rights  to  such  office  or  franchise. 

Sec.  697.     When  a  defendant,  against  whom  such  JJ***?""^^!^! 
action  has  been  brought,  is  adjudged   guilty  of  usurping  wLi  judgment 
or  intruding  into,  or  ^unlawfully  holding  any  office,  fran-  l^n^hlm'''' 
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chise  or  privilege,  judgment  must  be  rendered  that  such 
defendant  be  excluded  from  the  office,  franchise  or  privi- 
lege, and  that  he  pay  costs  of  the  action.  The  court  may 
also,  in  its  discretion,  in  actions  to  which  the  people  of  the 
■  Territory  are  a  party,  impose  upon  the  defendant  a  fine  not 
exceeding  five  thousand  aollars,  which  fine,  when  collected 
must  be  paid  into  the  treasury  of  the  Territory. 

Sec.  698.     When  the  action  is  brought  upon  the  in- 
formation or  application  of  a  private  party,  the  prosecuting 
Undertaking       officcr  may  require  such  party  to  enter  into  an  undertak- 
whenreaufredin  ing,  with  surctics  to  bc  ajprovod  by  the  said  officer,  con- 
pation.  ^'   "*"  ditioned  that  such  party  or  the  sureties    will  pay  any 
judgment  for  costs   or  damages   recovered    against    the 
plaintiff,  and  all  the  costs  and  expenses  incurred  in  the 
prosecution  of  the  action. 


TITLE  XI. 


OP  PROCEEDINGS  IN  JUSTICES*   COURTS. 


Actions,  when 


Chapter  I. 

Plcuse  of  Trial  of  Actiona  in  JusUoesi'  Courts. 

Sec.  701.  Actions  in  justices'  courts  must  be  com- 
may  be  com^"  mcuccd  subjoct  to  the  right  to  chauge  the  place  of  trial,  as 
"*"^  *  in  this  Chapter  provided,  and  must  be  tried : 

1.  If  there  is  no  justice's  court  for  the  precinct  or 
city  in  which  the  defendant  resides,  in  any  city  or  precinct 
of  the  county  in  which  he  resides; 

2.  When  two  or  more  persons  are  jointly,  or  jointly 
and  severally  bound  in  any  debt  or  contract,  or  otherwise 
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jointly  liable  in  the  same  action,  and  reside  in  different 

S>recinct8  or  different  cities  of  the  same  county,  or  in  dif- 
erent  counties;  in  the  precinct  or  city  in  which  any  of  the 
persons  liable  may  reside; 

3.  In  cases  of  injury  to  the  person  or  property;  in 
the  precinct  or  city  where  the  injury  was  committed,  or 
where  the  defendant  resides; 

4.  If  for  the  recovery  of  personal  property  or  the 
value  thereof,  or  damages  for  taking  or  detaining  the 
same,  in  the  precinct  or  city  in. which  the  property  may  be 
found,  or  in  which  the  property  was  taken,  or  in  which  the 
defendants  reside; 

5.  When  the  defendant  is  a  non-resident  of  the 
county,  in  any  precinct  or  city  wherein  he  may  be  found ; 

6.  When  the  defendant  is  a  non-resident  of  the  Ter- 
ritory, in  any  precinct  or  city  in  the  Territory; 

7.  When  a  person  has  contracted  to  perform  an  obli- 
gation at  a  particular  place,  and  resides  in  another  county, 
precinct  or  city,  in  the  precinct  or  city  in  which  such  obli- 
gation is  to  be  performed,  or  in  which  he  resides; 

8.  When  the  parties  voluntarily  appear  and  plead 
without  summons,  in  any  precinct  or  city  in  the  Terrftoiy ; 

9.  In  all  other  cases:  In  the  precinct  or  city  in 
which  the  defendant  resides. 

Sec.  702.    The  court  may  at  any  time  before  the  Place  of  trial 
trial,  on  motion,  change  the  place  of  trial  in  the  following  ^l^^^^ 
cases: 

1.  When  it  appears  to  the  satisfaction  of  the  justice 
before  whom  the  action  is  pending,  by  affidavit  of  either 
party,  that  such  justice  is  a  material  witness  for  either 
party; 

2.  When  either  party  makes  and  files  an  affidavit 
that  he  believes  that  he  cannot  have  a  fair  and  impartial 
trial  before  such  justice,  by  reason  of  the  interest,  prejudice, 
or  bias  of  the  justice; 

3.  When  from  any  cause  the  justice  is  disqualified 
from  acting; 

4.  When  the  justice  is  sick  or  unable  to  act. 

Sec.  703.     The  place  of  trial  cannot  be  chanc^ed  on  , 
motion  of  the  same  party  more  than  once,  upon  any  or  all  the  right  to 
the  grounds  specified  in  the  first  and  second  subdivisions  ^*"««* 
of  me  preceding  section. 

Sec.  704.    When  the  court  orders  the  place  of  trial 
to  be  changed,  the  action  must  be  transferred  for  trial  to  a  traufe^"'* 
court  the  parties  may  agree  upon,  and  if  they  do  not  so 
agree,  then  to  another  justice's  court  in  the  same  county. 
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p    eedia   aft  ^*^'  ^^^'     ^^^^  *"*  opdcF  ha8  bccn  made,  transfer- 

crd^? chafing*'  Hug  thc  actioo  foF  trial  to  another  court,  the  following 
vucc  of  trial,      proceedings  must  be  had : 

1.  The  justice  ordering  the  transfer,  must  imme- 
diately transmit  to  the  justice  of  the  court  to  which  it  is 
transferred,  on  payment  by  the  party  applying,  of  all  costs 
tliat  have  accrued,  all  the  papers  in  the  action,  together 
with  a  certified  transcript  from  his  docket,  of  the  proceed- 
iiigs  therein; 

2.  Upon  the  receipt  by  him  of  such  papers,  the  jus- 
tice of  the  court  to  which  the  case  is  traasferred,  must 
issue  a  notice,  stating  when  and  where  the  trial  will  take 
place,  which  notice  must  be  served  upon  the  parties  at 
least  one  day  before  the  time  fixed  for  trial. 

Effect  of  order  Sec.  706.     From  the  time  of  the  order  changing  the 

of  trial"*  ^'**^*    place  of  trial  is  made,  the  court  to  which  the  action  is 
thereby  transferred,  has  the  same  jurisdiction  over  it  as 
though  it  had  been  commenced  in  such  court. 
Transfer  of  caies  Sbc.  707.      The  parties  to  an  action  in  a  justice's 

court*  **'*'"^'  court,  cannot  give  evidence  upon  any  questions  which  in- 
volve the  title  or  possession  of  real  property,  nor  can  any 
issue  presenting  such  question  be  tried  by  such  court,  and 
if  it  appear  from  the  answer  of  the  defendant,  verified  by 
his  oath  or  that  of  his  agent  or  attorney,  that  the  determi- 
nation of  the  action  will  necessarily  involve  the  question 
of  title  or  possession  to  real  property,  the  justice  must 
suspend  all  further  proceedings  in  the  action,  and  certifv 
the  pleadings,  and  if  any  of  the  pleadings  are  oral,  a  tran- 
script of  the  same,  from  his  docket  to  the  clerk  of  the 
district  court  of  the  district  in  which  said  justice's  precinct 
is  situated,  and  from  the  time  of  filing  such  pleadings  or 
transcript  with  the  clerk,  the  district  court  has  over  the 
action  the  same  jurisdiction  as  if  it  had  been  commenced 
therein ;  Providedy  That  in  cases  of  forcible  entry  and  de- 
tainer, of  which  justices'  courts  have  jurisdiction,  any  evi- 
dence otherwise  competent,  may  be  given,  and  any  question 
properly  involved  therein,  may  be  determined. 
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Chapter  II. 
Manner  of  Commencing  Actions  in  Justices^  Courts, 

Sec.  712.  An  action  in  a  justice's  court  is  com- 
menced by  filing  a  complaint.  Actions,  how 

Sec.'  713.     The  court  must  indorse  on  the  complaint  ~""^*'"«^ 
the  date  upon  which  it  was  filed,  and  at  any  time  within  summon*  may 
one  year  thereafter,  the  plaintiff  may  have  summons  issued.  >«"«  ^>A«n  a 

Sec.  714.  At  any  time  after  the  complaint  is  filed, 
the  defendant  may,  in  writing,  or  by  appearing  and  plead-  Defendant  may 

C^^    ■.«*«:..*^  4-k^  Z^^^-.l^^  ^-C  n.<.»««.^^.»»  waive  Summons. 

ing,  waive  tne  issuing  oi  summons. 

Sec.  715.     Parties  in  justices'  courts  may  appear  and 
act  in  person,  or  by  attorney,  and  any  person  except  the  Partic*  may  ap- 
officer  by  whom  the  summons  or  jury  process  was  served,  S?*by  at^r^y. 
may  act  as  attorney. 

Sec.  716.     When  a  minor,  insane,  or  incompetent 
person   is  a  party,  he  must  appear  either  by  his  general  y^^^^  guardian 
guardian,  if  he  have  one,  or  by  a  guardian  ad  litem  ap-  °"*^^'  ^^"^ 
pointed  by  the  justice.      When  a  guardian  ad  litem  is 
appointed  by  the  justice,  he  must  be  appointed  as  follows: 

1.  If  the  minor,  insane,  or  incompetent  person  be 
plaintifi,  the  appointment  must  be  made  before  the  sum- 
mons is  issued,  upon  the  application  of  the  infant,  if  he  be 
of  the  age  of  iS^urteen  years ;  if  under  that  age,  or  if  in- 
siuie,  or  incompetent,  upon  the  application  of  a  relative  or 
friend ; 

2.  If  the  minor,  insane,  or  incompetent  person  be 
defendant,  the  appointment  must  be  made  at  the  time  the 
summons  is  returned,  or  before  the  answer,  upon  the  appli- 
cation of  the  minor  if  he  be  of  the  age  of  fourteen  years, 
and  apply  at  the  time  or  before  the  summons  is  returned. 
If  he  be  under  the  age  of  fourteen,  or  be  insane  or  incom- 
petent, or  n^lect  so  to  apply,  then  upon  the  application  of 
a  relative  or  friend  or  any  other  party  to  the  action,  or  by 
the  justice  on  his  own  motion. 

Sec.  717.     The  summons  must  be  directed  to  the  de-  c„,«„„„.  ».««, 

/»i  i«iii>*  1  •  ouinmons,  now 

fendant,  and  signed  by  the  justice,  and  must  contain :  ***S***d  directed, 

1.  The  title  of  the  court,  name  of  the  county  and  tain*'  *  °'^" 
city  or  precinct  in  which  the  action  is  commenced,  and  the 

names  of  the  parties  thereto; 

2.  A  sufficient  statement  of  the  cause  of  action,  in 
general  terms,  to  apprise  the  defendant  of  the  nature  of  the 
claim  against  him; 
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3.  A  direction  that  the  defendant  appear  and  answer 
before  the  justice,  at  his  office,  as  specified  in  Section  718 
of  this  Code; 

4.  In  an  action  arising  on  a  contract  for  the  recoven^ 
of  money  or  damages  only,  a  notice  that  unless  the  defen((- 
ant  so  appear  and  answer,  the  plaintiff  will  take  judgment 
for  the  sum  claimed  by  him  (stating  it); 

5.  In  other  actions,  a  notice  that  unless  the  defendant 
so  appear  and  answer,  the  plaintiff  will  apply  to  the  court 
for  the  relief  demanded.  If  the  plaintift  has  appeared  by 
attorney,  the  name  of  the  attorney  must  be  indorsed  upon 
the  summons. 

Time  for  a  pear-  "^^^  ^^^'     "^^  *™®  spccificd  iu  thc  summons  for  the 

ance  of  d<lond-   appearance  of  the  defendant  must  be  as  follows: 

1.  If  an  order  of  arrest  is  ^indorsed  upon  the  sum- 
mons, forthwith; 

2.  In  all  other  cases,  the  summons  must  contain  a 
direction  that  the  defendant  must  appear  and  answer  the 
complaint  within  five  da}rs,  if  the  summons  is  served  in 
the  city  or  precinct  in  which  the  action  is  brought;  within 
ten  days,  if  served  out  of  the  precinct  or  city,  but  in  the 
county  in  which  the  action  is  brought;  and  within  twenty 
days,  if  served  elsewhere. 

Alias  summons  Sec.  719.     If  the  summous  is  returned  without  being 

served  upon  any  or  all  of  the  defendants,  the  justice,  upon 
the  demand  of  the  plaintiff,  may  issue  an  alias  summons  in 
the  same  form  as  the  original,  except  that  he  may  fix  the 
time  for  the  appearance  of  the  defendant  at  a  period  not  to 
exceed  ninety  ctays  from  its  date. 

Sec.  720.    The  justice  may,  within  a  year  from  the 
date  of  the  filing  of  the  complaint,  issue  as  many  alias 
summonses  as  may  be  demanded  by  the  plaintiff. 
Summons  limi-  ^^^'  ^^1.     The  summous  cannot  be  served  out  of  the 

utions  on  scr-  countv  iu  which  the  action  is  commenced,  except,  when  the 
action  IS  brought  upon  a  jomt  contract  or  obligation  of 
two  or  more  persons,  who  reside  in  different  counties,  and 
the  summons  has  been  served  upoti  the  defendant,  resident 
of  the  countv,  in  which  case  the  summons  may  be  served 
upon  the  other  defendant  out  of  the  county;  and  except, 
also,  when  an  action  is  brought  against  a  party  who  has 
contracted  to  perform  an  obligation  at  a  particular  place, 
and  resides  in  a  different  county,  in  which  case  summons 
may  be  served  in  the  county  where  he  resides;  and  except, 
also,  where  an  action  is  brought  for  injuiy  to  person  or 
property,  and  the  defendant  resides  in  a  different  county ; 
in  whidi  case  summons  may  be  served  in  the  county  where 


■Same. 


wice  oif. 
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the  defendant  resides.  When  the  defendant  resides  in  the 
county  where  the  action  is  brought,  the  summons  cannot 
be  served  within  two  days  of  the  time  fixed  for  the  ap- 
pearance of  the  defendant;  when  he  resides  out  of  the 
county,  and  the  summons  is  served  out  of  the  county,  the 
summons  cannot  be  served  within  five  days  of  such  time. 

Sec.  722. .  The  summons  may   be  served  by  any  summoni,  hy 
sheriff  of  the  county,  or  constable  of  the   precinct,  or  jjjjd*"^  ^^^ 
marshal  of  the  city,  in  which  the  service  is  made;  or  by 
any  male  resident,  over  the  age  of  twenty-one  years,  not  a  « 

party  to  the  suit,  within  the  county  wherein  tne  action  is 
brought,  and  must  be  served  and  returned,  as  provided  in 
actions  commenced  in  the  district  court;  or  it  may  be 
served  by  publication,  and  the  sections  of  this  Code  pro- 
viding for  the  publication  of  summons  issued  out  of  the 
district  court,  are  applicable  to  the  justice's  court,  the 
necessary  changes  and  substitutions  being  made  therein. 

Sec.  723.     When  all  the  parties  served  with  process  when  justice 
shall  have  appeared,  or  some  of  them  have  appeared,  and  ^^^^^^^^' 
the  remaining  defendants  have  made  default,  the  justice 
must  fix  a  day  for  the  trial  of  said  cause,  and  notify  the 
plaintiff  and  the  defendant  who  have  appeared,  thereof. 
The  parties  are  entitled  to  one  hour  in  which  to  appear,  ,^r7nc^*^" 
after  the  time  fixed  in  the  summons,  but  are  not  bound  to 
remain  longer  than  that  time  unless  both  parties  have  ap- 
peared, and  the  justice  being  present,  is  engaged  in  the 
trial  of  another  cause. 


Chapter  III. 
PleadingB  in  JuMcetf  Courts. 

Sec.  728.     Pleadings  in  a  justice's  court:  Form  of  lead- 

1.  Are  not  required  to  be  in  a  particular  form;  but  ^^    **** 
must  be  such  as  to  enable  a  person  of  common  understand- 
ing to  know  what  is  intended; 

2.  May,  except  the  complaint,  be  oral  or  in  writing; 

3.  Need  not  oe  verified  unless  otherwise  provided  m 
this  Code; 

4.  If  in  writing,  must  be  filed  with  the  justice; 

5.  If  oral,  an  entry  of  their  substance  must  be  made 
in  the  docket 
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Pleadings. 


Complaint  de- 
fined. 


When  may 
demur. 

Answer. 


If  the  defend- 
ant omits  to  set 
up  counter 
claim. 


When  plaintiff 
may  demur  to 
answer. 


Proceedings  on 
demurre  r. 


Amendment  of 
pleadings. 


Sec.  729.     The  pleadings  are  : 

1 .  The  complaint  of  the  plaintiff; 

2.  The  demurrer  to  the  complaint; 

3.  -  The  answer  by  the  defendant; 

4.  The  demurrer  to  the  answer. 

Sec.  730.  The  complaint  in  justices'  courts  is  a  con- 
cise statement  in  writing  of  the  facts  constituting  the 
Elaintiff's  cause  of  action;  or  a  copy  of  the  account,  note, 
ill,  bond,  or  instrument  upon  which  the  action  is  based. 

Sec.  731.  The  defendant  may  at  any  time  before 
answering,  demur  to  the  complaint. 

Sec.  732.  The  answer  may  contain  a  denial  of  any 
or  all  of  the  material  facts  stated  in  the  complaint,  whim 
the  defendant  believes  to  be  untrue,  and  also  a  statement, 
in  a  plain  and  direct  mannei*,  of  any  other  fects  constitut- 
ing a  defense  or  counter  claim,  upon  which  an  action 
might  be  brought  by  the  defendant  against  the  plaintiff  in 
a  justice's  court. 

Sec.  733.  If  the  defendant  omit  to  set  up  a  counter 
claim  in  the  cases  mentioned  in  the  last  section,  neither  he 
nor  his  assignee  can  afterwards  maintain  an  action  against 
the  plaintiff  therefor. 

Sec.  734.  When  the  answer  contains  new  matter  in 
avoidance,  or  constituting  a  defenbc  or  a  counter  claim,  the 
plaintiff  may,  at  any  time  before  trial,  demur  to  the  same 
for  insufficiency,  stating  therein  the  grounds  of  such  de- 
murrer. 

Sec.  735.  The  proceedings  on  demurrer  are  as 
follows: 

1.  If  the  demurrer  to  the  complaint  is  sustained,  the 
plaintiff  may,  within  sudi  time,  not  exceeding  two  days,  as 
the  court  allows,  amend  his  complaint; 

2.  If  the  demurrer  to  a  complaint  is  overruled,  the 
defendant  may  answer  forthwith; 

3.  If  the  demurrer  to  an  answer  is  sustained,  the 
defendant  may  amend  his  answer  within  such  time,  not 
exceeding  two  days,  as  the  court  may  allow; 

4.  If  the  demurrer  to  an  answer  is  overruled,  the 
action  must  proceed  as  if  no  demurrer  had  been  interposed. 

Sec.  736.  Either  may,  at  any  time  before  the  con- 
clasion  of  the  trial,  amend  any  pleading,  but  if  the  amend- 
ment is  made  afler  the  issue,  and  it  appear  to  the  satisfac- 
tion of  the  court,  by  oath,  that  an  adjournment  is  neces- 
sary to  the  adverse  party  in  consequence  of  such  amend- 
ment, an  adjournment  must  be  granted.  The  court  may 
also,  in  its  discretion,  when  an  adjournment  will  by  the 
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amendment  be  rendered  necessary,  require,  as  a  condition 
•  to  the  allowance  of  such  amendment,  made  after  issue 
joined,  the  payment  of  costs  to  the  adverse  party,  to  be  fixed 
by  the  court,  not  exceeding  twenty  dollars.  The  court  may 
also,  on  such  terms  as  may  be  just,  and  on  payment  of 
costs,  relieve  a  party  from  a  judgment  by  default  taken 
gainst  him  by  his  mistake,  inadvertence,  surprise,  or  ex- 
cusable neglect,  but  the  application  for  such  relief  must  be 
made  within  ten  days  after  the  entry  of  the  judgment  and 
upon  an  affidavit  showing  good  cause  therefor.  Auwer  or  de. 

Sec.  737.     When  the  pleading  b  amended,  the  ad-  SSSSed  piead- 
verse  party  may  answer  or  demur  to  it  within  such  time,  *"«*• 
not  exceeding  two  days,  as  the  court  may  allow. 


Chapter  IV. 
ProvigioncU  Remedies  in' Justices^  Oourts. 

Sbc.  742.    An  order  to  arrest  the  defendant  may  be  otderof  arre»t. 
indorsed  on  a  summons  issued  by  a  justice,  and  the  defend-  SiUJi**'®'  ***' 
ant  may  be  arrested  thereon  by  the  sheriff,  constable,  or 
city  marshal,  at  the  time  of  serving  the  summons,  and 
brought  before  the  justice,  and   detained  until  duly  dis- 
charged, in  the  following  cases : 

1.  In  an  action  for  the  recovery  of  money  or  dam- 
ages, on  a  cause  of  action  arising  upon  contract,  express  or 
implied,  when  the  defendant  is  alK>ut  to  depart  from  the 
Territory,  with  intent  to  defraud  his  creditors; 

2.  In  an  action  for  a  fine  or  penalty,  or  for  money  or 
property  embezzled  or  fraudulently  misapplied,  or  con- 
verted to  his  own  use  by  one  who  received  it  in  a  fiduciary 
capacity; 

3.  When  the  defendant  has  been  guilty  of  a  fraud  in 
contracting  the  debt  or  incurring  the  obligation  for  which 
the  action  is  brought; 

4.  When  the  defendant  has  removed,  concealed  or 
disposed  of  his  property,  or  is  about  to  do  so,  witli  intent 
to  defraud  his  creditors.  But  no  female  can  be  arrested  in 
any  civil  action. 

Sec.  743.     In  cases  under  the  first  subdivision  of  the  o,dcr  executed 
preceding  section,  or  when  the  defendant  is  about  to  depart  iJ^*Ty^*[i"f ' 
irom  the  Territorj^,  the  order  of  arrest  may  be  executed, 
and  the  defendant  arrested  in  any  county  in  the  Territory. 
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Sec.  744.     Before  an  order  for  an  arrest  can  be  made, 
u^e?uktng  for    the  partv  applying  must  prove  to  the  satisfaction  of  the* 
order  of  arrest,    jyg^i^^  ]yy  ^hc  affidavit  of  himsclf  or  somc  other  person, 

the  facts  upon  which  the  application  is  founded.  The 
plaintiff  must  also  execute  and  deliver  to  the  Justice  a 
written  undertaking  in  the  sum  of  three  hundred  dollars, 
with  sufficient  sureties,  to  the  effect  that  the  plaintiff*  will 
pay  all  costs  that  may  be  adjudged  to  the  defendant,  and  all 
damages  which  he  may  sustain  by  reason  of  the  arrest,  if 
the  same  be  wrongful,  or  without  sufficient  cause,  not  ex- 
ceeding the  sum  specified  in  the  uudertakine. 

Sec.  745.     The  defendant,  immediately  upon  being 

resied^lnCst  be'   arrcstcd,  must  be  taken  to  the  office  of  tlie  justice  who 

wurt  immtSi-****  DMwie  the  order,  and  if  he  be  absent  or  unable  to  try  the 

*'**y-  action,  or  if  it  be  made  to  appear  to  him,  by  the  affidavit 

of  the  defendant,  that  he  is  a  material  witness  in  the  action, 

the  officer  must  immediately  take  the  defendant  before  a 

justice  of  that  or  an  adjoining  precinct  of  the  county,  who 

must  take  jurisdiction  of  the  action,  and  proceed  tnereon 

^  if  the  summons  had  been  issued  and  the  order  of  arrest 

made  by  him. 

The  officer  must  Sec.  746.     Thc  officcr  making  the  arrest  must  imme- 

give  notice  tcr     (Jiately  orivc  uoticc  thcrcof  to  the  piaintiffl  or  his  attorney 

the  plaintiff  of  "^   ?         j   •     j  xi_  ^  j        i_        -i. 

arrest.  or  agcut,  and  mdorse  on  the  summons,  and  subscribe  a  cer- 

tificate, stating  the  time  of  serving  the  same,  the  time  of 
the  arrest  and  of  his  giving  notice  to  the  plaintiff*. 
The  officer  Sec.  747.     The  officer  making  the  arrest  must  keep 

defcLdMt."  '  *  the  defendant  in  custody  until  duly  discharged  by  order  of 

the  justice. 
Writ  of  attach-  Sec.  748.    A  wrft  to  attach  the  property  of  the  de- 

u^iTaffidHJu"*  fendant  must  be  issued  by  the  justice  at  the  time  of,  or 
after  issuing  summons  and  before  answer,  on  receiving  an 
affidavit  by  or  in  behalf  of  the  plaintiff*,  showing  the  same 
facts  as  are  required  to  be  shown  by  the  affidavit  for  at- 
tachment out  ot  the  district  court. 
Undertaking  on  Sec.  749.     Bcforc  issuiug  thc  Writ  the  justice  must 

attachment  mu&t  •  ...  j.^i»  al_  _xX»  "ll.         i    •    x'xp 

be  required.  rcquirc  a  wnttcu  undertaking  on  the  part  of  the  plaintiff, 
with  two  or  more  sufficient  sureties,  in  a  sum  not  less  than 
fifty  nor  more  than  three  hundred  dollars,  to  the  effect  that 
if  the  defendant  receives  judgment,  the  plaintiff^  will  pav 
all  costs  that  may  be  awarded  to  the  defendant,  and  all 
damages  which  he  may  sustain  by  reason  of  the  attach- 
ment, not  exceeding  the  sum  specified  in  the  undertaking. 
writof  atach-  Sec.  750.     The  writ  may  be  directed  to  the  sheriff  or 

ment,  sutwwnce  g^^y  constable  of  thc  couuty,  or  the  sheriff^  of  any  other 
county,  and  must  require  him  to  attach  and  safely  keep  all 
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the  property  of  the  defendant  within  his  coanty^  not  ex- 
empt from  execution,  or  so  much  thereof  as  may  be  suffi- 
cient to  satisfy  the  plaintiff's  demand,  the  amount  of  which 
must  be  stated  in  conformity  with  the  complaint,  unless  officer  may  uke 
the  defendant  give  him  security,  by  the  undertaking  of  two  f  ".J^adofiev*. 
sufficient  sureties,  in  an  amount  sufficient  to  satisfy  such  ing- 
demand,  besides  costs;    in  which  case,  to  take  such  under- 
taking. 

Sec.  751.    The  sections  of  this  Code  providing  for  ceruinprovia- 
attachments  out  of  the  district  courts  except  as  in  this  j^p^iy't^* 
Chapter  expressly  provided,  are  applicable  to  attachments 
issued  out  of  justices'  courts;    the  necessary  changes  and 
substitutions  being  made  therein. 

Sec.  752.  In  an  action  to  recover  possession  of  per-  ^^^  ^^^.^  ^^^ 
sonal  property,  the  plaintiff  may,-  at  the  time  of  issuing  dcu very  enforced 
summons,  or  at  any  time  thereafter  before  answer,  claim 
the  delivery  of  such  property  to  him ;  and  the  sections  of 
this  Code  providing  tne  practice  in  proceedings  for  claim 
and  delivery  of  personal  property  in  the  district  court,  are 
applicable  to  like  proceeaings  in  justice's  courts,  the  nec- 
essary changes  and  substitutions  being  made  therein. 


Chapter  V. 

Defaults f  Podponementa,  Trials  and  Judgments  in  Justices^ 

Cburts. 

Sec.  757.  When  the  defendant  fails  to  appear  and 
answer  or  demur  at  the  time  specified  in  the  Summons,  or  ^SSSSSi  flu^ 
within  one  hour  thereafter,  the  justice  must  hear  the  evi-  '®»i»p«**"' 
dence  offered  by  the  plaintiff,  and  must  render  judgment 
in  his  favor  for  such  a  sum  (not  exceeding  the  amount 
stated  in  the  summons)  as  appears  by  such  evidence  to 
be  just. 

Sec.  758,     In  the  following  cases  the  same  proceed- 
ings must  be  had,  and  judgment  must  be  rendered  in  like  a^iuTSefend- 
manner,   as  if   the  defendant  had  failed  to  appear  and  Je"r.°"  **•""" 
answer  or  demur: 

1.  If  the,  complaint  has  been  amended,  and  the  de- 
fendant fails  to  answer  it  as  amended,  within  the  time  al- 
lowed by  the  court; 

2.  If  the  demurrer  to  the  complaint  is  overruled, 
and  the  defendant  fails  to  answer  at  once ; 
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3.     If  the  demurrer  to  the  answer  is  sustained,  and 
the  defendant  fails  to  amend  the  answer  within  the  time 
allowed  by  the  court. 
Time  when  Sec.   759.     Unlcss  postpoued  as    provided   in   this 

^'1^mS!i^.  Chapter,  or  unless  transferred  to  another  court,  the  trial  of 
the  action  must  commence  at  the  expiration  of  one  hour 
from  the  time  specified  in  the  summons  for  the  appearance 
of  the  defendant,  and  the  trial  must  be  continued,  without 
adjournment  for  more  than  twenty-four  hours  at  any  one 
time,  until  all  the  issues  therein  are  disposed  of.  • 

Sec.  760.     The  court  may,  of  its  own  motion,  post- 

raay*Sf7tt^      POUC  thc  trial  *. 

motion  poatpone  J  ^     YoT  uot  cxcecding  ouc  dav,  if,  at  the  time  fixed  by 

law  or  by  an  order  of  the  court  for  the  trial,  the  court  is 
engaged  m  the  trial  of  another  action ; 

2.  For  not  exceeding  two  days,  if,  by  an  amendment 
of  the  pleadings,  or  the  allowance  of  time  to  make  such 
amendment  or  to  plead,  a  postponement  is  rendered  nec- 
essary; 

3.  For  not  exceeding  three  days,  if  the  trial  is  upon 
issues  of  fact,  and  a  jury  has  been  demanded. 

Poftponemeiit  ^^^-  ^6^'     ^^  court  may,  by  consent  of  the  parties, 

b;  consent.        givcu  iu  Writing  or  in  open  court,  postpone  the  trial  to  a 
time  agreed  upon  by  the  parties. 

Postponement  ^^^'    ^^^*       "^^^  ^^^  ^^y  ^  pOStpOUed  UpOU   the  ap- 

upon  application  pHcatiou  of  cithcr  party,  for  a  period  not  exceeding  four 
party.        mouths : 

1.  The  party  making  the  application  must  prove,  by 
his  own  oath  or  otherwise,  that  he  cannot,  for  want  of  ma- 
terial testimony,  which  he  expects  to  procure,  safely  pro- 
ceed to  trial,  and  must  show  in  what  respect  the  testimony 
expected  is  <naterial,  and  that  he  has  used  due  diligence  to 
procure  it,  and  has  been  unable  to  do  so; 

2.  If  the  application  is  on  the  part  of  the  plaintifi^, 
and  the  defendant  is  under  arrest,  a  postponement  for  more 
than  three  hours  discharges  the  defendant  from  custody; 
but  the  action  may  proceed  notwithstanding,  and  the  de- 
fendant is  subject  to  arrest  on  execution,  in  the  same  man- 
ner as  if  he  had  uot  been  discharged; 

3.  If  the  application  is  on  the  part  of  a  defendant 
under  arrest,  before  it  can  be  granted  ne  must  execute  an 
undertaking,  with  two  or  more  sufiicient  sureties,  to  be  ap- 
proved by,  and  in  a  sum  to  be  fixed  fcy  the  justice,  to  tlie 
effect  that  he  will  render  himself  amenable  to  the  process 
of  the  court  during  the  pendency  of  the  action,  and  to  such 
as  may  be  issued  to  enforce  the  judgment  therein;  or  that 
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r 

the  saretiee  will  pay  to  the  plaintiff  the  amount  of  any 
judgment  which  he  may  recover  in  the  action,  not  exceed- 
ing the  amount  specified  in  the  undertaking.  On  filing  the 
undertaking  specified  in  this  subdivision,  the  justice  must 
order  the  defendant  to  be  discharged  from  custody; 

4.  The  party  making  the  application  must,  if  re- 
quired by  the  adverse  party,  consent  that  the  testimony  of 
any  witness  of  such  adverse  party,  who  is  in  attendance, 
may  be  then  taken  by  deposition  l)efore  the  justice,  and 
that  the  testimony  so  taken  may  be  read  on  the  trial,  with 
the  same  effect,  and  subject  to  the  same  objections,  as  if  the 
witness  was  produced ;  but  the  court  may  recjuire  the  party 
making  the  application  to  state,  upon  affidavit,  the  evidence 
which  he  expects  to  obtain ;  and  if  the  adverse  party  there- 
upon admit  that  such  evidence  would  be  given,  and  that  it 
be  considered  as  actually  given  on  the  trial,  or  offered  and 
overruled  as  improper,  the  trial  must  not  be  postponed. 

Sec.  763.     No  adjournment  must,  unless  by  consent,  „       . 

■  .    J   /.  .     •••',  1  '  ,  "^       1  '  No  continuance 

be  graqted  tor  a  period  longer  than  ten  days,  upon  the  ap-  for  more  than 
plication  of  either  party,  except  upon  condition  that  such  ^mJ? unless 
party  file  an  undertaking  in  an  amount  fixed  by  the  court,  HKSrSiSS^' 
with  two  sureties,  to  be  approved  by  the  justice,  to  the 
effect  that  they  will  pay  to  the  opposite  party  the  amount 
of  any  judgment  which  may  be  recovered  against  the  party 
applying,  not  exceeding  the  sum  specified  in  the  under- 
taking. 

Sec.  764.     Issues  arise  upon  the  pleadings,  when  a  issues  defined, 
fact  or  conclusion  of  law  is  maintained  by  one  party  and  J^fi^JS^*^*'* 
is  controverted  by  the  other.     They  are  of  two  kinds:  1, 
of  law;  and,  2,  of  fact. 

Sec.  765.     An  issue  of  law  arises  upon  a  demurrer  j^^^  ^^  ^^ 
to  the  oomplaintf  or  answer,  or  to  some  part  thereof.  how  raised. ' 

Sec.  766.     An  issue  of  fact  arises:  lasueoffcct 

1.  Upon  a  material  all^ation  in  the  complaint  con-  howmised.' 
troverted  by  the  answer;  and, 

2.  Upon  new  matter  in  the  answer,  except  an  issue 
of  law  is  joined  thereon. 

Sec.  767.    An  issue  of  law  must  be  tried  by  the  i„ueofinw, 
court.  •^o^  ^^^ 

Sec.  768.     An  issue  of  fact  must  be  tried  by  a  jury,  i,,ue  of  fact, 
unless  a  jury  is  waived,  in  which  case  it  must  be  tried  by  ^"^  ^^' 
the  court 

Sec.  769.     A  jury  may  be  waived : 

1.  By  consent  of  parties,  entered  in  the  docket;  i^SyidT' 

2.  By  a  failure  of  either  party  to  demand  a  jury 
before  the  commencement  of  the  trial  of  an  issue  of  fact; 
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Either  party 
failing  to  apo 
pear. 


Chatleiiges  to 
juron. 


Manner  of 
pleading  a  writ* 
ten  instrament. 


If  a  copy  of 
an  inatnuaeni  be 
filed,  llie  aigna- 
turRM  deemed 
admitted. 


Judgment  by 
•confesaioB. 


Judgment  of 
dbmitsfal. 


3.  By  the  failure  of  either  party  to  appear  at  the 
time  fixed  for  the  trial  of  an  issue  of  fact. 

Sec.  770.  If  either  party  fails  to  appear  at  the  time 
fixed  for  trial,  the  trial  may  prooeed  at  the  request  of  the 
adverse  party. 

Sec.  771.  The  challenges  are  either  peremptory,  or 
for  cause.  Each  party  is  entitled  to  three  peremptory 
challenges.  Either  party  may  challenge  for  cause  on  any 
grounds  set  forth  as  grounds  for  such  challenge  in  the  dis- 
trict court.  Challenges  for  caase  must  be  tried  by  the 
court. 

Sec.  772.  When  the  cause  of  action  or  counter 
claim  arises  upon  an  account  or  instrument  for  the  pay- 
ment of  money  only,  the  court,  at  any  time  before  the 
trial,  may,  by  an  order  under  his  hand,  reauire  the  orig- 
inal to  be  exhibited  to  the  inspection  of,  ana  a  copy  to  be 
furnished  to  the  adverse  party,  at  such  time  as  may  be 
fixed  in  the  order;  or  if  such  order  is  not  obeyed,  the  ac- 
count or  instrument  cannot  be  given  in  evidence. 

Sec.  773.  If  the  plaintiff  annex  to  his  codiplaint, 
or  file  with  the  justice  at  the  time  of  issuing  the  summons, 
the  original,  or  a  copy  of  the  promissory  note,  bill  of  ex- 
change, or  other  written  obligation  for  the  payment  of 
money,  upon  which  the  action  is  brought,  the  defendant  is 
deemed  to  admit  the  genuineness  of  the  si^atures  of  the 
makers,  indorsers,  or  assignors  thereof,  unless  he  specifi- 
cally denies  the  same  in  his  answer,  and  verify  the  answer 
by  his  oath. 

Sec.  774.  Judgments  upon  confession  may  be  en- 
tered up  in  any  justice's  court  specified  in  the  confession  in 
any  amount  of  which  the  justice  has  jurisdiction. 

Sec.  775.  Judgment  that  the  action  be  dismissed 
without  prejudice  to  a  new  action,  may  be  entered,  with 
costs,  in  the  following  cases: 

1.  When  the  plaintiff  voluntarily  dismisses  the  ac- 
tion before  it  is  finally  submitted; 

2.  When  he  fails  to  appear  at  the  time  specified  in 
the  summons,  or  at  the  time  to  which  the  action  has  been 
postponed,  or  within  one  hour  thereafter; 

3.  When,  after  a  demurrer  to  the  complaint  has  been 
sustained,  the  plaintiff  fails  to  amend  it  within  the  time 
allowed  by  the  court; 

4.  When  it  is  objected  at  the  trial,  and  appears  by 
the  evidence  that  the  action  is  brought  in  the  wrong 
county,  or  precinct,  or  city;  but  if  the  objection  is  taken 
and  overruled,  it  is  cause  only  of  reversal  on  appeal,  and 
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Judgm« 
verdict. 


•nt  upon 


does  not  otherwise  invalidate  the  judgment;  if  not  taken 
at  the  trial,  it  is  waived. 

Sec.  776.  When  a  trial  by  a  jury  has  been  had,  judg- 
ment must  be  entered  by  the  justice  at  onoe  in  conformity 
with  the  verdict. 

Sec,  777.    When  the  trial  is  by  the  court,  judgment  judgment  alter 
must  be  entered  at  the  close  of  the  trial,  or  within  two  ^^»^^y^^^^^ 
days  thereafter. 

Sec.  778.     The  judgment  in  justices'  courts  must  be  judgment,  how 
entered  substantially  m  the  form  required  by  Section  548  SJtoSlnTiS- 
of  this  Code.    When  the  judgment  is  rendered  in  a  case  J«ottoarrest. 
where  the  defendant  is  subject  to  arrest  and  imprisonment 
thereon,  the  fact  that  the  defendant  is  so  subject  must  be 
stated  in  the  judgment. 

Sec.  779.     When  the  amount  found  due  to  either  ir  thesumfouDd 
party  exceeds  the  sum  for  which  the  justice  is  authorized  to  jllJudSSSl!  ^. 
enter  judgment,  such   partv  may  remit  the  excess,  and 
judgment  may  be  rendered  for  the  residue. 

Sec.  780.  If  the  defendant,  at  any  time  before  the  q^^  ^  compro- 
trial,  oflfer  in  writing  to  allow  iudgment  to  be  taken  against  «n^  ^^^^  ^ 
him  for  a  specified  sum,  the  plaintifi^  may  immediately  have 
judgment  t&erefor,  with  the  costs  then  accrued,  but  if  he 
does  not  accept  such  ofier  before  the  trial,  and  &il  to  re- 
cover in  the  action  a  sum  in  excess  of  the  ofier,  he  can  not 
recover  costs,  but  costs  must  be  adjudged  against  him  from 
the  time  of  the  offer,  and  if  he  recover,  be  deducted  from 
his  recovery.  But  the  offer  and  failure  to  accept  it  can 
not  be  given  in  evidence  to  affect  the  recovery  otherwise 
than  as  to  costs. 

Sec.  781.    The  justice  must  tax  and  include  in  the  SSSduTtiS?*"* 
judgment,  the  costs  allowed  by  law  to  the  prevailing  party,  judgment 

Sec.  782.    The  justice,  on  the  demand  of  a  party  AUtmctoCjudg- 
in  whose  favor  judement  is  rendered,  must  eive  him  an  ^ent. 
abstract  of  the  judgment  in  substantially ,  me  following 
form  (filling  blanks  according  to  the  fact) : 

Territory  of  Utah,  County  of . plaintiff  vs. 

defendant,  in  justice's  court  before ,  justice  of  the 

peace, precinct  or  city, 188—,  (insert  date  of  ab- 
stract) judgment  entered  for  plaintiff,  (or  defendant)  for 

I         on  the        day  of ,  188 — .     I  certify  that  the 

foregoing  is  a  correct  abstract  of  a  judgment  rendered  in 
said  action  in  my  court,  or  (as  the  case  may  be)  in  the 

court  of justice  of  the  peace,  as  appears  by  his  docket 

now  in  my  possession  as  his  successor  in  office. 

Justice  of  the  Peace. 


298  LAWS  OF  UTAH. 

Sec.  783.     The  abstract  may  be  filed  and  docketal 

filed  Sid  dScL     in  the  office  of  the  district  clerk  of  the  judicial  district  in 

office"*^'"''*     which  the  judgment  was  rendered,  and  must  be  docketwl 

in  tlie  judgment  docket  of  the  district  court  thereof.    The 

time  of  the  receipt  of  the  abstract  by  the  clerk  must  l)e 

noted  by  him  thereon,  and  entered  in  the  docket. 

Effect  of  docket-  Sec.  784.     From  the  time  of  the  docketing  in  the 

'"*  district  clerk's  office,  execution  may  be  issued  thereon  bv 

the  district  clerk  to  the  United  States  marshal,  or  to  the 

sheriff  of  any  ooimty  in  the  Territory,  where  the  same  is 

to  be  served,  in  the  same  manner  and  with  like  effect  as  if 

issued  on  judgments  of  the  district  court. 

Sec.  785.  A  judgment  rendered  in  justices'  court 
Hen*unjes«  ab-*  crcatcs  uo  licu  upou  any  lands  of  the  defendant,  unless 
«ed?  '*  *''*'^'"  such  an  abstract  is  filed  and  docketed  in  the  office  of  the 
clerk  of  the  district  court  of  the  judicial  district  in  whi(?h 
the  lands  are  situated ;  when  so  filed  and  docketed,  such  a 
judgment  is  a  lien  upon  the  real  property  of  the 
judgment  debtor,  not  exempt  from  execution,  situated  in 
that  judicial  district,  for  the  period  of  five  years  from  the 
date  of  the  judgment  unless  the  judgment  be  previously 
satisfied. 


Execution  may 


Chapter  VI. 
Executions  from  Justice^  Courts, 

Sec.  790.     Execution  for  the  enforcement  of  a  judg- 
iifueat  any  umc  mcut  of  a  justice's  court,  may  be  issued  on  the  application 
ve  years  ^^  ^j^^  partv  entitled  thereto,  at  any  time  within  five  rears 
from  the  eitry  of  judgment. 

Execution  con-  ^^^"   '^^*     '^^^  cxecutiim  whcn  issued  by  a  justice, 

tents  of.  '  shall  be  directed  to  the  sheriff,  or  to  a  constable  of  the 
county,  and  subscribed  by  the  justice  by  whom  the  judg- 
ment was  rendered,  or  by  bis  successor  in  office.  It  shall 
intelligibly  refer  to  the  judgment,  by  stating  the  names  ot 
the  parties,  and  the  name  of  the  justice  before  whom,  ami 
of  the  county  and  precinct  where,  and  the  time  when  it  was 
rendered,  the  amount  of  the  judgment,  if  it  be  for  money, 
and  if  less  than  the  whole  is  due,  the  true  amount  due 
thereon.  It  must  contain,  in  like  cases,  similar  directions  to 
the  sheriff  or  cfonstable,  as  are  reciuiral  in  executions  wssue^l 
from  the  district  court. 
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ScE.  792.  An  execution  may,  at  the  request  of  the 
judgment  creditor,  be  renewed  before  the  expiration  of  the  cutJon. 
time  fixed  for  its  return,  by  the  word  "renewed"  written 
thereon,  with  the  date  thereof  and  subscribed  by  the  justice. 
Such  renewal  has  the  effec^t  of  an  original  issue,  and  may 
be  repeated  as  often  as  necessary.  If  an  execution  is  re- 
turned unsatisfied,  another  may  be  afterwards  issued. 

Sec.  793.     The  sheriff  or  constable  to  whom  the  ex-  ri...««f^«,^r 

.        1 .  1  1  .1  Duty  of  omcer 

eeution  is  directed,  must  execute  the  same  in  the  same  receiving  exccu- 
manner  as  the  sheriff  is  required  to  proceed  upon  execu-    ^" 
tions  directed  to  him,  and  the  constable  when  the  execu- 
tion is  directed  to  him,  is  vested  for  that  purpose  with  all 
the  power  of  the  sheriff. 

Sec.  794.     The  provisions  of  this  Code  as  to  pro-  c^^ain  provis- 
ceedings  supplementary  to  execution  in  the  district  court,  j^Slc**     *****''' 
are  applicable  to  justices'  courts,  the  necessar}'  changes  and 
substitutions  being  made  therein. 


Chapter  VII. 

General  Provisumg  RekUing  to  JusUoes^  Courts. 

Sec.  800.     A  justice  may  punish,  as  for  contempt,  contempts,  may 
|)ersons  guilty  of  the  following  acts,  and  no  other :  punish  for.' 

1.  Disorderly,  contemptuous  or  insolent  behavior 
toward  the  justice  while  holding  court,  tending  to  inter- 
rupt the  due  course  of  a  trial  or  other  judicial  proceeding ; 

2.  A  breach  of  the   peace,  boisterous   conduct,  or       • 
violent  disturbance  in  the  presence  of  the  justice,  or  in  the 
immediate  vicinity  of  the  court  held  by  him,  tending  to 
interrupt  the  due  course  of  a  trial  or  other  judicial  pro- 
ceeding; 

3.  Disobedience  or  resistance  to  the  execution  of  a 
lawful  order  or  process,  made  or  issued  by  him; 

4.  Disobedience  to  a  subpoena  duly  served,  or  refus- 
ing to  be  sworn,  or  to  answer  as  a  witness; 

5.  Rescuing  any  pei-son  or  property  in  the  custody 
of  an  officer  by  virtue  of  an  order  or  process  of  the  court 
held  by  him. 

Sec.  801.      When  a  contempt  is  committed  in  the  proceeding  for 
immediate  view  and  presence  of  the  justice,  it  may  be  pun-  contempl^. 
i>hed  summarily;   to   that   end  an  order  must  be  made 
reciting  the  facts,  as  they  occurred,  and  adjudging  that  the 
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person  proceeded  against  is  thereby  guilty  of  contempt, 
and  that  he  be  punished  as  therein  prescribed. 
Same.  Sec.  802.     Whcu  the  contempt  is  not  committed  in 

the  immediate  view  and  presence  of  the  justice,  a  warrant 
of  arrest  may  be  issued  by  such  justice,  on  which  the  per- 
son so  guilty  may  be  arrested  and  brought  before  the  justice 
immediately,  when  an  opportunity  to  be  heard  in  his  de- 
fense or  excuse  must  be  given.  The  justice  may  there- 
upon discharge  him,  or  may  convict  him  of  the  onense. 
Sec.  803.     A  justice  may  punish  for  contempts  by 

Punishments  tor  n  •  •  *!  i_a1_i_2S  j.   j.  j- 

contempts.         fine  or  impHSOumcut,  or  both;  such  fine  not  to  exceed  in 

any  case  one  hundred  dollars,  and  such   imprisonment 

one  day. 

The  conviction  ^^^'  ^^^'     '^^^  couvictiou,  Specifying   particularly 

niiut  be  entered  the  oficnse  and  the  judcnnent  thereon,  must  be  entered  by 

in  docket.  .i       •       .•        •      i_«     j      i     x 

the  justice  m  his  dockets 
Docket,  what  to  Sec.  805.     Evcry  justice  must  keep  a  book,  denomi- 

contain.  natcd  a  "docket,^'  in  which  must  be  entered: 

1.  The  title  of  every  action  or  proceeding; 

2.  The  object  of  the  action  or  proceeding;  and,  if  a 
sum  of  money  be  claimed,  the  amount  thereof; 

3.  The  date  of  the  summons  and  the  time  of  its 
return ;  and  if  an  order  to  arrest  the  defendant  be  made, 
or  a  writ  of  attachment  be  issued,  a  statement  of  the  fact; 

4.  The  time  when  the  parties,  or  either  of  them,  ap- 
pear, or  their  non-€ippearance,  if  default  be  made;  a 
minute  of  the  pleadings  and  motions,  if  in  writing,  refer- 
ring to  them ;  if  not  in  writing,  a  condse  statement  of  the 
material  ^rts  of  the  pleadings; 

5.  Every  adjournment,  stating  on  whose  application, 
*       and  to  what  time; 

6.  The  demand  for  a  trial  by  jury,  when  the  same  is 
made,  and  by  whom  made,  the  order  for  the  jury,  and  the 
time  appointed  for  the  return  of  the  jury,  and  for  the  trial ; 

7.  The  names  of  the  jurors  who  appear  and  are 
sworn,  the  names  of  all  witnesses  sworn,  and  at  whose 
request; 

8.  The  verdict  of  the  lury  and  when  received.  If 
the  jury  disagree  and  are  dischai^ed,  the  fact  of  such  dis- 
agreement and  discharge; 

9.  The  judgment  of  the  court,  specifying  the  costs 
included,  and  the  time  when  rendered; 

10.  The  issuing  of  the  execution,  when  issued,  and  to 
whom;  the  renewals  thereof,  if  any,  and  when  made,  and 
a  statement  of  any  money  paid  to  the  justice,  and  when 
and  by  whom ; 
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11.     The  receipt  of  a  DOtioe  of  appeal,  if  any  be  given, 
and  of  the  appeal  Dond,  if  any  be  filed. 

Sec.  SOiS.  The  several  particulars  of  the  last  section  Entries  thmin 
specified  must  be  entered  under  the  title  of  the  action  to  J? Si*^^***"" 
which  they  relate,  and,  unless  otherwise  in  this  Code  pro- 
vided, at  the  time  when  they  occur.  Such  entries  in  a 
justice's  docket,  or  a  transcript  thereof,  certified  by  the 
justice,  or  his  successor  in  office,  are  primary  evidence  of 
the  facts  so  stated. 

Sec.  807.    A  justice  must  keep  an  alphabetical  index 
to  his  docket,  in  wnich  must  be  entered  the  names  of  the  dM*Mfd!lS«  "* 
pcuties  to  eadi  judgment,  with  a  reference  to  the  page  of  ""■'  ^  ^*p*- 
entry.     The  names  of  the  plaintiffs  must  be  entered  in  the 
index,  in  the  alphabetical  order  of  the  first  letter  of  the 
family  name. 

Sec.  808.     Every  justice  of  the  peace,  upon  the  ex-^j^^^^^  miuibe 
piration  of  his  term  of  office,  must  deposit  with  his  sue-  delivered  to  suc- 
cessor his  official  dockets  and  all  papers  filed  in  his  office,  *'*'^' 
as  well  his  own  as  those  of  his  predecessors  or  any  other 
which  may  be  in  his  custody,  to  be  kept  as  public  records. 

Sec.  809.     If  the  office  of  a  justice  become  vacant  by  proceedings 
his  death,  or  removal  from  the  precinct,  or  city,  or  other-  SJjSs**^Ji^J 
wise,  before  his  successor  is  elected  and  qualified,  the  docket  "^  *»«*>«  •«^- 
and  papers  in  possession  of  such  justice  must  be  deposited  pointed.^ 
in  the  office  of  some  other  justice  in  the  precinct  or  city,  to 
be  by  him  delivered  to  the  successor  ot  such  justice.     If 
there  is  no  other  justice  in  the  precinct  or  city,  then  the 
docket  and  papers  of  such  justice  must  be  deposited  in  the 
office  of  the  county  clerk  of  the  county,  to  be  by  him  de- 
livered to  the  successor  in  office  of  such  justice. 

Sec.  810.     Any  Justice  with  whom  the  docket  of  his  ^^  i„ace«- 
predecessor  or  of  another  justice  is  deposited,  has  and  may  cuuonorother 
exercise  over  all  actions  and  proceedings  entered  in  such  S^k^or'h!!! 
docket,  the  same  jurisdiction  as  if  originally  commenced  p'^**"*^'- 
before  him.     In  case  of  the  creation  of  a  new  county,  or 
the  change  of  the  boundary  .between  two  counties,  any  jus- 
tice into  whose  hands  the  docket  of  a  justice  formerly  actr 
ing  as  such  within  the  same  territory  may  come,  is  for  the 
purposes  of  this  section,  considered  the  successor  of  such 
former  justice. 

Sec.  811.    The  justice  elected  or  appointed  to  fill  a  socccMorofa 
vacancy,  is  the  successor  of  the  justice  whose  office  became  ^^;JJJl* ****** 
vacant  before  the  expiration  of  a  full  term.     When  a  full 
term  expires,  the  same  or  another  person  elected  to  take  the 
office  in  the  same  precinct  or  city,  from  that  time  id  the 
successor. 
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If  two  justices 
be  successors, 
probate  judge  to 
determine,  etc. 


Subpoenas  and 
final  process 
issued  to  any 
part  of  county . 


Blanks  must  be 
filled  in  all  pa- 
pers except  sub- 
poenas. 


Justice  to  receive 
all  moneys  col- 
lected, and  pay 
same  to  parties. 


In  case  of  disa- 
bility oi  justice, 
anotner  justice 
may  attend  on 
his  own  Behalf. 


Security  for  costs 


Costs. 


Provisfams  of 
code  applicable. 


Sec.  812.  When  two  or  more  justices  are  equally 
entitled,  under  the  last  section,  to  be  deemed  the  successors 
in  office  of  the  justice,  the  judge  of  the  probate  court  for 
the  county  must,  by  a  («rtificate  subscribed  by  him  and 
filed  in  the  office  of  the  county  clerk,  designate  which 
justice  is  the  successor  of  a  justice  going  out  of  office,  or 
whose  office  has  become  vacant. 

Sec.  813.  Justices  of  the  peace  may  issue  subpoena^ 
in  any  action  or  proceeding  in  the  courts  held  by  them,  and 
final  process  on  any  judgment  recovered  therein,  to  any 
part  of  the  county. 

Sec.  814.     The  summons,  execution,  and  every  other 

Kaper  made  or  issued  by  a  justice,  except  a  subpoena,  mast 
e  issued  without  a  blank  to  be  filled  by  another,  otherwise 
it  is  void. 

Sec.  815.  Justices  of  the  peace  must  receive  from 
the  sheriff  or  constable  of  their  county  all  moneys  collected 
on  any  process  or  order  issued  from  their  courts  respectively, 
and  muse  pay  the  same,  and  all  moneys  paid  to  them  in 
their  official  capacity,  over  to  the  parties  entitled  or  author- 
ized to  receive  them,  without  delay. 

Sec.  816.  In  case  of  the  sickness,  or  other  disabilit)', 
or  necessary  absence  of  a  justice  on  a  return  day  of  a  sum- 
mons, or  at  the  time  appointed  for  a  trial,  another  justice 
of  the  same  precinct  or  city,  or  an  adjoining  precinct  of  the 
county,  may,  at  his  request,  attend  in  his  behalf,  and  there- 
upon is  vested  with  the  power  for  the  time  being,  of  the 
justice  before  whom  the  summons  was  returnable.  In  that 
case,  the  proper  entry  of  the  proceedings  before  the  attend- 
ing iustice,  subscribed  by  him,  must  be  made  in  the  docket 
of  the  justice  before  whom  the  summons  was  returnable. 
If  the  case  is  adjourned,  the  justice  before  whom  the  sum- 
mons was  returnable  may  resume  jurisdiction. 

Sec.  817.     Justices  of  the  peace  may,  in  all  cases,  re- 

Siuire  a  deposit  of  money,  or  an  undertaking,  as  security 
or  costs  of  court,  before  issuing  a  summons. 

Sec.  818.  The  prevailing  party  in  justices'  courts  i:? 
entitled  to  costs  of  the  action,  and  also  of  any  proceedings 
taken  by  him  in  aid  of  an  execution,  issued  upon  any 
judgment  recovered  therein. 

Sec.  819.  Justices'  courts  being  courts  of  peculiar 
and  limited  jurisdiction,  only  those  provisions  of  this  Code 
which  are,  in  their  nature,  applicable  to  the  oi^nization, 
powers  and  course  of  procx?eding8  in  justices'  courts,  or 
which  have  been  made  applicable  by  special  provisions  in 
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thb  Code,  are  applicable  to  justices'  courts  and  the  proceed- 
ings thercin. 

Sec.  820.     In  all  civil  cases  arising  in  justices'  courts,  Deposit  in  licu 
wherein  an  undertaking  is  required  as  prescribed  in  this  °f  ""de'tak.n^. 
Code,  the  plaintiff  or  defendant  may  deposit  with  said  jus- 
tice a  sum  of  money  equal  to  the  amount  of  the  required 
undertaking,  which  may  be  received  and  held  by  the  jiLS- 
tioe  in  place  of  said  undertaking. 


TITLE  XII. 


APPEALS   IN   CIVIL  ACrriONS. 


Chapter  I. 
Appeals  in  General, 
Sec.  825.     A  judgment  or  order  in  a  civil  action,  ex-  .  ^ 

^~^*  1   •'       ^1       /.       1  1  •  J  Judgment  and 

i-ept  when  expressly  made  final,  may  be  reviewed  as  pre-  orders  may  be 
scrilxjd  in  this  Code  and  not  otherwise,  reviewed. 

Sec.  826.     An   order   made   out   of  court,  without  ^^^^^^  ^^^  ^„^ 
notice  to  the  adverse  party,  may  l»e  vacated  or  modified  °^j^ce"mr*bl°"^ 
without  notice,  by  the  judge  who  made   it,  or   may    be  reviewed  Sy 
vacated   or  modified  on  notice,  in  the  manner  in  which  ^"****'' 
other  motions  are  made. 

Sec.  827.     Any  party  aggrieved  may  appeal  in  the  Pany  aggrieved 
cases    prescribed   in  this  Code.     The   party  appealing  is  "»»y«pp«*> 
known   as  the  appellant,  and  the  adverse   party   as   the  Names  of  parties 

respondent. 

Sec.  828.     An  appeal  may  be  taken  to  the  supreme  ^.^^.^  ^^^^ 

court  from  the  district  court :  tTx^llV^^  "*^ 

1.  From  a  final  judgment  in  an  action  or  special  pro- 
ceeding commenced  in  the  court  in  which  the  ssime  is  ren- 
dered, witJiin  one  year  after  the  entry  of  judgment.     But 
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an  exception  to  the  decision  or  verdict,  on  the  ground  that 
it  is  not  supported  by  the  evidence,  cannot  be  reviewed  on  an 
appeal  from  the  judgment,  unless  the  appeal  is  taken  within 
sixty  days  after  the  rendition  of  the  judgment; 

2.  From  a  judgment  rendered  on  appeal  from  an 
inferior  court,  within  ninety  days  after  the  entry  of  such 
judgment; 

3.  From  an  order  granting  or  refusing  a  new  trial, 
from  an  order  granting  or  dissolving  an  injunction,  from 
an  order  refusing  to  grant  or  dissolve  an  injunction,  from 
an  order  dissolving  or  refusing  to  dissolve  an  attachment, 
from  an  order  granting  or  relusing  to  grant  a  change  of 
the  place  of  trial,  from  any  special  order  made  afler  final 
judgment,  and  from  an  interlocutory  judgment  in  actions 
for  partition  of  real  property,  and  from  an  order  confirm- 
ing, changing,  modifying,  or  setting  aside  the  report  in 
whole  or  in  part  of  the  referees  in  actions  for  the  parti- 
tion of  real  property,  in  the  cases  mentioned  in  the  provis- 
ions of  this  Coae  relative  to  the  partition  of  real  property, 
within  sixty  days  afler  the  order  or  interlocutory  judgment 
is  made  and  entered  in  the  minutes  of  the  court,  or  filed 
with  the  clerk. 

Sec.  829.     An  anpeal  is  taken  by  filing  with  the 
tSS^'  ow       QiQYk  of  the  court  in  wnich  the  judgment  or  order  appealed 
from  is  entered,  a  notice  stating  the  appeal  from  the  same, 
or  some  specific  part  thereof,  and  serving  a  similar  notice 
on  the  adverse  party  or  his  attorney.     The  order  of  ser- 
vice is  immaterial,  but  the  appeal  is  ineffectual  for  any 
purpose  unless  within  five  days  afler  service  of  the  nodoe 
of  appeal  an  undertaking  be  filed,  or  a  deposit  of  money 
be  made  with  the  clerk,  as  hereinafter  provided,  or  the 
undertaking  be  waived  by  the  adverse  party  in  writing. 
Sec.  830.     The  undertaking  on  appeal  must  be  in 
y^^^iTon'sf  ^  writing,  and  must  be  executed  on  the  part  of  the  appellant, 
peal.  by  at  least  two  sureties,  to  the  efiect  that  the  appellant  will 

>ay  all  damages  and  costs  which  may  be  awarded  against 
iim  on  the  appeal,  or  on  a  dismissal  thereof,  not  exceeding 
three  hundred  dollars;  or  that  sum  must  be  deposited  with 
the  clerk  with  whom  the  judgment  or  order  was  entered,  to 
abide  the  event  of  the  appeal. 

Sec.  831.     If  the  appeal  be  from  a  judgment  or  or- 
ap^peai  fro*?a^   dcr  dircctin?  the  payment  of  money,  it  does  not  stay  the 
noney  judgment  exccutiou  of  the  judgment  or  order,  unless  a  written  un- 
dertaking be  exeeuted  ou  the  part  of  the  appellant  by  two 
or  more  sureties,  to  the  effect  tnat  they  are  bound  in  double 
the  amount  named  in  the  judgment  or  order;  that  if  the 


hi 


LAW«  OF  UTAH.  305 

judgment  or  order  appealed  from,  or  any  part  thereof  be 
affirmed,  or  the  appeal  oe  dismissed,  the  appellant  Avill  pay 
the  amount  directed  to  be  paid  by  the  judgment  or  order, 
or  the  part  of  such  amount  as  to  which  the  judgment  or 
order  is  affirmed,  if  affirmed  only  in  part,  and  all  damages 
and  costs  which  may  be  awarded  against  the  appellant  upon 
the  appeal,  and  that  if  the  appellant  does  not  make  such 
payment  within  thirty  days  after  the  filing  of  the  remit- 
titur fix)m  the  supreme  court  in  the  court  from  which  the 
appeal  is  taken,  judgment  may  be  entered  on  motion  of 
the  respondent,  in  his  favor  against  the  sureties,  for  such 
amount,  together  with  the  interest  that  may  be  due  thereon, 
and  the  damages  and  costs  which  may  be  awarded  against 
the  appellant  upon  the  appeal.  If  the  Judgment  or  order 
appealed  from  be  for  a  greater  amount  tlian  two  thousand 
dollars,  and  the  sureties  do  not  state  in  their  affidavits  of 
justification  accompanying  the  undertaking  that  they  are 
each  worth  the  sum  specified  in  the  undertaking,  the  stipu- 
lation may  be  that  the  judgment  to  be  entered  against  the 
sureties  shall  be  for  such  amounts  only  as  in  their  affida- 
vits they  may  state  they  are  severally  worth,  and  judg- 
ment may  be  entered  against  the  sureties  by  the  court  from 
which  the  appeal  is  taken,  pursuant  to  the  stipulation.^ 
herein  designated.  When  the  judgment  or  order  appealed 
from  is  made  payable  in  a  specified  kind  of  money  or  cur- 
rency, the  judgment  entered  against  the  sureties  upon  the 
undertaking  must  be  made  payable  in  the  same  kind  of 
money  or  currency. 

8bc.  832.     If  the  judgment  or  order  appealed  from  ^      i  from  a 
direct  the  assignment  or  delivery  of  documents,  or  per-  iudgmem  lor  de- 
sonal  property,  the  execution  of  the  judgment  or  order  ««».**    **" 
cannot  be  stayed  by  appeal  unless  the  things  required  to  be 
assigned  or  deliverea  be  placed  in  the  custody  of  such 
officer  or  receiver  as  the  court  or  the  judge  thereof  may 
appoint,  or  unless  an  undertaking  be  entered  into  on  the 
part  of  the  appellant,  with  at  least  two  sureties,  and  in 
such  amount  as  the  court,  or  the  iudge  thereof  may  direct, 
to  the  effect  that  the  appellant  will  obey  the  order  of  the 
appellate  court  upon  the  appeal. 

Sec.  833.     If  the  judgment  or  order  appealed  from.  Appeal  from  a 
direct  the  execution  of  a  conveyance  or  other  instrument,  ing'hnxw^T' 
the  execution  of  the  iudmient  or  order  cannot  be  stayed  »'<*"  ofaconvey- 

II  1  •I'^i*  •  11-1        *nce,  etc. 

by  the  appeal  until  the  instrument  is  executed  and  de- 
posited with  the  clerk  with  whom  the  judgment  or  order 
is  entered,  to  abide  the  judgment  of  the  appellate  court. 
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Undertaking  on 
appeal  concern - 
>ng  real  property 


Stay  of  proceed' 
tngtf 


The  S'jcurit;*  on 
Appeal  may  be 
limited  when 
appellant  is  ex- 
ecutor . 


Undertaking 
may  be  in  one 
instrument  or 
several. 

JiisiificAtion  of 
s-c>iriiie>  on  un- 
dcrLiking  on  ap- 
piAl. 


Sec.  834.  If  the  judgment  or  order  appealed  from, 
direct  the  sale  or  delivery  of  pose^ession  of  real  property, 
the  execution  of  the  same  cannot  be  stayed  unless  a  written 
undertaking  l>e  executed  on  the  part  of  the  appellant,  with 
two  or  more  sureties,  to  the  effect,  that  during  the  posses- 
sion of  such  property  by  the  appellant,  he  will  not  commit, 
or  suffer  to  be  committed,  any  waste  thereon,  and  that  il* 
the  judgment  be  affirmed  or  the  appeal  dismissed,  he  will 
pay  the  value  of  the  use  and  occupation  of  the  property 
from  the  time  of  the  appeal  until  the  delivery  of  the 
possession  thereof,  pursuant  to  the  judgment  or  order,  not 
exceeding  a  surti  to  be  fixed  by  the  judge  of  the  court  by 
which  the  judgment  was  rendered  or  order  made,  and 
which  must  be  specified  in  the  undertaking.  When  the 
judgment  is  for  the  sale  ot  mortgaged  premises,  and  the 
payment  of  a  deficiency  arising  upon  the  sale,  the  under- 
taking must  aLso  provide  for  the  ji.iyment  of  such  de- 
ficiencv. 

^  Sec,  835.  Whenever  an  appeal  is  perfected,  as  pro- 
vided in  the  preceding  sections  of  this  Chapter,  it  stays 
all  further  proceedings  in  the  court  below,  upon  the  judg- 
ment or  order  appealed  from,  or  upon  the  matter  embraced 
therein;  and  meases  from  levy  property  which  has  been 
levied  upon  under  execution  issued  upon  such  judgment; 
but  the  court  below  may  proceed  upon  any  other  matter 
embraced  in  the  action,  and  not  affected  by  the  order  ap- 
pealed from.  And  the  court  below  may,  in  its  discretion, 
dispense  with  or  limit  the  security  recjuired  by  this  Ch^> 
ter,  when  the  appellant  is  an  executor,  administrator, 
trustee,  or  other  person  acting  in  another's  right.  An 
appeal  does  not  'continue  in  force  an  attachment,  unless  au 
undertaking  be  executed  and  filed  on  the  part  of  the  appel- 
lant, by  at  least  two  sureties,  in  double  the  amount  of  the 
debt  claimed  by  him;  that  the  appellant  will  pay  all  cost< 
and  damages  which  the  respondent  may  sustain  by  reason 
of  the  attachment,  in  case  the  order  of  the  court  below  be 
su!4taincd,  and  unlaws,  within  twenty  days  after  the  entry 
of  the  order  appealed  from,  such  appeal  be  perfected. 

Sec.  8,30.  The  undertakings  prescribed  by  Sectioiui 
830,  831,  832  and  834  may  be  in  one  instrument  or 
several,  at  the  option  of  the  apf)ellant. 

Sec.  837.  The  adverse  party  may  except  to  the  suf- 
ficiency of  the  sureties  to  the  undertakings  mentioned  in 
Sections  830,  831,  832,  and  834  at  anv  time  within  thirty 
days  after  the  filing  i>f  such  undertakings;  and,  unless 
thov  or  other  siirotie-^,  within  twenty  days  after  the  appel- 
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lanf  has  been  served  with  notice  of  such  exception,  justify 
\)efore  a  judj^e  of  the  court  below,  or  clerk  thereof,  upon 
five  days'  notice  to  the  respondent,  of  the  time  and  place  of 
jii:?tification,  execution  of  the  judgment  order,  or  decree 
appealed  from  is  no  longer  stayed ;  and  in  all  cases  where 
an  undertaking  is  required  on  appeal  by  the  provisions  of 
this  Chapter,  a  deposit  in  the  court  below  of  the  amount 
of  the  judgment  appealed  from,  and  the  three  hundred 
dollars, in  addition,  is  ecjuivalent  to  filing  the  undertaking; 
and  in  all  cases  the  undertaking  or  dejK)8it  may  be  waived 
by  the  written  consent  of  the  respondent. 

Sec.  838.  In  cases  not  provided  for  in  Sections  831,  undertakings 
832,  833  and  834,  the  perfecting  of  an  appeal  by  giving  i^edfied"''' 
the  undertaking,  or  making  the  deposit  mentioned  in  Sec- 
tion 830,  stays  proceedings  in  the  court  below,  upon  the 
judgment  or  order  appealed  from,  except  where  it  directs 
the  sale  of  perishable  property,  in  which  case  the  court  be- 
low may  order  the  property  to  be  sold  and  the  pnxjeeds 
thereof  to  be  deposited  to  abide  the  judgment  of  the  appel- 
late court.  Ana  except,  also,  where  the  order  grants,  or 
refuses  to  grant  a  change  of  the  place  of  trial  of  an 
action. 

Sec.  839.     On  appeal  from  a  final  judgment  the  ap-  whaipapcRto 
))ellant  must  furnish  the  court  with  a  (5opy  of  the  notice  of  ^  "**J*j^"^*j"j^^ 
the  appeal,  of  the  judgment  roll,  and  of  any  bill  of  excep-  judgment. 
lions  or  statement  in  the  case,  upon  which  the  appellant 
relies.     Any  statement  used  on  motion  for  a  new  trial,  or 
settled  after  decision  of  such  motion,  when  the  motion  is 
made  upon  the  minutes  of  the  court,  as  provided  in  Sec- 
tion 538,  or  any  bill  of  exceptions  settled,  as  provided  in 
Sections  525  or  526,  is  used  on  motion  for  a  new  trial,  may 
be  used  on  appeal  from  a  final  judgment  equally  as  upon 
appeal  from  the  order  granting  or  refusing  the  new  trial. 

Sec.  840.     On   appeal    from   a  judgment  rendered  whatpap«r* 
on  an  appeal,  or  from  an  order,  except  an  order  granting  used  on  appeal 
or  refusing  a  hew  trial,  the  appellant  must   furnish  the  rendered  on  ap- 
court  with  a  copy  of  the  notice  of  the  appeal,  of  the  judg-  ^'^^' 
raent  or  order  appealed  from,  and  of  papers  used  on  the 
hearing  in  the  court  below. 

Sec.  841.     On  an  appeal  from  an  order  granting  or  what  papers 
refusing  a  new  trial,  the  appellant  nnist  furnish  the  crourt  J?.^*^  S?je?^"' 
with  a  copy  of  tlie  notice  of  appeal,  of  the  order  appealed  granting  or  re- 
from,  and  of  the  pajK^rs  designated  in  Section  538  of  this   "'""*"''*'  '"*• 

Sec.  842.     The  c'oj)ies  provided  for  in  the  last  three  copies  ;ind  im- 
sections  must  l)e  ccjitified  to  be  corra't  l)y  the  clerk  or  the  cenSf '  ^''"^ 
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attorneys,  and  must  be  aocompanied  with  a  oertificat^  of 
the  clerk  or  attorneys,  that  an  undertaking  on  appeal,  in 
due  form,  has  been  properly  filed,  or  a  stipulation  of  the 
parties  waiving  an  undertaking. 
.„.  Sec.  843.     If  the  appellant  fails  to  furnish  the  requi- 

peal  may  be  dis-  site  papers,  the  appeal  may  be  dismissed :  but  no  appeal 

missed.    When  iTj**        j/^»  ixi    *  r  j.v.  j_l1«         x1_ 

not.  can  be  dismissed  tor  insiiinciency  oi  the  undertaking  there- 

on, if  a  good  and  sufficient  undertaking,  approved  by  a 
justice  of  the  supreme  court,  be  filed  in  the  supreme  court 
before  the  hearing  upon  motion  to  dismiss  the  appeal. 
Effect  of  di«.  Sec.  844.     The  dismissal  of  an  appeal  is  in  effect  an 

missal.  affirmance  of  the  judgment  or  order  appealed  from,  unless 

the  dismissal  is  expressly  made  without  prejudice  to  another 
appeal. 
What  may  be  ^^^'  ^^^'    Upou  au  appeal  from  a  judgment,  the 

reviewed  <Jn  »n    court  may  rcvicw  the  verdict  or  decision,  or  any  inter- 
j'ujgmenL°™       mediate  order,  if  excepted  to,  which  involves  the  merits  or 
necessarily  affects  the  judgment,  except  a  decision  or  order 
from  which  an  appeal  might  have  been  taken. 
Remedia  pow-  Sec.  846.     Whcu  the  judgment  or  order  is  reversed 

court.  ^P***"*'*  or  modified,  the  appellate  court  may  make  complete  restitu- 
tion of  all  property  and  rights  lost  by  the  erroneous  judg- 
ment or  order,  so  far  as  the  restitution  is  consistent  with 
protection  of  a  purchaser  of  property  at  a  sale  ordered  by 
the  judgment  or  had  under  process  issued  upon  the  judg- 
ment on  the  appeal  from  which  the  proceedings  were  not 
stayed ;  and  for  relief  in  such  cases,  the  appellant  may  have 
his  action  against  the  respondent  enforcing  the  judgment 
for  the  proceeds  of  the  sale  of  the  property,  after  deducting 
therefrom  the  expenses  of  the  sale.  When  it  appeal's  to 
the  appellate  court  that  the  appeal  was  made  for  delay,  it 
may  add  to  the  cost  such  damages  as  may  be  just. 
On  judgmem  on  Sec.  847.     When  judgment  is  rendered  upon  the  ap- 

on  appeal^-      ryesA.  it  must  bc  Certified  by  the  clerk  of  the  supreme  court 

mittitnr   must       *^i-ii.ii  Y       •     t  ii»      i*i     i  i 

be  ccnificd  to.  to  the  clcrk  With  whom  the  judgment  roll  is  filed,  or  the 
order  appealed  from  is  entered.  In  cases  of  appeal  from 
the  judgment,  the  clerk  with  whom  the  roll  is  filed  mui?t 
attach  the  certificate  to  the  judgment  roll,  and  enter  a 
minute  of  the  judgment  of  the  supreme  court  on  the  docket 
against  the  original  entry.  In  cases  of  appeal  from  an 
order,  the  clerk  must  enter  at  length  in  the  records  of  the 
court  the  certificate  received,  and  minute  against  the  entry 
of  the  order  appealed  from,  a  reference  to  the  certificate, 
with  a  brief  statement  that  such  order  has  been  affirmed, 
reversed,  or  modified,  by  the  supreme  court  on  appeal. 
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Chapter  II. 

New  Trials  in,  and  AppecUfrom,  Justice^ 8  Court  to  the 

District  Court. 

Sec.  852.  A  new  trial  may  be  granted  by  the  jus-  ^hen  new  tnai 
tioe,  on  motion^  within  ten  days  after  the  entry  of  judgment,  "»*y  ^  granted, 
for  any  of  the  following  causes: 

1.  Accident  or  surprise,  which  ordinary  pnidence 
could  not  have  guarded  against; 

2.  Excessive  damages,  appearing  to  have  been  given 
under  the  influence  of  passion ; 

3.  Insufficiency  uf  the  evidence  to  justify  the  ver- 
dict or  other  decision ; 

4.  Newly  discovered  evidence  material  for  the  party 
making  the  application,  which  he  could  not  with  reason- 
able diligence  have  discovered  and  produced  at  the  time. 

Sec.  853.     The  application  shall  be  made  upon  affi-  Application  how 
davit  and  notice.     The  affidavit  shall  be  filed  with  the  jus-  «»*<*•• 
tice,  with  a  statement  of  the  grounds  upon  which  the  party 
intends  to  rely.     The  adverse  party  may  use  counter  affi- 
davits on  the  motion,  provided  they  are  filed  one  day  pre- 
vious to  the  hearing  ox  the  motion. 

Sbc.  854.  Any  party  dissatisfied  with  a  judgment 
rendered  in  a  justice's  court  may  appeal  therefrom  to  the  wESTtime  must 
district  court  of  the  judicial  district  embracing  the  precinct  hS"^*°'  *"** 
or  city  where  the  judgment  was  rendered,  at  any  time 
within  thirty  days  after  the  rendition  of  judgment.  The 
appeal  shall  be  taken  by  filing  a  notice  thereof  with  the 
jastice,  and  serving  a  copy  on  the  adverse  partv. 

Sec.  865.     All  causes  appealed  to  the  district  court  ^   ^j^^  ^^^^^ 
sliall  be  heard  anew  in  said  court,  and  said  court  may  regu-  «©  be  heard 
late  by  rule  the  practice  in  such  cases,  in  all  respects  not  *"**'' 
provided  for  by  statute. 

Sec.  856.     Upon  receiving  the  notice  of  appeal,  and  ^  n  the  a  • 
on  payment  of  the  fees  of  the  justice,  for  making  the  p«»J »"»» tnm«- 
transcript  and  filing  an  undertaking  as  required  in  the  "**"  **^** 
next  section,  the  justice  shall,  witliin  five  days,  transmit 
to  the  clerk  of  the  district  court  a  certified  copy  of  his 
docket,  the  pleadings,  all  notices,  motions  and  other  papers 
filed  in  the  cause,  the  notice  of  appeal  and  undertaking 
filed;  and  the  justice  may  be  compelled  by  the  district 


'HO  LAWS  OF  UTAH. 

oourt,  by  an  order  entered  upon  motion,  to  transmit  such 
papers,  and  may  be  fined  for  neglect  or  refusal  to  transmit 
the  same.  A  certified  copy  of  such  order  may  be  served  on 
the  justice,  by  the  party  or  his  attoniey.  In  the  district 
court  either  party  may  have  the  benefit  of  all  legal  object 
tions  made  in  the  justice's  court. 

Sec.  857.  An  appeal  from  a  justice's  court  shall  not 
mus t^iirfiiS.  be  effectual  for  any  purix)se,  unless  an  undertaking  be  filed. 
Amount  of.  withiu  fivc  days  after  filing  the  notice  of  appeal,  with  two 
or  more  sureties,  in  the  sum  of  one  hundred  dollars,  for 
tlie  payment  of  the  costs  on  the  appeal,  or  if  a  stay  of  pn>- 
ceedings  be  claimed,  in  a  sum  equal  to  twice  the  amount  of 
the  judgment,  including  a)sts,  when  the  judgment  is  for 
the  payment  of  money,  or  twice  the  value  of  the  property, 
including  costs,  when  the  judgment  is  for  the  recovery  of 
specific  personal  property,  and  shall  be  to  the  effect,  M'hen 
the  action  is  for  the  recovery  of  money,  that  the  plaintiff 
will  pay  the  amount  of  the  judgment  appealed  from,  and  all 
costs  if  the  appeal  be  withdrawn  or  dismissed,  or  the 
amount  of  any  judgment,  and  all  costs  that  may  be  re- 
covered against  him  in  said  action  in  the  district  court. 
When  the  action  is  for  the  recovery  of  specific  personal 
projjerty,  the  undertaking  shall  be  to  the  effect  that  the  ap- 
pellant will  pay  the  judgment  and  costs  ap])ealed  from,  and 
obey  the  order  of  the  court  made  therein,  if  the  appeal  \ye 
withdrawn  or  dismissed,  or  will  pay  the  amount  of  any 
judgment  and  costs  which  may  be  recovered  against  him  in 
said  action  in  the  district  court,  and  will  obey  any  order  by 
the  court  therein.  The  undertaking  shall  be  accompanied 
by  the  affidavits  of  the  sureties,  that  they  are  residents  «f 
the  countj',  and  are  each  worth  the  amount  specified  in  the 
undertaking,  over  and  above  all  their  just  debts  and  liabili- 
ties, exclusive  of  property  exempt  from  execution.  The 
adverse  party  may,  however,  except  to  the  sufficiency  of 
the  sureties,  within  two  days  after  the  filing  of  the  under- 
taking, and  unless  they  or  other  sureties  justify  before  the 
jastice  from  whose  court  the  appeal  is  taken,  wjtliin  two 
days  thereafter,  upon  notice  to  the  adverse  party,  the  apjKSil 
shall  be  regarded  as  if  no  undertaking  had  been  given.  A 
deposit  of  the  amount  of  the  judgment  appealed  from,  in- 
cluding all  costs,  or  the  value  of  the  proj^ertj-  and  all 
costs,  in  actions  for  the  recovery  of  specific  i)er8onal  pn>p- 
erty,  with  the  justice,  shall  be  equivalent  to  the  filing  of 
the  undertaking  in  this  section  mentioned ;  and  in  such 
cases  the  justice  shall  transmit  the  money  to  the  clerk  of 


LAWS  OF  UTAH.  311 

the  district  court,  to  be  by  him  paid  out  on  the  order  of 
the  court. 

Sec.  868.  If  an  execution  be  issued,  on  the  filing  of  Fuing  the  under 
the  undertaking,  staying  all  proceedings,  the  justice  shall,  ^rojj^dings.*" 
by  order,  direct  the  officer  to  stay  all  proceedings  on  the 
same.  Such  officer  must,  upon  payment  of  his  fees  for 
services  rendered  on  the  execution,  thereupon  relinqui8?h 
all  property  levied  upon,  and  deliver  the  same  to  the 
judgment  debtor,  together  with  all  moneys  collected  from 
sales  or  otherwise.  If  his  fees  be  not  paid,  the  officer  may 
retain  so  much  of  the  property  or  proceeds  thereof,  &s  may 
l)e  necessary  to  pay  the  same. 


TITLE  XIV. 


OP  MCiCELLANEOUS   PROVISIONS. 


Chapter  I. 
Sec.  863.     When  a  judgment  is  recovered  a£:ainst  one  „    . 

/»  1  •*      .*='.     ,1.11^1  ^  I  1  *      Parties  not  sum- 

or  more  ot  several  persons,. jointly  indebted  upon  an  obli-  moned io actions 
gation,  by  proceeding  as  provided  in  Section  272,  those  who  may°b2'suml"*" 
were  not  originally  served  with  the  summons  and  did  not  !!!!322l«I'*^ 

t  '  1  -11  1        judgment. 

appear  to  the  action,  may  be  summoned  to  show  cause  why 
thty  should  not  be  bound  by  the  judgment  in  the  same 
manner  as  though  they  had  been  originally  served  with  the 
summons. 

Sec.  864.     The  summons,  as  provide<l  in  the  last  sec-  Summons  in  that 
tion,  must  describe  the  judgment  and   require  the  person  ufn  Md'hoV''"* 
summoned  to  show  cause  why  he  should  not  be  bound  by  «^«^- 
it,  and  must  be  served  in  the  same  manner  and  returnable 
within  the  same  time  as  the  original  summons.     It  is  not 
necessary  to  file  a  new  complaint. 
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Affidavit  to  ac- 
company sum- 
moos. 


Answer,  when 
filed  and  what  it 
may  contain. 


What  constitutes 
the  pleadings  in 
the  case. 


Issues,  how  tried 


Sec.  865.  The  summons  may  be  accompanied  by  an 
affidavit  of  the  plaintiff,  his  agent,  representative  or  attor- 
ney, that  the  judgment,  or  some  part  thereof,  remains 
unsatisfied,  and  must  specify  the  amount  due  thereon. 

SfiC.  866.  Upon  such  summons,  the  defendant  may 
answer  within  the  time  specified  therein,  denying  the  judg- 
ment, or  setting  up  any  defense  which  may  have  arLsen 
subsequently,  or  he  may  deny  his  liability  on  the  obliga- 
tion upon  which  the  judgment  was  recovered,  except  a 
discharge  from  such  liability  by  the  statute  of  limitationj?. 

Sec.  867.  If  the  defendant,  in  his  answer,  deny  the 
judgment,  or  set  up  any  defense  which  may  have  arisen 
subsequently,  the  summons,  with  the  affidavit  annexed,  and 
the  answer,  constitute  the  written  allegations  in  the  ca^^; 
if  he  deny  his  liability  on  the  obligation  upon  which  the 
judgment  was  recovered,  a  copy  of  the  original  complaint 
and  judgment,  the  summons,  with  the  affidavit  annexed, 
and  the  answer,  constitute  such  written  allegations. 

Sec.  868.  The  issues  formed  may  be  tried  as  in 
other  cases,  but  when  the  defendant  denies,  in  his  answer, 
any  liability  on  the  obligation  upon  which  the  judgment 
was  rendered,  if  a  verdict  be  found  against  him,  it  must  be 
for  not  exceeding  the  amount  remaining  unsatisfied  ou  such 
original  judgment,  with  interest  thereon. 


Chapter  II. 


Proceedinjis  on 
offer  ol  defend- 
ant to  compro- 
mise after  suit 
brought. 


^      Offer  of  Defendant  to  Compromise. 

Sec.  872.  The  defendant  in  any  action  may  at  anj 
time  before  the  trial  or  judgment,  serve  upon  the  plaintiif 
an  offer  to  allow  judgment  to  be  taken  against  him  for  the 
sum  or  property,  or  to  the  effect  therein  specified.  If  the 
plaintiff^  accept  the  offer,  and  give  notice  thereof  within 
five  days,  he  may  file  the  offer,  with  proof  of  notice  of 
acceptance,  and  the  clerk  must  thereupon  enter  judgment 
accordingly.  If  the  notice  of  acceptance  be  not  given,  the 
offer  is  to  be  deemed  withdrawn,  and  cannot  be  given  in 
evidence  upon  the  trial ;  and  if  the  plaintiff*  fail  to  obtain 
a  more  favorable  judgment,  he  cannot  recover  costs,  but 
must  pay  the  defendant's  costs  from  the  time  of  the  offer. 
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Chapter  III. 

Inspection  of  Writings. 

Sec.  877.     Any  court  in  which  an  action  is  pending,  ^  ^^^  ^^  ^^ 
or  a  iadire  thereof,  may,  upon  notice,  order  either  party  to  m^nd  inspection 

•1       n.  xi  -xU  •  •/•    J    J.'  1         ^  and  copy  of  a 

give  to  the  other  within  a  specified  time,  a  copy,  or  per-  book,  paper,  etc. 
mission  to  take  a  copy,  of  entries  of  accounts  in  any  book, 
or  of  any  document  or  paper  in  his  possession,  or  under  his 
control,  containing  business  accounts  or  transactions  of  a 
pecuniary  character  relating  to  the  merits  of  the  action,  or 
the  defense  therein.  If  compliance  with  the  order  be  re- 
fused, the  court  may  exclude  the  entries  of  accounts,  of  the 
book,  or  the  document  or  paper  from  being  givea  in  evi- 
dence, or  if  wanted  as  evidence  by  the  party  applying,  may 
direct  the  jury  to  presume  them  to  be  such  as  he  alleges 
them  to  be;  and  the  court  may  also  punish  the  party  refus- 
ing for  a  contempt.  This  section  is  not  to  be  construed  to 
prevent  a  party  from  compelling  another  to  produce  books, 
papers,  or  documents  when  he  is  examined  as  a  witness. 


Chapter  IV. 
Motions  and  Orders, 

Sec.  882.     Every  direction  of  a  court  or  judge  made 
or  entered  in  writing,  and  not  included  in  a  judgment,  i?  uond^cfintd!°" 
denominated  an  order.     An  application  for  an  oraer  is  a 
motion. 

Sec.  883.     Motions  must  be  made  in  the  court  in  Coun  motions 
which  the  action  is  pending.     Orders  made  out  of  court  S?de."**"' '*'*'" 
may  be  made  by  the  judge  of  the  court  in  any  part  of  the 
Territory. 

Sec.  884.  When  a  written  notice  of  a  motion  is  re-  Notice  of  motion 
quired  by  this  Code,  or  by 'a  rule  of  the  supreme  or  dis-  El 
trict  court,  it  must  be  given,  if  the  court  be  held  in  the 
same  county,  with  both  parties,  five  days  before  the  time 
appointed  for  the  hearing;  otherwise,  ten  days.  When  the 
notice  is  served  by  mail,  the  number  of  days  before  the 
hearing  must  be  increased  one  day  for  every  twenty-five 
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miles  of  distancje  between  the  place  of  deposit  and  the  place 
of  service;  such   increase,  however,  not  to  exceed  in  all 
thirty  days;  but  in  all  cases  the  court,  or  a  judge  thereof, 
may  prescribe  a  shorter  time. 
Transfer  of  mo-  Sec.  886.     Whcu  a  uoticc  of  motiou  18  given,  or  so 

show^iS^!"*''  ^^^^  ^^  ®^^w  ^"^  ^s  made  returnable,  before  a  ju(^  out 
of  court,  and  at  the  time  fixed  for  the  motion,  or  on  the 
return  day  of  the  order,  the  judge  is  unable  to  hear  the 
parties,  the  matter  shall  stand  continued  until  the  further 
order  of  the  court  or  judge,  or  it  may  be  transferred  by  his 
order  to  some  other  judge. 

S'l!'^!?'"^'!'  ®^'  ^86.     Whenever  an  order  for  the  payment  of  a 

raeat  of  money,  /»  ,  ,,  .1*1  /• 

how  enforced,     sum  ot  moucy  IS  made  by  a  court,  or  judge  thereof,  pur- 
servS.*"    ^"^    suant  to  the  provisions  of  this  Code,  it  may  be  enforced  by 
execution  in  the  same  manner  as  if  it  were  a  judgmoit. 


Chaptek  V. 
Koticea  and  Filing  and  Service  of  Papers, 

In  wri?n""**' **  ^^^'  ^^^'    Notices  must  be  in  writing,  and  notices 

n  writing.  ^^^  othcr  papers  may  be  served  upon  the  party  or  attor- 
ney in  the  manner  prescribed  in  this  Chapter,  when  not 
otherwise  provided  by  this  Code. 

Sec.  892.     The  service  may  be  personal,  by  deliver- 

When  and  how      •         x     aI_  _x  ^  t  ^f  •        •  •     J 

served.  mg  to  thc  party  or  attorney  on  whom  the  service  is  required 

to  be  made,  or  it  may  be  as  follows: 

1.  If  upon  an  attorney  it  may  be  made  during  his 
ab^nce  from  his  office,  by  leaving  the  notice  or  other 
papers  with  his  clerk  therein,  or  with  a  person  having 
charge  thereof;  or.  when  there  is  no  person  in  the  office,  by 
leaving  them,  between  the  hours  of  eight  in  the  morning 
and  six  in  thc  afternoon,  in  a  conspicuous  place  in  the  office; 
or  if  it  be  not  open  so  as  to  admit  of  such  service,  then  by 
leaving  them  at  the  attorney's  residence,  with  some  person 
of  suitable  age  and  discretion ;  and  if  his  residence  ne  not 
known,  then  by  putting  the  same,  inclosed  in  an  envelope, 
into  the  post  offit«  directed  to  such  attormy ; 

2.  If  upon  a  party,  it  may  be  made  by  lea\nng 
the  notice  or  other  paper  at  his  residence,  l)etween  the  houn» 
of  eight  in  the  morning  and  six  in  the  evening,  with  some 
person  of  suitable  age  and  discretion ;  and  if  his  residence 
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be  not  known,  hj  putting  the  same,  inclose  1  in  an  envelope, 
into  the  post  office  directed  to  such  party. 

Sec.  893.      Service  by  mail   may  be   made   where  service  iby  mail. 
the   person    making    the   service,    and    the    person    on  *'^*°' 
whom  it  is  to  be  made,  reside  or  have  their  offices  in  dif- 
ferent places,  between  which  there  is  a  r^ular  communica- 
tion by  mail. 

Sec.  894.     In  case  of  service  by  mail  the  notice  or  service  by  mail, 
other  paper  must  be  deposited  in  the  post  office,  addressed  to  ^'^' 
the  person  on  whom  it  is  to  be  served,  at  his  office  or  place 
of  residence,  and  the  postage  paid.     The  service  is  com- 
plete at  the  time  of  the  deposit,  but  if  within  a  given 
number  of  days  after  such  service  a  right  mav  be  exercised, 
or  an  act  is  to  be  done  by  the  adverse  party,  tfce  time  within 
which  such  right  may  be  exercised  or  act  be  done  is  ex-  Appearance, 
tended  one  day  for  every  twenty-five  miles  distance  be- 
tween the  place  of  deposit  and  the  place  of  address;   such 
extension,  nowever,  not  to  exceed  thirty  days  in  all. 

Sec.  895.  A  defendant  appears  in  an  action  when  NoUce*  after  ap. 
he  answers,  demurs,  or  gives  the  plaintiff  written  notice  of  p****"*** 
his  appearance,  or  when  an  attorney  gives  notice  of  ap* 
pearance  for  him.  After  appearance,  a  defendant  or  his 
attorney  is  entitled  to  notice  of  all  subsequent  proceedings 
of  which  notice  is  required  to  be  given.  But  where  a 
defendant  has  not  appeared,  service  of  notice  or  papers 
need  not  be  made  upon  him  unless  he  is  imprisoned  for 
want  of  bail. 

Sec.  896.     When  a  plaintiff  or  a  defendant,  who  has  services  on 
appeared,  i^ides  out  of  the  Territory,  and  has  no  attorney  »o»~«^«"»- 
in  the  action  or  proceeding,  the  service  may  be  made  on  the  y^^^^  ^    ^ 
clerk  for  him.     But  in  all  cases  where  a  party  has  an  hatMnorney, 

..  •      .t  .•  j»  a1  ^  /»  service  ■hall  be 

attorney  in  the  action  or  proceeding,  the  service  oi  papers  on  attorney, 
when  required,  must  be  upon  the  attorney  instead  of  the 
party,  except  of  subpoenas,  of  writs,  and  other   process 
issued  in  the  suit,  and  of  papers  to  bring  him  into  con- 
tempt. 

Sec.  897.    The  for^)ing  provisions  of  this  Chapter  Preceding  pro. 
do  not  apply  to  the  service  of  a  summons  or  other  process,  l^^i^ltc. 
or  of  any  paper  to  bring  a  party  into  contempt. 

Sec.  898.     Any  summons,  writ,  or  order,  in  any  civil  service  by  teie* 
suit  or  proceeding,  and  all  other  papers  requiring  service  «™p*» 
may  be  transmitted  by  telegraph  for  service  in  any  place, 
and  the  telecrraphicctipy  of  such  writ  or  onler,  or  paper  so 
tramsmitted  mav  he  served  or  executed  bv  the  officers  or 

terson  to  whom  it  is  sent  for  that  purpose,  and  returned  by 
im,  if  any  return  be  requisite,  in  the  same  manner,  and 
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with  the  same  force  and  effect,  in  all  respects,  as  the  origi- 
nal thereof  might  be  delivered  to.  him,  and  the  officer  or 
person  sending  or  executing  the  same  has  the  same  au- 
thority, and  is  subject  to  the  same  liabilities,  as  if  the  copy 
were  the  original.  The  original,  when  a  writ,  or  order, 
must  also  be  filed  in  the  court  from  which  it  was  issued 
and  a  certified  copy  thereof  must  be  preserved  in  the  tele- 
,  .  .  graph  pfiBce  from  which  it  was  sent.  In  sending  it,  either 
th^  original  or  the  certified  copy  may  be  used  by  the  oper- 
ator for  that  purpose.  Whenever  any  document  to  be  sent 
by  tel^raph  bears  a  seal  either  private  or  official,  it  is  not 
peoessary  for  the  operator,  in  sending  the  same,  to  tele- 
graph a  description  of  the  seal,  ot  any  words  or  device 
thereon,  but  the  same  may  be  expressed  in  the  telegraphic 
copy  by  the  letters  "L  S"  or  by  the  word  "seal." 


Chapter.  VI. 

Of  Costa. 

Sec.  903.     The  measure  and  mode  of  compensation 
auSIS^J**"**"  °*  of  attorneys  and  counselors  at  law  is  left  to  the  agreement, 
Costs  to  parties,  exprcss  or  implied,  of  the  parties;  but  parties  to  action  or 
proceedings  are  entitled  to  costs  and  disbursements,  as  here- 
inafter provided. 
„  •      ..     ^  Sec.  904.     Costs  are  allowed  of  course  Uy  the  plain- 

When  allowed         .^,  .     ,  j.    •       v-      /•  •      At_      /»  ii        • 

of  counieto        tilf,  upou  a  judgment  m  his  lavor  m  the  iollowing  cases: 
'*^*'"*'  *  1.     In  an  action  for  the  recovery  of  real  property; 

2.  In  an  action  to  recover  the  possession  of  personal 

Eroperty  where  the  value  of  the  property  amounts  to  one 
undred  dollars  or  over,  such  value  snail  be  determined  by 
the  jury,  court  or  referee  by  whom  the  action  is  tried; 

3.  In  an  action  for  the  recovery  of  money  or  dam- 
.  ages,  when  plaintiff  recovers  one  hundred  dollars  or  over; 

4.  In  a  special  proceeding; 

5.  In  an  action  which  involves  the  title  or  possession 
of  real  estate,  or  the  legality  of  any  tax,  impost,  assess- 
ment, toll,  or  municipal  fine. 

Sec.  905.     When  several  actions  are  brought  on  one 

brought  o*n  a**"*   boud.  Undertaking,  promissory  note,  bill  of  exchange,  or 

aafon'SS^calry  othcr  instrument  in  writing,  or  in  any  other  case  for  the 

costs  in  but  one.  game  causc  of  action,  against  several  parties  who  might 

have  been  joined  as  defendants  in  the  same  action,  no  costs 
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can  be  allowed  to  the  plaintiff  in  more  than  one  of  such 
actions,  which  niay  be  at  his  election,  if  the  party  pro- 
ceeded against  in  the  other  actions  were  at  the  commence- 
ment of  the  previous  action  openly  within  this  Territory. 
Sut  the  disbursements  of  tlie  plaintiff  must  be  allowed  to 
him  in  each  action. 

Sjbc.  906.     Costs  must  be  allowed  of  course  to  the  when  defend- 
defendant  upon  a  judgment  in  his  fav^or  in  the  action  men-  JJ'^'j^^"  """ 
tioned  in  Section  904  and  in  special  proceedings. 

Sec.  907.  In  other  actions  than  those  mentioned  in  ^^,4^  ^^en  in 
Section  904,  costs  may  be  allowed  or  not,  and,  if  allowed,  » J«  ^discrcuon  of 
may  be  apportioned  between  the  parties,  on  the  same  or 
adverse  sides,  in  the  discretion  of  the  court,  but  no  costs 
can  be  allowed  in  an  action  for  the  recovery  of  money  or 
damages,  when  the  plaintiff  recovers  less  than  one  hundred 
dollars,  nor  in  an  action  to  recover  the  passession  of  per- 
sonal property,  when  the  value  of  the  property  is  less  than 
one  hundred  dollars. 

Sec.  908.     When  there  are  several  defendants  in  the  ^v  „  ,,  ,^ 
actions  mentioned  in  Section  904  not  united  in  interest,  and  erai^defendanu 
making  separate  defenses,  by  separate  answers,  and  the  fmc?«i""cSi'" 
plaintiff  fails  to  recover  judgment  a^inst  all,  the  court  n»*y^«»«vered. 
must  award  costs  to  such  of  the  defendants  as  have  judg- 
ment in  their  favor. 

Sec.  909.     In  all  cases  tried  in  the  district  court,  on  Prevailing 
appeal,  costs  must  be  awarded  to  the  prevailing  party.  S^uin"all^r 

*  cases. 

Sec.  910.     The  fees  of  referees  are  five  dollars  to  Referees'  fees. 
each,  for  every  day  spent  in  the  basiness  of  the  reference; 
but  the  parties  may  agree  in  writing  upon  any  other  rate  of 
compensation,  and  thereupon,  such  rate  shall  be  allowed. 

Sec.  911.     When  an  application  is  made  to  a  court  continuance, 
or  referee  to  postpone  a  trial,  the  payment  of  costs  occa-  fmTOs?dL*1on- 
sioned  by  the  postponement,  may  be  imposed  in  the  dis-  din  n  of. 
oretion  of  tl\e  court  or  referee,  as  a  condition  of  granting 
the  same. 

Sec.  912.     \Mien  in  an  action  for  the  recovery  of  costs,  when 
money  only,  the  defendant  alleges  in  his  answer  that  before  SforesSir*"^* 
the  commencement  of  the  action,  he  tendered  to  the  plaintiff  broui»ht. 
the  full  amount  to  which  he  was  entitled,  and  thereupon 
deposits  in  court,  for  the  plaintiff,  the  amount  so  tendered, 
and  the  all^tion  be  found  to  be  true,  the  plaintiff  cannot 
recover  costs,  but  must  pay  costs  to  the  defendant. 

Sec.  913.  In  an  action  prosecuted  or  defended  by  Costs  in  an  ac- 
an  executor,  administrator,  trustee  of  express  trust,  or  a  i^a"il2i  ^ad- 
person  expressly  authorized  by  statute,  costs  may  be  re- 


ministrator.  etc. 
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covered  as  in  actions  by,  and  against,  a  person  prosecuting: 
or  defending  in  his  own  right;  but  such  costs  must,  by  the 
judgment,  be  made  chargeable  only  upon  the  estate,  fund, 
or  party  represented,  unless  the  court  directs  the  same  to 
be  paid  by  the  plaintiff  or  defendant,  personally,  for  mLs- 
management  or  bad  laith  in  the  action  or  defense. 

Sec.  914.  When  the  decision  of  a  court  of  inferior 
^^TnSto*^'  jurisdiction,  in  a  special  proceeding,  is  brought  before  a 
I^'oTi*?iJI:lIi.  ^'^rt  of  higher  jurisdiction,  for  a  review,  in  any  other 
way  than  by  appeal,  the  same  costs  must  be  allowed  as  in 
cases  on  appeal,  and  may  be  collected  by  execution,  or  in 
such  manner  as  the  court  may  direct,  according  to  the 
nature  of  the  case. 

Fiiin  ftndwr-  ^^^'  ^^^'    ^^®  pB^ty  in  whosc  favor  judgment  is 

viceaodaffidavte  rendered,  and  who  claims  his  costs,  must  deliver  to  the 
o  cosu.  ^i^j^^  j^uj  serve  a  copy  upon  the  adverse  party,  within  five 
days  after  the  verdict  or  notice  of  the  decision  of  the 
court  or  referee,  or,  if  the  entry  of  the  judgment  on  the 
'  verdict  or  decision  be  stayed,  then  before  such  entry  is 
made  a  memorandum  of  the  items  of  his  costs  and  neces- 
sary disbursements  in  the  action  or  proceeding,  whidi 
memorandum  must  be  verified  by  the  oath  of  the  party,  or 
his  attorney  or  agent,  or  by  tne  clerk  of  his  attorney, 
stating  that  to  the  best  of  his  knowledge  and  belief,  the 
items  are  correct,  and  that  the  disbursements  have  been 
necessarily  incurred  in  the  action  or  proceeding.  A  party 
dissatisfied  with  the  costs  claimed,  may,  within  five  days 
after  notice  of  filing  of  bill  of  costs,  file  a  motion  to  have 
the  same  taxed  by  the  court  in  which  the  judgment  was 
rendered,  or  by  the  judge  thereof  at  chambers. 
Cost!  on  »ppeai  Sbc.  916.     Whenever  costs  are  awarded  to  a  party 

woveJJd  "^  by  an  appellate  court,  if  he  claims  such  costs,  he  must, 
within  thirty  days  after  the  remittitur  is  filed  with  the 
clerk  below,  deliver  to  such  clerk  a  memorandum  of  his 
coPts  verified  as  prescribed  by  the  preceding  section,  and 
thereafter  he  may  have  an  execution  therefor  as  upon  a 
judgment. 
Interest  and  Sec.  917.     The  clcrk  must  include  in  the  judgment 

S?iudS?S^*the  entered  up  by  him,  any  interest  on  the  verdict  or  decision 
^id'^ment**  ^^'  *^^  <50urt  from  the  time  it  was  rendered  or  made,  and 
the  costs,  if  the  same  have  been  taxed  or  ascertained,  and 
he  must,  within  two  days  after  the  same  are  taxed  or 
ascertained,  if  not  included  in  the  judgment,  insert  the 
same  in  a  blank,  left  in  the  judgment  for  that  purpose,  and 
must. make  a  similar  insertion  of  the  costs  in  the  copies 
and  docket  of  the  judgment. 
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Sec.  918.  When  the  plaintiflF  in  an  action  resides  ^^^^  ^ 
out  of  the  Territory,  or  is  a  foreign  corporation,  security  ixxu.  ^ 
for  the  costs  and  charges  which  may  be  awarded  against 
such  plaintiff,  may  be  required  by  the  defendant.  When 
required,  all  proceedings  in  the  action  must  be  stayed  until 
an  undertaking,  executed  by  two  or  more  persons,  is  filed 
with  the  clerk,  to  the  effect  that  they  will  pay  such  costs 
and  charges  as  may  be  awarded  against  the  plaintiff  by 
judgment,  or  in  the  progress  of  the  action,  not  exceeding 
the  sum  of  three  hundred  dollars.  A  new  or  an  additional 
undertaking  may  be  ordered  by  the  court,  or  judge,  upon 
proof  that  the  original  undertaking  is  insufficient  security, 
and  proceedings  in  the  action  stayed  until  such  new  or 
additional  unclertakiqg  is  executed  and  filed. 

Sec.  919.     After  the  lapse  of  thirty  days  from  the  if  wchsecuriiy 
service  of  notice  that  security  is  required,  or  of  an  order  J'cSSL^Tb?* 
for  new  or  additional  security,  upon  proof  thereof,  and  dumii^d. 
that  no  undertaking,  as  required,  has  been  filed,  the  court, 
or  judge,  may  order  the  action  to  be  dismissed. 

Sec.  920.     When  the  Territory  is  a  party,  and  costs  catt,  when 
are  awarded  against  it,  they  mu/jt  ba  paid  out  of  the  Terri-  pSy!***^  ** 
torial  treasury,  and  the  auditor  shall  draw  his  warrant 
therefor  on  the  general  fund. 

Sec.  921.     When  a  county  is  a  party,  and  costs  are  Coitt.  wiwa 
awarded  against  it,  they  must  be  paid  out  of  the  county  ^y! 
treasury. 


Chapter  VII. 
General  Protisiotis. 

Sec.  926.     If  an  original  pleading  or  paper  be  lost,  Lo«ijftapcii,how 
the  court  may  authorize  a  copy  thereof  to  be  filed  and  ««ppn«r 
used  instead  of  the  original. 

Sec.  927.     An  affidavit,  notice,  or  other  paper,  with-  Pap«i  witboui 
out  the  title  of  the  action  or  proceeding  in  which  it  was  tio*ii"o?wiih*de" 
made,  or  with  a  defective  title,  is  as  valid  and  effectual  for  Jjiy^yiifd. 
any  purpose  as  if  duly  entitled,  if  it  intelligibly  refer  to 
such  action  or  proceeding. 

Sec.  928.      Successive   actions   may   be   maintained  succmsIvc 
upon  the  same  contract  or  transaction  whenever  after  the  J2iS"coMr!!«, 
former  action,  a  new  c;uisc  of  action  arises  therefrom*  «c» 
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Sec.  929.  Whenever  two  or  more  actions  are  pend- 
scvcMii  acUoM^  ing  at  one  time  between  the  same  parties,  and  in  the  same 
iutoooe.  court  u})on  causes  of  action  which  might  have  been  joined, 

the  court  may  order  the  actions  to  be  consolidated. 

d^mS*  ^nd?  ^^^*  ^^^'     ^"  action  is  deemed  to  be  pending  from 

the  time  of  its  commencement  until  its  final  determina- 
tion upon  appeal,  or  until  the  time  for  appeal  has  pa8.««d, 
unless  the  judgment  is  sooner  satisfied. 
Actions  to  Sec.  931.     An  action  may  be  brought  by  one  person 

vcSecufiM"  against  another  for  the  purpose  of  determining  an  adverse 
lind  by  suret*ie«.  claim,  which  the  latter  makes  a^iinst  the  former  for  money 
or  property  upon  an  alleged  obligation;  and  also  against 
two  or  more  persons,  for  the  purpose  of  compelling  one  to 
satisfy  a  debt  due  to  the  other,  for  which  tne  plaintiff  is 
bound  as  a  surety. 
Tesiimony,when  Sec.  932.     Ou  thc  trial  of  au  actiou  in  a  court  of 

«jj  be  taken  by     rccoid,  if  thcrc  is  110  short^haud  reporter  of  the  court  in 
attendance,  the  court  may  require  the  clerk  to  take  down 
the  testimony  in  writing. 
The  clerk  must  Sec.  933.     The  clcrk  must  keep  among  the  records  of 

oractteSf**'"    the  court,  a  register  of  actions.     He  must  enter  therein  the 
title  of  the  action,  with  brief  notes  under  it,  from  time  to 
time,  of  all  papers  filed  and  proceedings  had  therein. 
Two  or  three  Sec.  934.     Whcu  thcrc  are  three  referees,  or  three 

mly^Vnykct.  arbitrators,  all  must  meet,  but  two  of  them  may  do  any  act 

which  might  be  done  by  all. 
Timewthin  Sec.  935.     Whcu  au  act  to  be  done  as  provided  in 

under  thls*Sde   ^^^^  Codc,  rclates  to  the  pleadings  in  the  action,  or  the 
to  be  done,  may  Undertakings  to  be  filed,  or  the  justification  of  sureties,  or 
'^  ^*'*"  *  '      the  preparation  of  statements,  or  bills  of  exception  or  of 
amendments  thereto,  or  to  the  service  of  notices,  other  than 
of  appeal,  the  time  allowed  by  this  Code  may  be  extended, 
upon  good  cause  shown,  by  the  court  in  which  the  action  i? 
pending,  or  a  judge  thereof. 
^.  ^^     .  Sec.  936.     If  an  action  is  brought  against  a  sheriff 

a  sheriff  f.)r        for  au  ac't  donc  by  virtue  of  his  office,  and  he  give  written 
officui  nets.       fiQ^iQQ  thereof  to  the  sureties  on  any  bond  of  indemnity 
received  by  him,  the  judgment  recx)vered  therein  is  con- 
clusive evidence  of  his  right  to  recover  against  such  sure- 
ties; and  the  court,  or  judge,  in  vacation,  may,  on  motion, 
upon  notice  of  five  days,  order  judgment  to  be  entered  up 
against  them  for  the  amount  so  recovered,  including  costs. 
Sec.  937.     In  all  cases  where  an  undertaking,  with 
menuoncdT      sureties,  IS  rcQuired  by  the  provisions  of  this  Code,  the 
requuuiof.       officcr  taking  the  same  must  require  the  sureties  to  accom- 
pany it  with  an  affidavit  that  they  are  each  residents  and 
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householders  or  freeholders  within  the  Territory,  and  are 
each  worth  the  sum  specified  in  the  undertaking,  over  and 
above  all  their  just  debts  and  liabilities,  exclusive  of  prop- 
erty exempt  from  execution ;  but  when  the  amount  speci- 
fiea  in  the  undertaking  exceeds  two  thousand  dollars,  and 
there  are  more  than  two  sureties  thereon,  they  may  state  in 
their  affidavits  that  they  are  severally  worth  amounts  less 
thau  that  expressed  in  the  ^undertaking,  if  the  whole 
amount  be  equivalent  to  that  of  two  sufficient  sureties. 

Sec.  938.  In  any  civil  action  or  proceeding  wherein  p^^,^  ^^ 
the  Territory  or  the  people  of  the  Territorj"is  a  party  nwimrcdtogtve 
plaintiff,  or  any  Territorial  officer,  in  his  official  capacity, 
or  on  behalf  of  the  Territory,  or  any  county,  or  city,  is  a 
party  plaintiff  or  defendant,  no  bond,  written  undertaking, 
or  security  can  be  required  of  the  Territory,  or  the  people 
thereof,  or  any  officer  thereof,  or  of  any  county,  or  city, 
but  on  complying  with  the  other  provisions  of  this  Code, 
the  Territoiy  or  the  people  thereof,  or  any  Territorial 
officer  acting  in  his  official  capacity,  or  any  county  or  city, 
have  the  same  rights,  remedies,  and  benefits,  as  if  the  bond, 
imdertaking,  or  security  were  given  and  approved  as  re- 
quired by  mis  Code. 

Sec.  939.    Whenever  any  surety  on  an' undertaking  guretvon 
on  appeal  executed  to  stay  proceedings  upon  a  money  judg-  app«ai  bond 
ment,  pays  the  judgment,  either  with  or  without  action,  toriKhuoY  "* 
after  its  affirmation  by  the  appellate  court,  he  is  substituted  i*I^"*°* 
to  the  rights  of  the  judgment  creditor,  and  is  entitled  to 
control,  enforce  and  satisfy  such  judgment  in  all  resjiects 
as  if  he  had  recovered  the  same. 
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PART  III. 


SPECIAL  PROCEEDINGS  OF  A  CIVIL  NATURE. 


Piities,  how 
designated. 


Judgment  and 
order  SMme 
meaninit  as  in 
civil  actions. 


Prelimincu^y  Provunofus. 

Sec.  944.  The  party  proHocuting  a  special  proceed- 
ing may  be  known  as  the  plaintiff,  and  the  adverse  party 
as  the  defendant. 

Sbc.  945.  A  judgment  in  a  npecial  proceeding  is  the 
final  determination  of  the  rights  of  the  parties  therein. 
The  definitions  of  a  motion  and  an  order  in  a  civil  action 
are  applicable  to  similar  acts  in  a  special  proceeding. 


TITLE  I. 


OP  WRTTH  OF  REVIEW,  MANDATE  AND  PKOHIBmoX. 


Chapter  I. 


Ceriiorari 
defined . 

When  and  by 
what  courui 
granird. 


Writ  of  Review* 

Sec.  950.  The  writ  o1^  certiorari  may  be  dei*ioiniii- 
ated  the  writ  of  review. 

Sec.  951.  A  writ  of  review  may  be  granted  by  any 
court,  except  a  probate  or  justice's  court,  when  on  inferior 
ti'ibunal,  l)oard  or  officer  exercising  judicial  functions  lia> 
exceeded  the  juris^liction  of  such  tribunal,  Ixxird  or  officer, 
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and  ihere  is  no  appeal,  nor  in  the  judgment  of  the  court, 
anj  plain,  speedy,  and  adequate  remedy. 

Sec.  952.    The  application  must  be  made  on  affidavit  Application  for. 
by  the  party  beneficially  interested,  and  the  court  may  re-  **°^  "***** 
quire  a  notice  of  the  a[^lication  to  be  given  to  the  adverse 
party,  or  may  grant  an  order  to  show  cause  why  it  should 
not  be  allowed,  or  may  grant  the  writ  without  notice. 

Sec.  953.     The  writ  may  be  directed  to  the  inferior  ^,^^  ^^.^  ^  ^ 
tribunal,  board,  or  officer,  or  to  any  other  person  having  directed  to  the 
the  custody  of  the  record  or  proceedings  to  be  certified.  Sc*"**'  '^  ""*  * 
When  directed  to  a  tribunal,  the  clerk,  if  there  be  one, 
must  return  the  writ  with  the  transcript  required. 

Sec.  954.  The  writ  of  review  must  command  the  conicnu  of 
party  to  whom  it  is  directed  to  certify  fully  to  the  court  "*""'• 
issuing  the  writ,  at  a  specified  time  and  place,  a  transcript, 
of  the  record  and  proceeding  (describing  or  referring  to 
them  with  convenient  certainty),  that  the  same  may  be  re- 
viewed by  the  court,  and  requiring  the  party  in  the  mean- 
time to  desist  fix)m  further  proceedings  in  the  matter  to  be 
reviewed. 

Sec.  955.     If  a  stay  of  proceedings  be  not  intended,  proceeding*  in 
the  words  requiring  the  stay  must  be  omitted  from  the  mly^S^SJld 
writ.     These  words  may  be  inserted  or  omitted,  in  the  °'"**- 
sound  discretion  of  the  court,  but  if  omitted,  the  power  of 
the  inferior  court  or  officer  is  not  suspended  or  the  proceed- 
ings stayed. 

Sec.  956.    The  writ  must  be  served   in  the  same  service  of  the 
manner  as  a  summons  in  a  civil  action,  except  when  other-  '^*" 
wise  expressly  directed  by  the  court. 

Sec.  957.    The  review  upon  this  writ  can  not  be  ex-  The  review 
tended,  further  than  to  determine  whether   the   inferior  "xfenVor  '^'^''* 
tribunal,  board,  or  officer  has  regularly  pursued  the  author- 
ity of  such  tribunal,  board,  or  officer. 

Sec.  958.     If  the  return  to  the  writ  be  defective,  the  a  defective  re- 
court  may  order  a  further  return  to  be  made.     When  a  full  SJJJ  tL^iJ^V"^"* 
return  has  been  made,  the  court  must  hear  the  parties,  or  f«««d 
.such  of  them  as  may  attend  for  that  purpose,  and  may 
thereupon  give  judgment  either  affirming  or  annulling  or 
uiodifying  the  proceedings  below. 

Sec.  959.     A  copy  of  the  judgment,  signed  by  the  copyofjudg- 
derk,  must  be  transmitted  to  the  inferior  tribunal,  board,  or  "nwo  ?nJeHor 
officer  having  the  custody  of  the  record  or  proceeding  eer-  «"*>««"!• 
tified  up. 

Sec.  960,     A  copy  of  the  judgment,  signed  by  the  judgment  roiis. 
clerk,  entered  upon  or  attached  to  the  writ  and  return,  con- 
stitute the  judgment  roll. 
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Mandamus 
defined. 

When  and  by 
what  couity 
granted. 


Writ,  when  and 
upon  what  to 
iMue. 


Writ  must  be 
either  alternative 
or  peremptory. 


If  the  applica- 
tion be  without 
notice  the  alter- 
native  writ 
may  issue; 
otherwise  the 
p«:remptory. 


Notice  and 
default. 


Chapter  II. 
Writ  of  Mandate. 

Sec.  964.  The  writ  of  mandamus  may  be  denomi- 
nated a  writ  of  mandate. 

Sec.  965.  It  may  be  issued  by  any  court  in  this 
Territory,  except  a  justice's  or  probate  court,  to  any  inferior 
tribuiial,  corporation,  board  or  person,  to  compel  the  per- 
formanee  of  an  act  which  the  law  specially  enjoins  as  a 
duty  resulting  from  an  office,  trust  or  station ;  or  to  com- 
pel the  admission  of  a  party  to  the  use  and  enjoyment  of  a 
ri^ht  or  office  to  which  he  is  entitled  and  the  right  to 
which  is  not  in  dispute,  and  from  which  he  is  unlawfully 
precluded  by  such  inferior  tribunal,  corporation,  board  or 
person. 

Sec.  966.  This  writ  must  be  issued  in  all  cases 
where  there  is  not  a  plain,  Speedy  and  adequate  remedy  in 
the  ordinary  course  of  law.  It  must  be  issued  upon  affi- 
davit, on  the  application  of  the  party  beneficially  in- 
terested. 

Sec.  967.  The  writ  may  either  be  alternative  or 
peremptory.  The  alterntive  writ  must-  state  generally  the 
all^ation  against  the  party  to  whom  it  is  directed,  and 
command  such  party,  immediately  after  the  receipt  of  the 
writ,  or  at  some  other  specified  time,  to  do  the  act  required 
to  be  performed,  or  to  show  cause  before  the  court,  at  a 
specified  time  and  place,  why  he  has  not  done  so.  The 
peremptory  writ  must  be  in  a  similar  form  except  that  the 
words  requiring  the  party  to  show  cause  why  he  has  not 
done  as  commanded,  must  be  omitted,  and  a  return  day 
inserted. 

Sec.  968.  When  the  application  to  the  court  is  made 
without  notice  to  the  adverse  party,  and  the  writ  be- al- 
lowed, the  alternative  must  be  first  issued;  but  if  the 
application  be  upon  due  notice,  and  the  writ  be  allowed^ 
the  peremptory  may  be  issued  in  the  first  instance.  The 
notice  of  the  application  when  given  must  be  at  least 
ten  days.  The  writ  cannot  be  granted  by  default.  The 
case  must  be  heard  by  the  court,  whether  the  adverse  party 
appear  or  not. 
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Sec.  969*    On  the  return  day  of  the  alternative^  or  ^^  .dvem. 
the  day  on  which  the  application  for  the  writ  is  noticed,  party  may  an- 
(or  such  further  day  as  the  court  may  allow,)  the  party  on  •'^*"*°  "^  ®*' 
whom  the  writ  or  notice  has  been  served  may  show  cause 
by  answer  under  oath,  made  in  the  same  manner  as  an 
answer  to  a  complaint  in  a  civil  action. 

Sec.  970.     If  an  answer  be  made,  which  raises  a 
(question  as  to  a  matter  of  fact  essential  to  the  determina-  qu«dS*offir« 
tion  of  the  motion,  and  affectins:  the  substantial  riehts  of  israUed.ih* 

1  .  ,',  o,  .%       n     t  11  •         court  may  order 

the  parties,  and  upon  the  supposed  truth  of  the  allegation  » jury  trui. 
of  which  the  application  for  the  writ  is  based,  the  court 
may,  in  its  discretion,  order  the  question  to  be  tried  before 
a  jury,  and  postpone  the  argument  until  such  trial  can  be 
had,  and  if  the  proceedings  are  pending  in  the  supreme 
court,  the  verdict  certified  to  that  court.  The  order  for 
trial  may  also  direct  the  jury  to  assess  any  damages  which 
the  applicant  may  have  sustained,  in  case  they  find  for 
him;  if  the  order  for  trial  is  issued  from  the  supreme 
court  it  must  designate  the  judicial  district  in  which  the 
same  shall  be  had. 

Sec.  971.     On  the  trial  the  applicant  is  not  precluded  The  applicant 
by  the  answer  from  any  valid  objection  to  its  sufficiency,  JJ*^^^™",'^® 
and  may  countervail  it  by  proof  either  in  direct  denial  or  countervail  uby 
by  way  of  avoidance.  ^"^^' 

Sec.  972.     The  motion  for  a  new  trial  must  be  made  Motion  fomew 
in  the  court  in  which  the  issue  of  fact  is  tried.  miuie^  *° 

Sec.  973.     If  no  notice  of  a  motion  for  a  new  trial  ^^  ^,^^  ^^^ 
be  given  or,  if  given,  the  motion  be  denied,  if  the  applica-  tianamit  the  wr- 
tion  for  the  writ  is  pending  in  the  supreme  court  the  clerk  where*ihe  mS!* 
of  the  district  court  must  within  five  days  transmit  to  the  JJSr^VEfcif  the' 
supreme  court  a  certified  copy  of  the  verdict  attached  to  {;2i'j^,^on^   ' 
the  order  of  trial ;  after  which  either  party  may  bring  on 
the  argument  of  the  application  in  the  court  in  which  it  is 
pending  upon  reasonable  notice  to  the  adverse  party. 

Sec.  974.     If  no  answer  be  made  the  case  must  be  if  n^  answer  be 
heard  on  the  papers  of  the  applicant.     If  the  answer  raises  made,  or  if  it 
only  questions  of  law  or  puts  in  issue  immaterial  state-  Sl2L,  pS***"** 
ments,  not  afiecting  the  suostantial  rights  of  the  parties,  «««<*^"«»- 
the  court  must  proceed  to  hear  or  fix  a  day  for  hearing  the 
argument  of  the  case. 

Sec.  975.     If  judgment  be  given  for  the  applicant,  if  the  applicant 
he  may  recover  the  damages  which  he  has  sustained,  as  hllve*d?iia^*^ 
found  by  the  juiy,  or  as  may  be  determined  by  the  court  <»»*»•  *"<*  •  p«'- 
or  referees,  upon  a  reference  to  be  ordered,  together  with  SSST^  "*"' 
costs;  and  for  such  damages  and  costs,  an  execution  may 
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issue,  and  a  peremptory  mandate  must  also  be  awurdeJ 
without  delay. 
Service  oi  the  Sbc.  976.     The  Writ  must  be  served  in  the  same 

manner  as  a  summons  in  a  civil  action,  except  when  other- 
wise expressly  directed  by  order  of  the  court.  Service 
upon  a  majority  of  the  members  of  any  board  or  body  b 
service  upon  the  board  or  body,  whether  at  the  time  of  the 
service  tne  board  or  body  was  in  session  or  not. 
Penalty  for  diso.  Sec.  977.     Whcu  a  pcpemptorv  mandate  has  been 

i>«dieBceofwrit.  issued  and  directed  to  any  inferior  tribunal,  corporation, 
board  or  person,  if  it  appear  to  the  court  that  any  member 
of  such  tribunal,  corporation  or  board,  or  such  person  upon 
whom  the  writ  has  been  personally  served,  has,  without 
just  excuse,  refused  or  neglected  to  obey  the  same,  the  court 
may,  upon  motion,  impose  a  fine  not  exceeding  five  hundred 
dollars.  In  case  of  persistence  in  a  refusal  of  obedience, 
the  court  may  oixler  the  party  to  be  imprixsoned  until  the 
writ  is  obeyed,  and  may  make  any  ordess  necessary  and 
proper  for  the  complete  enforcement  of  the  writ. 


Chapter  III. 

Writ  of  Prohibition, 

Sec.  982.  The  writ  of  prohibition  is  the  oounter- 
SSllSl?*^  part  of  the  writ  of  mandate.  It  arrests  the  proceeding!^ 
of  any  tribunal,  corporation,  board,  or  person,  whether  ex- 
ercising functions  judicial  or  ministerial  when  such  pro- 
ceedings are  without  or  in  excess  of  the  jurisdiction  of 
such  tribunal,  corporation,  board  or  person. 

When  Md  where  ^^^'  ^^^*     ^^  ^^X  ^  issucd  by  any  court  except  pro- 

issued,  bate  or  justices'  courts  to  an  inferior  tribunal  or  to  a  cor- 

poration, board,  or  person,  in  all  cases  where  there  is  not  a 
plain,  speedy,  and  aidequate  remedy  in  the  ordinaiy  oourK' 
of  law.  It  is  issued  upon  affidavit,  on  the  application  of 
the  person  beneficially  interested. 

Writ  may  be  ^*^"  ^^^'     "^^^  ^^^^  ^^'^^^  ^  cithcr  alternative  or 

alternative  or  peremptory.  Thc  alternative  writ  must  state  generally 
«.r.^mmnrv  ^^^  allcgatiou  agaiiist  the  party  to  whom  it  is  directed,  and 
command  such  party  to  desist  or  refrain  from  further  pro- 
ceedings in  the  action  or  matter  specified  therein,  until  thc 
further  order  of  the  court  from  which  it  is  issued,  and  to 
show  cause  before  such  court,  at  a  specified  time  and  pla«*. 
why  such  party  should  not  be  al>solutely  restniined  troni 


peremptory. 
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any  farther  proceedings  in  such  action  or  matter.  The 
peremptory  writ  must  be  in  a  similar  form,  except  that  the 
words  reqairing  the. party  to  show  cause  why  he  should 
not  be  absolutely  restrained,  etc.,  must  be  omitted,  and  a 
return  day  inserted.  | 

Sec.  986.     The  provisions  of  the  preceding  sections  Certain  prece- 
from  968  to  977  both  inclusive,  apply  to  the  proceedings  applyt^"**" 
fi^r  writ  of  prohibition. 

8cE.  986.    Writs  of  review,  mandate,  and  prohibi-  writ»  of  review, 
tion,  may  be  issued  by  any  of  the  justices  of  the  supreme  p^ShSulo^may 
court,  or,  by  a  district  judge  in  vacation,  and  may,  m  the  i»ue«iKibe 
discretion  of  the  justice  or  judge  issuing  the  writ,  be  made  ben.     ^   °* 
returnable  and  a  hearing  thereon  be  had  in  vacation. 

Sec.  987.     Except  as  otherwise  provided  in  this  Title,  certain  provis-: 
the  provisions  of  this  Code  relative  to  civil  actions  in  the  '**"  *pp'**^ 
district  court,  are  applicable  to  and  constitute  the  rules  of 
practice  in  the  proceedings  mentioned  in  this  Title. 

Sec.  988.  The  provisions  of  this  Code  relative  to 
new  trials  in,  and  appeals  from  the  district  court,  except 
so  far  as  they  are  inconsistent  with  the  provisions  of  this 
Title,  apply  to  the  proceedings  mentioned  in  this  Title. 


TITLE  II. 


OF   CONTESTING   CERTAIN   ELECTIONS. 

Sec.  993.     Any  elector  of  a  county,  precinct,  or  city,  wh©  m^y  con- 
iiiay  contest  the  ri^ht  of  any  pei^son  declared  elected  to  an  Sf^ntl*?!^"'**** 
office  to  be  exercised  therein,  for  any  of  the  following 
grounds: 

1.  For  malconduct  on  the  part  of  the  board  of 
judges,  or  any  member  thereof; 

2.  When  the  person  whose  right  to  the  office  is  con- 
tested was  not,  at  the  time  of  the  ekclion,  eligible  to  such 
office. 

3.  When  the  person  whase  right  is  contested  has 
given  to  any  elector,  or  insj)ector,  judge,  or  clerk  of  the 
^'lection,  any  bribe,  or  rewanl,  or  has  offered  any  such  bribe 
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Irregubrity  and 
improper  con* 
duct  of  jtidcea, 
wheo  to  anDui 
elections. 


When  not  lo. 


IIIe«:al  votes, 
when  not  to  vi* 
tiate  election. 


Proceedings  on 
contest. 


Statement  of 
cause  ot  contest. 


or  reward,  for  the  purpose  of  procuring  his  election,  or 
has  oommited  any  other  offense  against  the  elective  iran- 
ehise  defined  by  law ; 

4.     On  account  of  illegal  votes. 

Sec.  994.  No  irr^uTarity  or  improper  conduct  in 
the  proceedings  of  the  judges,  or  any  of  them,  is  such  mal- 
oonauct  as  avoids  an  election,  unless  the  irregularity  or  im- 
proper conduct  is  such  as  to  procure  the  person  whose  right 
to  the  office  ib  contested  to  be  declared  elected  when  he  had 
not  received  the  highest  number  of  legal  votes. 

S£c.  995.  When  any  election  held  for  an  office  exer- 
cised in  and  for  a  county  is  contested  on  account  of  any 
malconduct  on  the  part  of  the  board  of  judges  of  any  pre- 
cinct election,  or  any  member  thereof,  the  election  cannot 
be  annulled  and  set  aside  upon  any  proof  thereof,  unless 
the  rejection  of  the  vote  of  such  precinct  or  precinctB, 
would  change  the  result  as  to  such  office  in  the  remaining 
vote  of  the  county. 

Sec.  996.  Nothing  in  the  fourth  ground  of  contest 
is  to  be  so  construed  as  to  authorize  an  election  to  be  set 
aside  on  account  of  ill^al  votes,  unless  it  appear  that  a 
number  of  illegal  votte  has  been  ^iven  to  the  person  whose 
right  to  the  office  is  contested,  which,  if  taken  from  him, 
would  reduce  the  number  of  his  l^al  votes  below  the  num- 
ber of  votes  given  to  some  other  person  for  the  same  office, 
after  deducting  therefrom  the  illegal  votes  which  may  be 
shown  to  have  been  given  to  such  other  person. 

Sec.  997.  When  an  elector  contests  the  right  of  any 

Serson  declared  elected  to  such  office,  he  must,  within  forty 
ays  after  the  return  day  of  the  election,  file  with  the  clerk  of 
the  district  court,  of  the  judicial  district  within  which  such 
office  is  to  be  exercised,  a  written  statement,  setting  forth 
specifically : 

1.  The  name  of  the  party  contesting  such  election, 
and  that  he  is  an  elector  of  tne  district,  county,  or  precinct, 
as  the  case  may  be,  in  which  such  election  was  held; 

2.  The  name  of  the  person  whose  right  to  the  office 
is  contested ; 

3.  The  office; 

4.  The  particular  grounds  of  such  contest,  which 
statement  must  be  verified  by  the  affidavit  of  the  contest- 
ing party,  that  the  matters  and  things  therein  contained  are 
true. 

Sec.  998.  When  the  reception  of  ill^al  votes  is  al- 
leged as  a  cause  of  contest,  it  is  sufficient  to  state  generally, 
that  in  one  or  more  specified  precincts  illegal  votes  were 
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given  to  the  person  whose  election  is  contested,  which,  if 
taken  from  him,  will  reduce  the  number  of  his  1^1  votes 
below  the  number  of  legal  votes  given  to  some  other  per- 
son for  the  same  office;  but  no  testimony  can  be  received  of 
any  illegal  votes,  unless  the  party  contesting  such  election  ^^j^^^  j,^^^  ^^ 
deliver  to  the  opposite  party,  at  least  three  days  before  such  '^p*'®"  <>'»"« 
trial,  a  written  list  of  the  number  of  illegal  votes,  and  by  fntlntTd  d«Srer 
whom  given,  which  he  intends  to  prove  on  such  trial;  and  JJi'^Jenl: '° 
no  testimony  can  be  received  of  any  illegal  votes  except 
such  as  are  specified  in  such  list. 

Sec.  999.    No  statement  of  the  grounds  of  contest  sutement  of 
will  be  rejected,  nor  the  proceedings  dismissed  by  any  court  S^o/f^^ot 
for  want  of  form,  if  the  grounds  of  contest   are  alleged  '°  '^•*****- 
with  such  certainty  as  will  advise  the  defendant  of  the  par- 
ticular proceeding  or  cause  for  which  such  election  is  con- 
tested. 

Sec.  1000.     Upon  the  statement  being  filed,  the  clerk  wh«n  contest  to 
must  inform  the  judge  of  the  district  court  thereof;  the     ****' ' 
judge  of  said  court  must  then  by  an  order  to  be  entered  by 
the  clerk,  name  some  day,  not  less  than  ten  nor  more  than 
twenty  days  from  the  date  of  such  order,  to  hear  and  de- 
termine such  contested  election. 

Sec.  1001.  The  clerk  must  thereupon  issue  a  citation  cicrk  to  issue 
for  the  person,  wbiose  right  to  the  office  is  contested,  to  ap-  spondent.  ^ 
pear  at  the  time  and  place  specified  in  the  order,  which 
citation  must  be  delivered  to  the  United  States  marshal  or 
sheriff,  and  he  served  either  upon  the  party  in  person,  or,  if 
he  cannot  be  found,  by  leaving  a  copy  thereof  at  the  house 
where  he  last  resided,  at  least  five  days  before  the  time  so 
specified. 

Sec.  1002.    The  clerk  must  issue  subpoenas  for  wit-  J^JJI^^f^^o^ 
nesses  at  the  request  of  either  party,  which  must  be  served  enforeed.  * 
as  other  subpoenas;  and  the  judge  shall  have  full  power  to 
issue  attachments  to  compel  the  attendance  of  witnesses 
who  have  been  subpoened  to  attend. 

Sec.  1003.     The  court  must  meet  at  the  time  and  ^"''^  °^  ~""- 
place  designated,  to  determine  such  contested  election,  and 
shall  have  all  the  powers  necessary  to  the  determination 
thereof.     It  may  ac^oum  the  hearing  and  trial  from  day  to 
day  until  such  trial  is  ended,  and  may  also  continue  the  A^'^^n^^^Qf 
trial,  before  its  commencement,  for  any  time  not  exceeding  court!"*"*"  ^ 
twenty  days,  for  good  cause  shown  by  either  party  upon 
affidavit,  at  the  costs  of  the  party  applying  for  such  con- 
tinuance. 

Sec.  1004.     The  court  must  be  governed,  in  the  trial  ^^jlTin  t"!?.!"" 
and  determination  of  such  contested  election,  by  the  rules  <^^^^ 
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of  law  and  evidence  governing  the  determination  of  ques- 
tions of  law  and  fact,  so  far  as  the  same  may  be  applicable; 
and  may  dismiss  the  proceedings  if  the  statement  of  the 
cause  or  causes  of  the  contest  is  insufficient,  or  for  want  of 
prosecution.  After  hearing  the  proofe  and  all^^tionsof 
the  parties,  the  court  must  pronounce  judgment  in  the 
premises,  either  confirming  or  annulling  and  setting  aside 
such  election. 

Sec.  1005.  If  in  any  such  case  it  appears  that  an- 
other person  than  the  one  returned  has  the  highest  number 
of  l^al  votes,  the  court  must  declare  such  person  elected. 

Sec.  1006.  The  clerk,  marshal,  or  sheriff,  and  wit- 
nesses shall  receive  respectively,  the  same  fees,  from  the 
party  against  whom  Judgment  is  given,  as  are  sJlowed  for 
similar  services  in  other  cases 

Sec.  1007.  •  If  the  proceedings  are  dismissed  for  in- 
sufficiency, or  want  of  prosecution,  or  the  election  is  by 
the  court  confirmed,  judgment  must  be  rendered  against  the 
party  contesting  such  election,  for  costs,  in  favor  of  the 
party  whose  election  was  contested;  but  if  the  election  is 
annulled  and  set  aside,  judgment  for  costs  must  be  ren- 
dered against  the  party  whose  election  was  contested,  in 
favor  of  the  party  contesting  the  same.  Primarily,  each 
party  is  liable  for  the  costs  created  by  himself,  to  the  officers 
and  witnesses  entitled  thereto,  which  may  be  collected  in 
the  same  manner  as  similar  costs  are  collected  in  other 


cases. 


Sec.  1008.  Either  party,  aggrieved  by  the  judgment, 
may  appeal  therefrom  to  the  supreme  court,  as  in  other 
cases  of  appeal  thereto  from  the  nistrict  court. 

Sec.  1009.  Whenever  an  election  is  annulled  or  set 
aside  by  the  judgment  of  the  district  court,  and  no  appeal 
has  been  taken  within  ten  days  thereafter,  the  commission, 
if  any  has  been  issued,  is  void,  and  the  office  vacant. 
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TITLE  III. 


SUMMARY   PROCEEBiyOB. 


Chaptbb  I. 
(hiifesaion  of  Judgment  withoui  Action. 

Sec.  1014.    A  judgment  by  confession  may  be  en-  ^^^53?^^^^ 
tered  without  action,  either  for  money  due  or  to  become  4ebt  due  or  am- 
due,  or  to  secure  any  person  against  contingent  liability  on  **"**"  »a»>»wnr. 
behalf  of  the  defendant,  or  both,  in  the  manner  prescribed 
by  this  Chapter.    Such  judgment  may  be  entered  in  any 
court  having  jurisdiction  for  like  amounts. 

Sec.  1015.     A  statement  in  writing  must  be  made,  writSS*rnd  form 
signed  by  the  defendant  and  verified  by  his  oath  to  the  thereof. 
following  effect: 

1.  It  must  authorize  the  entry  of  judgment  for  a 
specified  sum ; 

2.  If  it  be  for  money  due,  or  to  become  due,  it  must 
state  concisely  the  facts  out  of  which  it  arose,  and  show 
that  the  sum  confessed  therefor  is  justly  due  or  to  become 
due; 

3.  If  it  be  for  the  purpose  of  securing  the  plaintiff 
against  a  contingent  liability,  it  must  state  concisely  the 
facts  constituting  the  liability,  and  show  that  the  sum  con- 
fessed therefor  does  not  exc^  the  same. 

Sec.  1016.     The  statement  must,  be  filed  with  the  Fiiinir  •latement 
clerk  of  the  court  in  which  the  judgment  is  to  be  entered,  jlTdgSTem""* 
who  must  indorse  upon  it,  and  enter  in  the  judgment  book, 
a  judgment  of  such  court  for  the  amount  confessed,  with 
five  dollars  costs.     The  statement  and  affidavit,  with  the 
judgment  indorsed,  thereupon  becomes  the  judgment  roll. 

Sec.  1017.  In  a  justice's  court,  where  the  court  has  How. in  justice's 
the  authority  to  enter  the  judgment,  the  statement  may  be 
filed  with  the  justice,  who  must  thereupon  enter  in  his 
docket  a  judgment  of  his  court  for  the  amount  confessed, 
with  three  dollars  costs.  If  a  transcript  of  such  judgment 
be  filed  with  the  district  clerk,  a  copy  of  the  statement 
mu2§t  be  filed  with  it. 


court. 


332  LAWS  OP  UTAH. 


Chapter  IL 


SubmUtinff  a  Controversy  vnthaui  Actum. 

&w^b^it?Jd  ®^^"  ^01®-     Parties  to  a  question  in  difference,  which 

without  action,  might  be  the  subject  of  a  civil  action,  may  without  action 
agree  upon  a  case  containing  the  facts  upon  which  the  con- 
troversy depends,  and  present  a  submission  of  the  same  to 
any  court  which  would  have  jurisdiction  if  an  action  had 
been  brought;  but  it  must  appear,  by  affidavit,  that  the 
dontroversy  is  real,  and  the  proceedings  in  good  faith,  to 
determine  the  rights  of  the  parties.  The  court  must  there- 
upon liear  and  determine  the  case,  and  render  judgment 
thereon  as  if  an  action  were  depending. 
lent  oo,  as  Sec.  1019.     Judgmcut  must  bc  entered  in  the  judg^ 


£i?wSow*Mkt»  ^^^^  book,  as  in  other  cases,  but  without  costs  for  any  pro- 
prior  to  notice  of  ceeding  prior  to  the  trial.  The  case,  the  submission,  and  a 
^**"  copy  of  the  judgment  constitutes  the  judgment  roll. 

Judgment  may  ^EC.  1020.     Thc  judgmcut  may  be  enforced  in  the 

be  enforced  or     game  mauucr  as  if  it  had  been  rendered  in  an  action,  and 

appealed  from  an...  i«^,  i 

in  an  action.       IS  lu  the  samc  manner  subject  to  appeal. 


[Chapter  III. 
Discharge  of  Ihisaners  an  anil  Process. 

Persons  confined  Sec.  1021.     Any  pcTson  coufincd  in  jail  on  an  exeeu- 

32!^f  **^        tion  issued  on  a  judgment  rendered  in  a  civil  action,  must 

be  discharged  therefrom  upon  the  conditions  in  this  Giap- 

ter  specified. 
Notice  of  appii-  Seg.  1022.      Such   pcrson   must  cause  a  notice  in 

""°"  writing  to  be  given  to  the  plaintiff,  his  agent^  or  attorney, 

that  at  a  certain*  time  and  place,  he  will  apply  to  the  district 

judge  of  the  district  in  which  the  county  m  which  he  may 

be  imprisoned  is  situated,  for  the  purpose  of  obtaining  a 

discharge  from  his  imprisonment. 

Sec.  1023,     Such  notice  must  be  served  upon  the 
Service  oi  no-     plaintiff,  his  agent  or  attorney,  one  day  at  least  before  the 

hearing  of  the  application. 


cation. 


tice. 
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Sec.  1024.  At  the  time  and  place  specified  in  the  ^^^^^'^  **" 
notice,  such  person  must  be  taken  before  such  judge,  who 
must  examine  him  under  oath  concerning  his  estate  and 
property  and  effects,  and  the  disposal  thereof,  and  his 
ability  to  pay  the  judgment  for  which  he  is  committed,  and 
such  judge  may  also  hear  any  other  l^al  and  pertinent  evi- 
dence that  may  be  produced  by  the  debtor  or  the  creditor. 

Sec.  1026.    The  plaintiff  in  the  action  may,  upon  JSJ^'bJ'fn^JJrit. 
such  examination,  propose  to  the  prisoner  any  interroga-  >ng. 
tones  pertinent  to  the  inquiry,  and  they  must,  if  required 
by  him,  be  proposed  and  answered  in  writing,  and  the  an- 
swer must  be  signed  and  sworn  to  by  the  prisoner. 

Sec.  1026.     If,  upon  the  examination,  the  judge  is  Oatbtobead. 
satisfied  that  the  prisoner  is  entitled  to  his  dischai^,  he  "*"*■'*'***• 

must  administer  to  him  the  following  oath,  to-wit :  "  I 

do  solemnly  swear  that  I  have  not  any  estate,  real  or  per- 
sonal, to  the  amount  of  fifty  dollars,  except  such  as  is  by 
law  exempt  from  being  taken  in  execution,  and  that  I  have 
not  any  other  estate  now  conveyed  or  concealed,  or  in  any 
way  disposed  of,  with  design  to  secure  the  same  to  my  use, 
or  to  hinder,  delay  or  defraud  my  creditors,  so  hefp  me 
God."  /  >  P 

Sec.  1027.    After  administering  the  oath,  the  judge  ^^^^  ^^^ 
must  issue  an  order  that  the  prisoner  be  discharged  from 
custody,  and  the  officer,  upon  the  service  of  such  order, 
must  discharge  the  prisoner  forthwith,  if  he  be  imprisoned 
for  no  other  cause. 

Sec.  1028.     If  such  judge  does  not  discharge  the  ir notdUchai«e<i 
prisoner,  he  may  apply  for  his  dischai^  at  the  end  of  STn  Ippiy^ 
every  succeeding  ten  days,  in  the  same  manner  as  above  ^*" 
provided,  and  the  same  proceedings  must  thereupon  be  had. 

Sec.  1029.     The  prisoner,  aft«r  being  so  discharged.  Discharge  final, 
is  forever  exempt  from  arrest  or   imprisonment  for   the 
same  debt,  unless  he  be  convicted  of  having  willfully  sworn 
falsely  upon  his  examination  before  the  judge,  or  in  taking 
the  oath  Defore  prescribed. 

Sec.  1030.     The  judgment  against  any  prisoner  who  judgment  re- 
is  discharged  remains  in  full  force  against  any  estate  which  *"**"*  *"  ^^^ 
may  then  or  at  any  time  afterward  belong  to  him,  and  the 
plaintiff  may  take  out  a  new  execution  against  the  goods 
and  estate  of  the  prisoner,  in  like  manner  ajs  if  be  had 
never  been  committed. 

Sec.  1031.     The  plaintiff  in  the  action  may  at  any  Plaintiff  mayor- 
time  order  the  prisoner  to  be  discharged,  and  he  is  not  pri»Mr^"fr  "*' 
thereafter  liable  to  imprisonment  for  me  same  cause  of 
action. 
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Sec.  1032.  Whenever  a  person  is  oommitted  to  jail 
on  an  execution  issued  on  a  judgment  recovered  in  a  civil 
action,  the  creditor,  his  agent  or  attorney,  must  advance  to 
the  jailor,  on  such  commitment,  sufficient  money  for  the 
support  of  the  prisoner  for  one  week,  and  must  make  the 
like  advance  for  every  successive  week  of  his  imprisonment, 
and  in  case  of  a  failure  to  do  so,  the  jailor  must  forthwith 
discharge  such  prisoner  from  custody;  and  such  discharge 
has  the  same  effect  as  if  made  by  order  of  the  creditor. 


Chapter  IV. 

Summary  Proceedings  for  Obtaining  Possession  of  Real 

Property  in  Certain  Cases. 


Forcible  entry 
defined. 


Sec.  1033.  Eveiy  person  is  guilty  of  a  forcible  en- 
try who  either: 

1.  By  breaking  open  doors,  windows,  or  other  parte 
of  a  house,  or  by  any  kind  of  violence  or  circumstance  of 
terror,  enters  upon  or  into  any  real  property;  or 

2.  Who,  after  entering  peaceably  upon  real  property, 
turns  out  by  force,  threats,  or  menacing  conduct,  the  party 
in  possession. 

dcfaSr '^*'**°*'  Sec.  1034.     Every  person  is  guilty  of  a  forcible  de- 

tainer who  either: 

1.  By  force,  or  by  menaces  and  threats  of  violence, 
unlawfully  holds  and  keeps  the  possession  of  any  real  prop- 
erty, whether  the  same  was  acquired  peaceably  or  other- 
wise; or 

2.  Who,  in  the  night  time,  or  during  the  absence  of 
the  occupant  of  any  lands,  unlawfully  enters  upon  real 
property,  and  who,  after  demand  made  for  the  surrender 
thereof,  for  the  period  of  five  days,  refuses  to  surrender  the 
same  to  such  former  occupant. 

The  occupant  of  real  property,  within  the  meaning;  of 
this  subdivision,  is  one  who,  within  five  days  preceaiuff 
such  unlawful  entry,  was  in  the  peaceable  and  undisturbed 
possession  of  such  lands. 

Sec.  1035.  A  tenant  of  real  property,  for  a  term 
less  than  life,  is  guilty  of  an  unlawful  detainer: 

1.  Where  he  oontinuey  in  possession,  in  person  or  by 
sub-tenant,  of  the  property,  or  any  part  thereof,  after  tlie 
expiration  of  the  term  for  which  it  is  let  to  him,  witiiout 


Unlawful  de. 
tainer  defined 
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permiseion  of  his  landlord,  or  his  sucoessor  in  estate  of  his 
landlord,  if  any  there  be;  but  in  case  of  a  tenancy  at  will, 
it  must  first  be  terminated  by  notice  of  five  days; 

2.  When  he  continues  in  possession,  in  person  or  by 
sub-tenant,  without  permission  of  his  landlord,  or  the 
sucoessor  in  estate  of  his  landlord,  if  any  there  be,  after 
default  in  the  payment  of  rent,  pursuant  to  the  lease  or 
agreement  under  which  the  property  is  held,  and  three 
days'  notice  in  writing,  requiring  its  payment,  stating  the 
amount  which  is  due,  or  possession  of  the  property,  shall 
have  been  served  upon  him,  and  if  there  be  a  suD-tenant  in 
actual  occupation  of  the  premises,  also  upon  such  sub- 
tenant. Such  notice  may  be  ser\^ed  at  any  time  within  one 
year  after  the  rent  becomes  due.  In  all  cases  of  tenancy 
upon  agricultural  lands,  where  the  tenant  has  held  over 
and  retained  possession  for  more  than  sixty  days  after  the 
expiration  of  his  term  without  any  demand  of  possession 
or  notice  to  quit  by  the  landlord,  or  the  successor  in  estate 
of  his  landlord,  if  any  there  be,  he  shall  be  deemed  to  be 
holding  by  permission  of  the  landlord,  or  the  successor  in 
estate  of  his  landlord,  if  any  there  be,  and  shall  be  entitled 
to  hold  under  the  terms  of  the  lease  for  another  full  year, 
and  shall  not  be  guilty  of  an  unlawful  detainer  during  said 
year,  and  such  holding  over  for  the  period  aforesaid  shall 
be  taken  and  construed  as  a  consent  on  the  part  of  the 
tenant  to  hold  for  another  year; 

3.  When  he  continues  in  possession,  in  peraon  or  by 
sub-tenant,  after  a  neglect  or  failure  to  perform  other  con- 
ditions or  covenants  of  the  lease  or  agreement  under  which 
the  property  is  held,  including  any  covenant  not  to  assign 
or  sublet,  than  the  one  for  the  payment  of  rent,  and  three 
days'  notice,  in  writing,  requiring  the  performance  of  such 
conditions  or  covenants,  or  the  possession  of  the  property, 
shall  have  been  served  upon  him,  and  if  there  be  a  sub- 
tenant in  actual  occupation  of  the  premises,  also  upon  such, 
sub-tenant.  Within  three  days  after  the  service  of  the 
notice,  the  tenant,  or  any  sub-tenant  in  actual  occupation  of 
the  premises,  or  any  mortgagee  of  the  term,  or  other  person 
interested  in  its  continuance,  may  perform  the  conditions 
or  covenants  of  the  lease,  or  pay  the  stipulated  rent,  as  the 
case  may  be,  and  thereby  save  the  lease  from  forfeiture; 
Promjfhdy  If  the  covenants  and  conditions  of  the  lease, 
violated  by  the  lessee,  cannot  afterward  be  performed,  then 
no  notice,  as  last  prescribed  herein,  need  be  given  to  said 
lessee  or  his  sub-tenant  demanding  the  performamce  of  the 
violated  covenant  or  conditions  of  the  lease.     A  tenant 
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Service  of 
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Courts,  have 
jurisdiction. 


Parties  defend- 

4Ult. 


may  take  proceedings,  similar  to  those  prescribed  in  thLs 
Chapter,  to  obtain  possession  of  the  premises  let  to  an 
under-tenant,  in  case  of  his  unlawful  detention  of  the 
premises  underlet  to  him; 

4.  A  tenant  or  sub-tenant,  assigning  or  sub-letting, 
or  committing  waste  upon  the  demised  premises,  contrary  to 
the  covenants  of  his  lease,  thereby  terminates  the  lease, 
and  the  landlord,  or  his  successor  in  estate,  shall,  upon 
service  of  three  days'  notice  to  quit,  upon  the  person  or 
persons  in  possession,  be  entitled  to  restitution  of  posses- 
sion of  such  demised  premises,  under  the  provisions  o{ 
this  Chapter. 

Sec.  1036.  The  notices  required  by  the  preceding 
section  may  be  served,  either: 

1.  By  delivering  a  copy  to  the  tenant  personally;  or, 

2.  If  he  be  absent  from  his  place  of  residence,  and 
from  his  usual  place  of  business,  by  leaving  a  copy  with 
some  person  of  suitable  age  and  discretion  at  either  place, 
and  sending  a  copy  through  the  mail  addressed  to  the 
tenant,  at  his  place  of  residence;  or, 

3.  If  such  place  of  residence  and  business  cannot  be 
ascertained,  or  a  person  of  suitable  age  or  discretion  cannot 
be  found  there,  then  by  affixing  a  copy  in  a  conspicuous 
place  on  the  property,  and  also  delivering  a  copy  to  a  per- 
son there  residing,  if  such  person  can  be  found,  and  also 
sending  a  copy  through  the  mail  addressed  to  the  tenant  at 
the  place  where  the  property  is  situated.  Service  upon  a 
sub-tenant  may  be  made  in  the  same  manner. 

Sec.  1037.  The  district  court  of  the  judicial  district 
which  embraces  the  property,  or  some  part  of  it,  has  juris* 
diction  of  proceedings  under  this  Chapter;  Provided^  That 
justices'  courts,  within  their  respective  precincts,  or  cities, 
shall  have  concurrent  jurisdiction  with  the  district  court  in 
cases  of  forcible  entry  and  detainer,  under  this  Chapter, 
when  the  whole  amount  of  rent  and  damages  claimed  is 
less  than  three  hundred  dollars. 

Sec.  1038.  No  person  other  than  the  tenant  of  the 
premises,  and  sub-tenant,  if  there  be  one  in  the  actual  occu- 
pation of  the  premises,  need  be  made  parties  defendant  in 
the  proceeding,  nor  shall  any  proceeding  abate,  nor  the 
plaintiff  be  nonsuited  for  the  non-joinder  of  any  persons 
who  might  have  been  made  parties  defendant;  but  when  it 
appears  that  any  of  the  parties  served  with  process  or  ap- 
pearing in  the  proceeding  are  guilty  of  the  offense  charged, 
judgment  must  be  rendered  against  him.  In  case  a  married 
woman  be  a  tenant  or  a  sul>-tenant,  her  coverture  shall  con- 
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stitute  DO  defense,  but  in  case  her  husband  be  not  joined, 
or  unless  she  be  doing  business  as  a  sole  trader,  an  execu-  • 
tion  issued  upon  a  personal  judgment  against  her,  can  only 
be  enforced  against  property  on  the  premises  at  the  com- 
mencement of  the  action. 

Sec.  1039.     Except  as  provided   in   the  preceding  Pnrties  gen- 
section,  the  provisions  of  this  Code,  relating  to  parties  to  *™*'^' 
civil  actions,  are  applicable  to  this  proceeding. 

Sec.  1040.  The  plaintiff,  in  his  complaint,  which  xhe  compuint. 
shall  be  in  writing,  must  set  forth  the  facts  on  which  he 
seeks  to  recover,  and  describe  the  premises  with  reasonable 
certainty,  and  may  set  forth  therein  any  circumstances  of 
fraud,  force  or  violence  which  may  have  accompanied  the 
allied  forcible  entry,  or  forcible  or  unlawful  detainer,  and 
claim  damages  therefor.  In  case  the  unlawful  detainer 
charged  be  after  default  in  the  payment  of  rent,  the  complaint 
must  state  the  amount  of  sucn  rent.  Upon  filing  the  com-  summon*  to 
plaint,  a  summons  must  be  issued  thereon  as  in  other  cases,  »»ue. 
returnable  at  a  day  designated  therein,  which  shall  not  be 
less  than  three  days  nor  more  than  twelve  days  from  its 
date,  except  in  cases  when  the  publication  of  the  summons 
is  necessary,  in  which  case  the  court,  or  a  judge  or 
justice  thereof,  may  order  that  the  summons  be  made  re- 
turnable at  such  time  as  may  be  deemed  proper,  and  the 
summons  shall  specify  the  return  day  so  fixed. 

Sec.  1041.     The  summons  must  state  the  parties  to  ^^  summon* 
the  proceeding,  the  court  in  which  the  same  is  brought,  the  must  ctate. 
nature  of  the  action,  in  concise  terms,  and  the  relief  sought 
and  also  the  return  day,  and  must  notify  the  defendant  to 
appear  and  answer  within  the  time  designated  or  that  the 
relief  sought  will  be  taken  against  him.     The  summons 
must  be  directed  to  the  defendant,  and  be  served  at  least 
two  days  before  the  return  day  designated  therein,  and 
must  be  served  and  returned  in  the  same  manner  as  sum- 
mons in  civil  actions  is  served  and  returned.     Upon  the 
return  of  any  summons  issued  under  this  Chapter,  where  moM^nTaTiMilI^! 
the  same  has  not,  for  any  reason,  been  served,  or  not  served 
in  time,  the  plaintiff  may  have  a  new  summons  issued,  the 
same  as  if  no  previous  summons  had  been  issued. 

Sec.  1042.     If  the  complaint  presented  establishes,  Amst. 
to  the  satisfaction  of  the  judge  or  justice,  fraud,  force,  or 
violence,  in  the  entry  or  detainer,  and  that  the  possession 
held  is  unlawful,  be  may  make  an  order  for  the  arrest  of 
the  defendant. 

Sec.  1043.     If,  at  the  time  appointed,  the  defendant  judgment  by 
do  not  appear  and  defend,  the  court  must  enter  his  default  ***^*"^*' 
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and  render  judgment  in  favor  of  the  plaintiff  as  prayed  for 
in  the  complaint. 

Sec.  1044.  On  or  before  the  day  fixed  for  his  ap- 
pearance the  defendant  may  appear  and  answer  or  demur. 

Sec.  1045.  Whenever  an  issue  of  fact  is  presented 
by  the  pleadings,  it  must  be  tried  by  a  jury,  unless  such 
jury  be  waived  a9  in  other  cases.  The  jury  shall  be  formed 
in  the  same  manner  as  other  trial  juries  in  the  court  in 
which  the  action  is  pending. 

Sec.  1046.  On  the  trial  of  any  proceeding  for  any 
forcible  entry  or  forcible  detainer,  the  plaintiff  shdl  only  be 
required  to  show,  in  addition  to  the  forcible  entry  or  forcible 
detainer  complained  of,  that  he  was  peaceably  in  the  actual 
possession  at  the  time  of  the  forcible  entry,  or  was  entitled 
to  the  possession  at  the  time  of  the  forcible  detainer.  The 
defendant  may  show  in  his  defense,  that  he  or  his  ances- 
tors, or  those  whose  interest  in  such  premises  he  claims, 
have  been  in  the  quiet  possession  thereof  for  the  space  of 
one  whole  year  together  next  before  the  commencement  of 
the  prdceedlings,  and  that  his  interest  therein  is  not  then 
ended  or  determined;  and  such  showing  is  a  bar  to  tho 
proceedings. 

Sec.  1047.  When,  upon  the  trial  of  any  proceeding 
under  this  Chapter  it  appears  from  the  evidence  that  the 
defendant  has  been  guilty  of  either  a  forcible  entry  or  a 
forcible  detainer,  and  other  than  the  offense  charged  in  the 
complaint,  the  judge  must  order  that  such  complaint  be 
forthwith  amended  to  conform  to  such  proofs.  Such 
amendment  must  be  without  any  imposition  of  terms.  No 
continuance  must  be  permitted  upon  account  of  such 
amendment,  unleas  the  defendant,  by  affidavit  filed,  8how.*> 
to  the  satisfaction  of  the  court,  good  cause  therefor. 

Sec.  1048.  If,  upon  the  trial,  the  verdict  of  the 
jury,  or  if  the  case  be  tried  without  a  juir,  the  finding  of 
the  court  be  in  favor  of  the  plaintiff  and  against  the  de- 
fendant, judgment  shall  be  entered  for  the  restitution  of  the 
premises,  and  if  the  proceeding  be  for  an  unlawful  detainer 
afler  n^lect  or  failure  to  perform  the  conditions  or  cove- 
nants of  the  lease  or  agreement  under  which  the  property 
is  held,  or  after  default  in  the  payment  of  rent,  the  judg- 
ment shall  also  declare  the  forfeiture  of  such  lease  or  agree 
ment.  The  jury  or  the  court,  if  the  proceeding  be  tried 
without  a  jury,  shall  also  assess  the  damages  occasioned  to 
the  plaintiff  by  any  forcible  entry,  or  by  any  forcible  or 
unlawful  detainer,  allied  in  the  complaint,  and  proved  on 
the  trial,  and  find  the  amount  of  any  rent  due,  if  the 
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alleged  unlawful  detainer  be  after  default  in  the  payment  of 
rent;  and  the  judgment  shall  be  rendered  against  the  de- 
fendant guilty  of  the  forcible  entry,  or  forcible  or  unlawful 
detainer,  for  three  times  the  amount  of  the  damages  thus 
assessed,  and  of  the  rent  found  due.  When  the  proceeding 
is  for  an  unlawful  detainer  after  default  in  the  payment  of 
the  rent,  and  the  lease  or  agreement  under  which  the  rent 
i.s  payable,  has  not  by  its  terms  expired,  exe(rution  upon  the 
judgment  shall  not  be  issued  until  tne  expiration  of  five  days 
after  the  entry  of  the  judgment,  within  which  time  the  ten- 
ant, or  any  sub-tenant,  or  any  mortgagee  of  the  term,  or 
other  part}'  interested  in  its  continuance,  may  pay  into  court, 
for  the  landlord,  the  amount  found  due  as  rent,  with  in- 
terest thereon,  and  the  amount  of  damages  found  by  the  jury 
or  the  court  for  the  unlawful  detainer,  and  the  costs  of  the 
proceeding,  and  thereupon  the  judgment  shall  be  satisfied, 
and  the  tenant  be  restored  to  his  estate ;  but,  if  payment, 
as  here  provided,  be  not  made  within  the  five  days,  the 
judgment  may  be  enforced  for  its  full  amount,  and  for  the 
I)ossession  of  the  premises.  In  all  other  cases  the  judg- 
ment may  be  enforced  immediately. 

Sec.  1049.     The    complaint    and    answer   must   be  verification  of 

•  A    J  *■  ompUint  and 

Ventied.  an«wrr. 

Sec.  1050.     An  appeal  taken  by  the  defendant  shall  f^^*,^/ JJ|  ^^^^ 
not  stay  proceedings  upon  tlie  judgment,  unless  the  judge  jliJVmeni."" 
or  justice  before  whom  the  same  was  rendered  so  directs. 

Sb<\   i051.     The  provisions  of  this  Code,  relative  to  JliSfbii'* to  *^" 
civil  actions,  appeals,  and  new  trials,  so  far  as  they  are  not  g^^^^jj*  ""* 
inconsistent  with  the  provisions  of  this  Chapter  apply  to     '    "    ^^^^' 
the  proceedings  mentioned  in  this  Chapter. 
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TITLE  IV. 


Chapter  I. 
Enforcement  of  Liens. 


DEFINITION   OF   LIENS. 

Lien  defined.  Sec-  1056.     A  lieo  18  a  charge  imposed  upon  specific 

property,  by  which  it  is  made  security  for  the  performance 
of  an  act. 

LIENS    OF    mechanics     AND     OTHERS     UPON     REAL 

PROPERTY. 

Sec.  1057.  Every  person  performine  labor  upon,  or 
cootnctors,  etc.  fumishiug  materials  to  be  used  in  the  construction,  alter- 
upoo!**''*  ^'"**  ation  or  repair  of  any  mining  claim,  building,  wharf, 
bridge,  ditcn,  flume,  tunnel,  fence,  machinery,  railroad, 
wagon  road,  aqueduct  to  create  hydraulic  power,  or  any 
other  structure,  or  who  performs  labor  in  any  mining 
claim,  has  a  lien  upon  the  same  for  the  work  or  labor  done 
or  materials  furnished  by  each  respectively,  whether  done 
or  furnished  at  the  instance  of  the  owner  of  the  building 
or  other  improvement,  or  his  agent,  but  the  aggregate 
amount  of  such  liens  must  not  exceed  the  amount  which 
the  owner  would  be  otherwise  liable  to  pay. 

Sec.  1058.  Any  sub-contractor,  material  man, 
2)mV"cwr"eic.,  laborer,  or  other  person  performing  labor  or  furnishing 
Jmtilnt*dui*"  materials  for  a  contractor  who  is  entitled  to  a  lien  under 
the  provisions  of  the  last  section,  may,  at  any  time  within 
five  days  after  commencing  to  perform  the  labor  or  famish 
the  materials  serve  upon  the  owner  or  his  agent,  or  the  per- 
son employing  the  contractor,  written  notice  of  the  amount 
due  him  for  such  labor  or  materials,  and  such  sub-con- 
tractor, material  man,  laborer,  or  other  person  may  have  a 


contractor. 
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lien  for  such  amount.  And  any  person  furnishing 
materials,  or  performing  labor  for  a  contractor,  may,  by 
like  notice  to  the  contractor,  be  subrogated  to  the  rights  of 
such  sub-contractor. 

Sec.  1059.     Any  person,  who  at  the  request  of  the  ^^^  ^^   ^^ 
owner  of  any  lot  in  any  incorporated  city  or  town,  grades,  »n^  fining  ba 
fills  in,  or  otherwise  improves  the  same,  or  the  street  in  *"  *''****' 
front  of,  or  adjoining  the  same,  has  a  lien  upon  such  lot 
for  his  work  done  and  materials  furnished. 

Sec.  1060.  The  land  upon  which  any  building,  im-  what  interest  in 
provement  or  structure  is  constructed,  togeflier  with  a  con-  £*iie'*He'il!**^*^' 
venient  space  about  the  same,  or  so  much  as  may  be 
required  n>r  the  convenient  use  and  occupation  thereof,  is 
also  subject  to  the  liens,  if,  at  the  time  the  work  was  com- 
menced or  the  materials  for  the  same  had  commenced  to  be 
furnished,  the  land  belonged  to  the  person  who  caused  said 
building,  improvement  or  structure  to  be  constructed, 
altered  or  repaired;  but  if  such  person  owned  less  than  a 
fee  simple  estate  in  such  land,  then  only  his  interest 
therein  is  subject  to  such  lien. 

Sec.  1061.  The  liens  provided  for  in  this  Chapter  Effect  of  iie««. 
are  preferred  to  any  lien,  mortgage  or  other  incumbrance, 
which  may  have  attached  subs^uent  to  the  time  when  the 
building,  improvement,  or  structure  was  commenced,  work 
done,  or  materials  were  commenced  to  be  furnished ;  also, 
to  any  lien,  mortgage,  or  other  incumbrance  of  which  the 
lienholder  had  no  notice  and  which  was  unrecorded  at  the 
time  the  building,  improvement  or  structure  was  com- 
menced, work  done,  or  the  materials  were  commenced  to 
be  furnished. 

Sec.  1062.  Every  original  contractor,  within  sixty  ^,^.^  ^^  ^.^^  ^^ 
days  after  the  completion  of  nis  contract,  and  every  person,  belsEdtn  «-" 
save  the  original  contractor,  claiming  the  benefit  of  this  ^°^^^^*°^^^' 
Chapter,  must  within  thirty  days  after  the  completion  of 
any  Duilding,  improvement,  or  structure,  or  after  the  com- 
pletion of  the  alteration  or  repair  thereof,  or  the  perform- 
ance of  any  labor  in  a  mining  claim,  file  for  record  with 
the  county  recorder  of  the  county  in  which  such  property 
or  some  part  thereof  is  situated,  a  claim  containing  a  state- 
ment of  hii)  demand,  after  deducting  all  just  credits  and  off- 
sets, with  the  name  of  the  owner  or  reputed  owner,  if 
known,  and  also  the  name  of  the  person  by  whdkn  he  was 
employed  or  to  whom  he  ftirnished  the  material,  with  a 
statement  of  the  terms,  time  given,  and  conditions  of  his 
contract,  and  also  a  description  of  the  property  to  be 
charged  with  the  lien,  sufficient  for  identification,  which 
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claim  most  be  verified  by  the  oath  of  himself  or  some  other 
person. 

Sec.  1063.  In  every  case  in  which  one  claim  is  filed 
against  two  or  more  buildmgs,  mining  claSms,  or  other  im- 
provements owned  by  the  same  person,  the  person  filing 
such  claim  must  at  the  same  time  designate  the  amount  due 
to  him  on  each  of  such  buildings,  mining  claims  or  other 
improvements,  otherwise  the  lien  of  such  claim  is  post- 
poned to  other  liens.  The  lien  of  such  claimant  does  not 
extend  beyond  the  amount  designated,  as  against  other 
creditors  having  liens,  by  judgment,  mortgage,  or  other- 
wise, upon  either  of  such  buildings  or  other  improvements, 
or  upon  the  land  upon  which  the  same  are  situated. 

Sec.  1064.  The  recorder  must  record  the  claim  in  a 
book  kept  by  him  for  that  purpose,  which  record  must  be 
indexed  as  deeds  and  other' conveyances  are  required  by 
law  to  be  indexed,  and  for  which  he  may  receive  the  same 
fees  as  are  allowed  by  law  for  recording  deeds  and  other 
instruments. 

Sec.  1065.  No  lien  provided  for  in  this  Chapter 
binds  any  building,  mining  claim,  improvement  or  struc- 
ture for  a  longer  period  than  ninety  days  after  the  same  has 
been  filed,  unless  proceedings  be  commenced  in  a  proper 
court  within  that  time  to  enforce  the  same,  or,  if  a  credit 
be  given,  then  ninety  days  after  the  expiration  of  such 
credit,  but  no  lien  continues  in  force  for  a  longer  time  than 
two  years  from  the  time  work  is  completed,  by  any  agree- 
ment to  give  credit. 

Sec.  1066.  All  persons  entitled  to  liens  on  the  struc- 
ture or  improvement,  except  those  who  contracted  with  the 
owner  thereof,  are  sub-contractors,  and  the  court  in  the 
judgment  must  direct  the  amount  due  sub-contractors  to  be 
paid  out  of  the  proceeds  of  sales,  before  any  part  of  such 
proceeds  are  paid  to  the  contractor. 

Sec.  1067.  The  contractor  shall  be  entitled  to  re- 
cover upon  a  lien  filed  by  him,  only  such  amount  as  may 
be  due  to  him  according  to  the  terms  of  his  contract,  after 
deducting  all  claims  of  other  parties  for  work  done  and 
materials  furnished,  as  aforesaid ;  and  in  all  cases  where  a 
lien  shall  be  filed,  under  this  Chapter,  for  work  done  or 
materials  furnished  to  any  contractor,  he  shall  defend  any 
action  br<»ught  thereupon  at  his  own  expense;  and  during 
the  pendency  of  such  action,  the  owner  may  withhold  from 
the  contractor  the  amount  of  money  for  which  the  lien  is 
filed;  and  in  case  of  judgment  against  the  owner  or  his 
property,  upon  the  lien,  the  said  owner  shall  be  entitled  to 
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deduct  from  any  amount  due,  or  to  become  due  by  him  to 
the  contractor,  the  amount  of  such  judgment  and  costs. 

Sec.  1068.  In  every  case  in  which  different  liens  Coun  to  declare 
are  asserted  against  any  property,  the  court  In  the  judg-  **"  **"** 
ment  must  declare  the  rank  of  each  lien,  or  class  of  liens, 
which  shall  be  in  the  following  order,  viz:  First — All 
persons  other  than  the  original  contractors  and  sub-con- 
tractors; Second — The  sub-contractors;  Third — ^The  orig- 
inal contractors.  And  the  proceeds  of  the  sale  of  the 
property  must  be  applied  to  each  lien,  or  class  of  liens,  in 
the  order  of  its  rank,  and  whenever,  on  the  sale  of  the 
property  subject  to  the  lien,  there  is  a  deficiency  of  pro- 
ceeds, judgment  may  be  docketed  for  the  deficiency  in  like 
manner  and  with  like  effect  as  in  actions  for  the  fore- 
closure of  mortgage^. 

Sec.  1069.     Any  number  of  persons  claiming  liens  separate  actions 
may  join  or  intervene  in  the  same  actions,  and  when  sep-  JJ^^  comoh 
arate  actions  are  commenced,  the  court  may  consolidate 
them.     The  court  may  also  allow,  as  part  of  the  costs,  the  ^^^' 
moneys  paid  for  filing  and  recording  the  lien. 

Sec.  1070.     Nothing  contained  in  this  Chapter  shall  ucnnotto 
be  construed  to  impair  or  affect  the  right  of  any  person  to  5Jllo*i!a 'JSi 
whom  any  debt  may  be  due  for  work  done,  or  materials 
furnished,  to  maintain  a  personal  action  to  recover  such 
debt  against  the  person  liaole  therefor. 

Sec.  1071.      Except  as  otherwise  provided   in   this  provision,  ap- 
Chapter,  the  provisions  of  this  Code  relating  to  civil  ac-  pJ'*J>**  "nSe^ 
tions,  new  trials  and  appeals,  are  applicable  to,*  and  oonsti-  this  chapter. 
tute  the  rules  of  practice  in  the  proceedings  mentioned  in 
this  Chapter. 


im- 
actioB. 


TITLE  V. 


OF  CONTEMPT. 


Sec.  1076.  The  following  acts  or  omissions,  in  what  acu  or 
respect  to  a  court  of  justice  or  proceedings  therein,,  are  coi'icmpu*" 
<^ntempt8  of  authority  of  the  court : 
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1.  Disorderly,  contemptuous  or  insolent  behavior 
toward  the  judge  while  holding  the  court,  tending  to  inter- 
rupt the  due  course  of  a  trial  or  other  judicial  proceediDg; 

2.  Breach  of  the  peace,  boisterous  conduct,  or  vio- 
lent disturbance,  tending  to  interrupt  the  due  course  of  a 
trial  or  other  judicial  proceeding; 

3.  Misbehavior  in  office,  or  other  willful  n^lect  or 
violation  of  duty  by  an  attorney,  counsel,  clerk,  marshal, 
sheriff,  coroner,  or  other  person  appointed  or  elected  to  per- 
form a  judicial  or  ministerial  service; 

4.  Deceit  or  abuse  of  the  process  or  proceedings  of 
the  court  by  a  party  to  an  action  or  special  proceeding; 

5.  Disobedience  of  any  lawful  judgment,  order  or 
process  of  the  coiuii; 

6.  Assuming  to  be  an  officer,  attorney,  counsel  of  a 
court  and  acting  as  such  without  authority; 

7.  Rescuing  any  person  or  property  in  the  custody 
of  an  officer  by  virtue  of  an  order  or  process  of  such  court; 

8.  Unlawfully  detaining  a  witness  or  party  to  an 
action  while  going  to,  remaining  at,  or  returning  from  the 
court  where  the  action  is  on  the  calendar  for  trim ; 

9.  Any  other  unlawful  interference  with  the  pro- 
cess or  proceedings  of  a  court; 

10.  Disobedience  of  a  subpoena  duly  served,  or  re- 
fusing to  be  sworn  or  answer  as  a  witness; 

11.  When  summoned  as  a  juror  in  a  court,  n^lect- 
ing  to  attend  or  serve  as  such,  or  improperly  conversing 
with  a  party  to  an  action  to  be  tried  at  sucn  court,  or  with 
any  other  person  in  relation  to  the  merits  of  such  action, 
or  receiving  a  communication  from  a  party  or  other  person 
in  respect  to  it,  without  immediately  disclosing  the  same  to 
the  court; 

12.  Disobedience,  by  an  inferior  tribunal,  magistrate, 
or  officer,  of  the  lawful  judgment,  order  or  process  of  a 
superior  court,  or  proceeding  in  an  action  or  special  pro- 
ceeding contrary  to  law,  after  such  action  or  special  pro- 
ceeding is  removed  from  the  jurisdiction  of  such  inferior 
tribunal,  magistrate  or  officer.     Disobedience  of  the  lawful 

Re  entry  on       ordcrs  or  process  of  a  judicial  officer  is  also  a  contempt  of 

?™Swh«  a  the  authority  of  such  officer. 

contempt.  ggc.  l077.     Evcry   person    dispossessed    or  ejected 

from  or  out  of  any  real  property,  by  the  judgment  or  pro- 
cess of  any  court  of  competent  jurisdiction,  and  who,  not 
having  a  right  so  to  do,  re-enters  into  or  upon,  or  takes 
possession  of  any  such  real  property,  or  induces  or  pro- 
cures any  person  not  having  a  right  so  to  do,  or  aids  or 
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abets  him  therein,  is  guilty  of  a  contempt  of  the  court  by 
which  such  judgment  was  rendered,  or  from  which  such 
prooesss  issued.  Upon  a  conviction  for  such  contempt,  the 
court  or  justice  of  the  peace  must  immediately  issue  an 
alias  process  directed  U)  the  proper  officer  and  requiring 
him  to  restore  the  party  entitled  to  the  possession  of  such 
property  under  the  original  judgment  or  process  to  such 
possession. 

Sec.  1078.    When  a  contempt  is  committed  in  the  a  contempt 
immediate  view  and  presence  of  the  court,  or  judge  at  *}^*""'™pj."^, 
chambers,  it  may  be  punished  summarily,  for  which  an  the  court  may 
order  must  be  made,  reciting  the  &cts  &s  occurring  in  such  wmJ^^ 
immediate  view  and  presence,  adjudging  that  the  person 
proceeded  against  is  thereby  guilty  of  a  contempt,  and  that 
he  be  punished  as  in  Section  1086  of  this  Code  prescribed. 
When  the  contempt  is  not  committed  in  the  immediate  ^J^JSiJ^d^gi. 
view  and  presence  of  the  court  or  judge  at  chambers,  an  davit  or  st>tg> 
affidavit  shall  be  presented  to  the  court,  or  judge,  of  the  221. 
facts  constituting  the  contempt  or  a  statement  of  the  facts 
by  the  referees  or  arbitrators  or  other  judicial  officer. 

Sec.  1079.    When  the  contempt  is  not  committed  in  Awamatof  m- 
the  immediate  view  and  presence  of  the  court  or  judge,  a  £S?eT?a  wt'ice 
warrant  of  attachment  may  be  issued  to  bring  the  person  to«how  cause. 
charged  to  answer,  or,  without  a  previous  arrest,  a  warrant 
of  commitment  may,  upon  notice,  or  upon  an  order  to  show 
cause,  be  granted;  and  no  warrant  of  commitment  can 
be  issued  without  such  previous  attachment  to  answer,  or 
mdk  notice  or  order  to  show  cause. 

Sec.  1080.    Whenever  a  warrant  of  attachment  is  saii  may  be 
issued  pursuant  to  this  Chapter,  the  court,  or  judge,  must  tSUTmiff'' 
direct  by  an  indorsement  on  such  warrant,  that  the  person  "»<*«'  ***^ 
chained  may  be  let  to  bail  for  his  appearance,  in  an  amount 
to  be  specified  in  such  indorsement. 

Sec.  1081.     Upon  executing  the  warrant  of  attacJi-  officer  mu«t 
ment,  the  officer  must  keep  the  person  in  custody,  bring  ^%z^t^ 
him  before  the  court  or  judge,  and  detain  him  until  an  S^^p^S^^ttmn 
order  be  nmde  in  the  premises,  unless  the  person  arrested  <***«=«»«»«'*• 
entitle  himself  to  be  discharged,  as  provided  in  the  next 
iiection. 

Sec.  1082.  When  a  direction  to  let  the  person  Bau  bond,  term 
arrested  to  bail  is  contained  in  the  warrant  of  attachment,  ««<»  cond*i»on»  of 
or  mdorsed  thereon,  he  must  be  disc^harged  from  the  an'est, 
upon  executing  and  delivering  to  the  officer,  at  any  time 
before  the  return  day  of  the  warrant,  a  written  under- 
toking,  with  two  suAicient  sureties,  to  the  effect  that  the 
person  arrested  will  appear  on  the  return  of  the  warrant, 

44 
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and  abide  the  order  of  the  court  op  judge  thereupon;  or 
they  will  pay,  as  may  be  directed,  the  sum  spe[;ified  in  the 
warrant. 
Officer  must  rej  '  Seo.  1083.  The  officcr  must  return  the  warrant  of 
Sid'ertJkmS!??  an'^st  and  undertaking,  if  any,  received  by  him  from  the 
any.  '  persou  arrestcd,  by  the  return  day  specified 'therein. 
Hearing.  S'EO.  1084.     When    the  person    arrested    has  been 

brought  up,  or  has  appeared,  the  court  or  judge  must  pro- 
ceed to  investigate  the  charge,  and  must  h^r  any  answer 
'    .  '  which  the  person  arrested  may  make  to  the  same,  and  may 

examine  witnesses  for  or  against  him;  for  which  an  ad* 
•     '  journment  may  be  had  from  time  to  time,  if  necessary. 
Judgment  and  Sec.  1085.     Upou  thc  auswcr  and  evidence  taken, 

penalty  if  guilty,  the  court,  or  judgc,  must  determine  whether  the  person 
^  proceeded  against  is  guilty  of  the  contempt  charged,  and  if 
'  it  be  adjudged  that  he  is  guilty  of  the  contempt,  a  fine  may 
.,  . ,        ,  be  imposed  on  him  not  exceeding  two  hundred  dollars,  or 
he  may  be  imprisoned  not  exceeding  five  days,  or  both. 
„  ^  •  Sfic.  1086.     When    the    contempt    consists    in  the 

If  the  contempt  ••^^  /•  ^         »    •       -t   f     \  i_-i«* 

is  omission  to  omissiou  to  pcrtorm  an  act  enjomed  by  law,  which  is  yet 
the^^oS'^mS?  ***  ^^^  pow6r  of  the  person  to  perform,  he  may  be  im- 
ohtifKiformt  prisoned  until  he  have  performed  it,  or  until  released  by 
ance.      •    '   '  ^he  court,  aud,  in  that  case,  the  act  must  be  specified  in  the 

warrant  of  commitment. 
If  a  party  fail  Sec.  1087.     When  the  warrant  of  arrest  has  been  re- 

c^SJJ''  ^^^'  t^"^^  served,  if  the  person  arrested  do  not  appear  on  the 
return  day,  the  court,  or  judge,  may  issue  anotner  warrant 
of  arrest,  or  may  order  the  undertaking  to  be  prosecated, 
or  both.  If  the  undertaking  be  prosecuted,  the  measure 
of  damages  in  the  action  is  tne  extent  of  the  loss  or  injury 
'  sustained  by  the  aggrieved  party  by  reason  of  the  miscon- 
duct for  which  the  warrant  was  issued,  and  th6  costs  of  the 
proceeding. 
lUqtts  sufFdent  Sec.  1088.     Whencvcr,   by   the  provisions  of  this 

S'^S>c«°of  Chapter,  an  officer  is  required  to  keep  a  person  arrested,  on 
party  arrested.  ^  warrant  of  attachment,  in  custody,  ancl  to  bring  him  be- 
'  fore  a  court,  or  judge,  the  inability,  from  illness  or  other- 
wise, of  the  person  to  attend,  is  a  sufficient  excuse  for  not 
bringing  him  up;  and  the  officer  must  not  confine  a  person 
arrested  upon  the  warrant,  in  a  prison,  or  otherwise  restrain 
him  of  personal  liberty,  except  so  far  as  may  be  necessaiy 
to  secure  his  personal  attendance. 
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TITLE  VI. 


VOLUNTARY   DISSOLUTION  OF  CORPORATIONS. 

Sec.  1094.     A  corporation  majr  be  dissolved  by  the  How  dissolved, 
district  court  of  the  district  where  its  office  or  principal 
place  of  business  is  situated^  upon  its  voluntary  application 
for  that  purposie.  '  ,. 

Sec.  1095.     The  application  must  be  in  writing,  and  Application, 
mast  set  forth:.  '        what lo  comMn. 

1.  That  at  a  meeting  of  the  stockholders  or  members 
called  for  that  purpose,  the  dissolution  of  the  corporation 
was  resolved  upon  by  a  two-third  vote  of  all  the  stock- 
holders or  mem  oers ; 

2.  That  air  the  claims  and  demands  against  the  cor- 
poration have  been  satisfied  and  discharged. 

Sec.  1096.     The  application  must   be  signed   by  a  Application, 
majority  of  the  board  of  trustees,  directors,  or  oUier  officers  vcrifiSf  "***  *"** 
having  the  management  of  the  affairs  of  the  corporation, 
and  must  be  verified  in  the  same  manner  as  a  complaint  in 
a  civil  action. 

Sec.  1097.     If  the  judge  is  satisfied  that  the  appH-  ^.j.^  ^   ^.^ 
cation  is  in  conformity  with  this  Chapter  he  must  order  it  lionnnd^SbHca- 
to  be  filed  with  the  clerk,  and  that  the  clerk  give  not  less  ''**"  °^  "**'*"• 
than  thirty  days*  notice  of  the  application,  by  publication 
in  some  newspaper  published  in  the  district,  and  if  there 
are  none  such,  then  by  advertisements,  posted  up  in  three 
of  the  principal  public  places  in  the  county  where  its  office 
or  j)rincipal  place  of  business  is  situated. 

Sec.  1098.     At  any  time  before  the  expiration  of  the  Objections  may 
time  of  publication,  any  person  may  file  his  objections  to  ^  **'**** 
the  application. 

Sec.  1099.     After  the  time  of  publiwition  has  ex-  Hcanmrof 
pired,  the  court  may,  upon  five  days'  notice  to  the  persons  "pp***^***®"' 
who  have  filed  objections,  or  without  further  notice,  if  no 
objections  have  been  filed,  proc^eed  to  hear  and  determine 
the  application ;  and  if  all  the  statements  therein  made  are 
shown  to  be  true,  he  must  dei»lare  the  corporation  dissolved. 

Sec.  1100.     The  application,  notices,  and  proof  of  pub-  judBmentroiis 
Hcation,  objections,  if  any,  and  declaration  of  dissolution,  *"**  »pp»^«'"- 
constitute  the  judgment  roll,  and  from  the  judgment  an  ap- 
peal may  be  taken  as  from  judgments  in  other  civil  actions. 
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TITLE  VII. 


OF  EMINENT  DOMAIN. 


Sec.  1105.  Subject  to  the  provisions  of  this  Chap- 
i^y'^m^"*  ter,  the  rieht  of  eminent  domain  may  be  exercised  in  behalf 
ci«d.  ^f  ^g  following  public  uses: 

1  Public  buildings  and  grounds  for  the  use  of  the 
Territory,  and  all  other  public  uses  authorized  by  the  Leg- 
islature; 

2.  Public  buildings  and  grounds  for  the  use  of  any 
county,  incorporated  city,  village,  town  or  school  district, 
canals,  aqueducts,  flumes,  ditches  or  pipes  for  oonduding 
water  for  the.iise  of  the  inhabitants  of  any  county,  incor- 
porated city,  village  or  town ;  or  for  draining  any  county, 
incorporate  city,  village  or  town;  raising  the  banks  of 
streams,  removing  obstructions  therefrom,  and  widening, 
deepening  or  straightening  their  channels;  roads,  streets 
and  alleys,  and  all  other  public  ases  for  the  benefit  of  any 
county,  incorporated  city,  village,  or  town,  or  the  inhabi- 
tants thereof; 

3.  Wharves,  docks,  piers,  chutes,  booms,  ferries, 
bridges,  toll  roads,  by-roads,  plank  and  turnpike  roads, 
steam  and  horse  railroads,  canals,  ditches,  flumes,  a(|ue- 
ducts,  and  pipes  for  public  transportation,  supplying  mines 
and  farming  neighborhoods  with  water,  and  draining  and 
reclaiming  lands,  and  for  floating  logs  and  lumber  on 
streams  not  navigable; 

4.  Roads,  tunnels,  ditches,  flumes,  pipes  and  dump- 
ing places  for  working  mines ;  also  outlets,  natural  or  other- 
wise, for  the  flow,  deposit,  or  conduct  of  tailings  or  refuse 
matter  from  mines;  also  an  occupancy  in  common  by  the 
owners  or  possessors  of  different  mines  of  any  place  for  the 
flow,  deposit  or  conduct  of  tailings  or  refuse  matter  from 
their  several  mines; 

5.  By-roads  leading  from  highways  to  residences  and 
farms; 

6.  Tel^raph  lines; 

7.  Sewerage  of  any  incorporated  city. 
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Sec  1106.     The  following  is  a  daseification  of  the  ^^^^^^^ 
estates  and  rights  in  lands  subject  to  be  taken  for  public  rights  nubject  to 

„__  condemnation. 

use: 

1.  A  fee  simple,  when  taken  for  public  buildings  or 
icroiinds,  or  for  permanent  buildings,  for  reservoirs  and 
dams,  and  permanent  flooding  occasioned  thereby,  or  for  an 
outlet  for  a  flow,  or  a  place  for  the  deposit  of  debris  or 
tailings  of  a  mine; 

2.  An  easement,  when  taken  for  any  other  use; 

3.  The  right  of  entry  upon  and  occupation  of  lands, 
and  the  right  to  take  therefrom  such  earth,  gravel,  stones, 
trees  and  timber  as  may  be  necessary  for  some  public  use. 

Sec,  1 107.    The  private  property  which  may  be  taken  _  .   ^ 

1  I'^Nii'fi  r      r       >^  J  Pnvate  property 

under  this  Chapter  mcludes:  defined. 

1.  All  r^  property  belonging  to  any  person; 

2.  Lands  belonging  to  wis  Territory,  or  to  any 
county,  incorporated  city,  village  or  town,  not  appropriated 
to  some  public  use; 

3.  Property  appropriated  to  public  use;  but  such 
property  shall  not  be  taken  unless  for  a  more  necessary 
public  use  than  that  to  which  it  has  been  already  appro- 
priated; 

4.  Franchises  for  toll-roads,  toll  bridges  and  ferries, 
and  all  other  franchises;  but  such  franchises  shall  not  be 
taken  unless  for  free  highways,  railroads,  or  other  more 
necessary  public  use; 

5.  AH  rights  of  way  for  any  and  all  purposes  men- 
tioned in  Section  1105,  and  any  and  all  structures  and 
improvements  thereon,  and  the  lands  held  or  used  in  con- 
nection therewith,  shall  be  subject  to  be  connected  with, 
cToesed,  or  intersected  by  any  other  right  of  way  or  improve- 
ments or  structures  thereon.  They  shall  also  be  subject  to 
a  limited  use  in  common  with  the  owner  thereof,  when 
necessary;  but  such  uses  of  crossings,  intersections  and 
connections,  shall  be  made  in  manner  most  compatible 
with  the  greatest  public  benefit  and  least  private  injury ; 

6.  All  classes  of  private  property  not  enumerated, 
may  be  taken  for  public  use,  when  such  taking  is  author- 
iised  by  law. 

Sec.  1108.     Before  pniperty  can  be  taken  it  must  ^^^  necc«»a 

appear :  to  be  found  by 

1.  That  the  use  to  which  it  is  to  be  applied  is  a  use  ^demn^tTob 
authorized  by  law : 

2.  That  the  taking  is  necessary  to  such  use; 

.3.     If  already  appropriated  to  some  public  Ui^e,  that 
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'the  public  use  to  which  it  is  to  be  applied  is  a  inopfe  neces- 
sary public  use. 
Particmay  Sec.  1109.     lu  all  cascs  whcre  land  is  required  for 

..take  location.  pubUc  usc,  the  Temtory  or  its  agents  in  charge  of  such  use, 
may  survey  and  locate  the  same;  but  it  must  be  located  in 
the  manner  which  will  be  most  compatible  with  the  greatest 
public  good  and  the  least  private  injury,  and  subject  to  the 
provisions  of  this  Chapter.  The  territory  or  its  agents  in 
charge  of  such  public  use,  niay  enter  upon  the  land  and 
make  examinations,  surveys,  aind  maps  tiiereof,  and  such 
entry  shall  constitute  no  cause  of  action  in  fevor  of  the 
May  enter  to      owucrs  of  the  lauds,  cxccpt  for  iniuries  resulting  frum 

make  survey*.  t*  j.  ^^ 

negligence,  wantonness,  or  malice, 
i  n  in  Sec,  1110.     All  proceedings  under  this  Chapter  must 

district  courts,  bc  brought  iu  the  district  court  for  the  district  in  which  the 
property  is  situated.  They  must  be  commenced  by  filing  a 
complaint  and  issuing  a  summons  thereon. 

The  complaint  ^^^'  HH'     The  complaiut  must  coutain ; 

and  its  contents.  1.     The  uamc  of  the  corporation,  association,  commis- 

sion, or  person  in  charge  of  the  public  use  for  which  the 
property  is  sought,  who  must  be  styled  plaintiff; 

2.  The  names  of  all  owners  and  claimants  of  the 
property,  if  known,  or  a  statement  that  they  are  unknown, 
who  must  be  styled  defendants; 

3.  A  statement  of  the  right  of  the  plaintiff^; 

4.  If  a  right  of  way  be  sought,  the  complaint  must 
show  the  location,  general  route  and  termini,  and  roust  be 
accompanied  with  a  map  thereof,  so  far  as  the  same  is 
involved  in  the  action  or  proceeding. 

5.  A  description  of  each  piece  of  land  sought  to  be 
taken,  and  whether  the  same  includes  the  whole  or  only 
part  of  an  entire  parcel  or  tract.  All  parcels  lying  in  the 
same  judicial  district  and  required  for  tlie  same  public  use, 
may  be  included  in  the  same  or  separate  proceedings  at  the 
option  of  the  plaintiff*,  but  the  court  may  consolidate  or 
separate  them,  to  suit  the  convenience  of  parties. 

Summons  what  ^^'  m^«     The  clcrk  must  issue  a  summons,  which 

to  coriuin.        must  contain  the  names  of  the  parties,  a  general  description 

of  the  whole  property,  a  statement  of  the  public  use  for 

which  it  is  sought,  and  a  reference  to  the  complaint  for 

descriptions  of  the  respective  parcels,  and  a  notice  to  the 

How  issued  and  defendants  to  appear  and  show  cause  why  the  property 

**"^  *  described  should  not  be  condemned  as  prayed  for  in  the 

complaint.     In  all  other  particulars  it  must  be  in  the  form 

of  a  sommonis  in  civil  actions,  and  must  be  served  in  like 

manner. 
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Sec.  1113.    All  persons  in  occupation  of,  or  having  y^y^^ 
or  claiming  an  interest  in  any  of  the  property  described  in  defend. 
the   complaint,  or  in  the  damages  for  the  taking  thereof, 
though  not  named,  may  appear,  plead  and  defend,  each  in  what  the  answer 
respe(3t  to  his  own  property  or  interest,  or  that  claimed  by  "**y  show. 
him,  in  like  manner  as  if  named  in  the  complaint. 

Sec.  1114.     The  court  or  judge  thereof  shall  have  coun  shaii  hate 

rM^nroi**  ■     •  hirisdictinn  to 

puwtsr.  ^  ^  ...         regulate  the 

1.  To  determine  the  conditions  specified  in  section  mode  of  making 
1108  and  r^ulate  and  determine  the  place  and  manner  of  ^!ij^\n?  a  ?om. 
making  connections  and  crossings,  or  of  enjoying  the  com-  ™®"  ""* 
mon  use  mentioned  in  the  fiilh  subdivision  of  section  1107; 

2.  To  hear  and  determine  all  adverse  or  conflicting 
claims  to  the  property  sought  to  be  condenined,  and  to  the 
damages  therefor; 

3.  To  determine  the  respective  rights  of  different 
parties  seeking  condemnation  of  the  same  propeity. 

Se«.'1'115.      The  court,  jury,  or  referee  must  ^^^^  cou^  or  ur  to 
such  l^al  testimony  as  may  be  offered  by  any  of  the  par-  assen  damages 
ties  to  me  proceedings,  and  thereupon  mu^  ascertain  and 
assess: 

1.  The  value  of  the  property  sought  to  be  con- 
demned, and  all  improvements  thereon  pertaining  to  the 
realty*  and  of  each  and  every  separate  estate  or  interest 
therein;  if  it  consists  of  di^erent  parcels,  the  value  of 
each  parcel  and  each  estate  or  interest  therein  shall  be  sep- 
arately assessed; 

2.  If  the  property  sought  to  be  condemned  consti- 
tutes only  a  part  of  a  large  parcel,  the  damages  which  will 
accrue  to  the  portion  not  sought  to  be  condemned,  by 
reason  of  its  severance  from  the  portion  sought  to  be  con-^ 
demned,  and  the  construction  of  the  improvement  in  the 
manner  proposed  by  the  plaintiff; 

3.  Separately  how  much  the  portion  not  sought  to 
be  condemned,  and  each  estate  or  interest  therein,  will  be 
benefitted,  if  at  all,  by  the  construction  of  the  improve- 
ment proposed  by  the  plaintiff;  and  if  the  benefit  shall  be 
equal  to  the  damages  assessed,  under  Subdivison  2,  the 
owner  of  the  parcel  shall  be  allowed  no  compensation  ex- 
cept the  value  of  the  portion  taken;  but  if  the  benefit 
shall  be  less  than  the  damages  so  assessed,  the  former  shall 
be  deducted  from  the  latter,  and  the  remainder  shall  be  the 
only  damaees  allowed  in  addition  to  the  value; 

4.  Ii  the  property  sought  to  be  condemned  be  for  a 
railroad  the  cost  of  good  and  sufficient  fences  along  the 
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The  date  with 
'cspect  to  which 
.'ompeatation 
^Htill  be  asMMed 
•nd  ihe  measure 
;  hereof. 


New  proceedings 
to  care  defective 
title. 


Payment  of 
damages,  or  de- 
posit  ol  oond 
therefor. 


Damages,  to 
vrhom  paid. 


line  of  such  railroad  between  such  railroad^  and  other  ad- 
joining lands  of  the  defendant; 

6.  As  far  as  practicable,  compensation  must  be  as- 
sessed for  each  source  of  damages  separately. 

Sec.  1116.  For  the  purpose  of  assessing  compensa- 
tion and  damages,  the  right  thereto  shall  ^  deemed  to 
have  accrued  at  the  date  of  the  summons,  and  its  actual 
value  at  that  date  shall  be  the  measure  of  compensation 
for  all  property  to  be  actually  taken,  and  the  basis  of  dam- 
ages to  property  not  actually  taken,  but  injuriously  af- 
fected, in  all  cases  where  such  damages  are  allowed,  s» 
provided  in  the  last  section.  No  improvements  put  upon 
the  property  subsequoit  to  the  date  of  the  service  of  sum- 
mons, snail  be  included  in  the  assessment  of  compensation 
or  damages. 

Sec.  1117.  If  the  title  attempted  to  be  acquired  is 
found  te  be  defective  from  any  cause,  the  plaintiff  m^  again 
institute  proceedings  to  acquire  the  same,  as  in  this  (chapter 
prescribed. 

Sec.  1118.  ThC'  plaintiff  must,  within  thirty  days 
after  final  judgment,  pay  the  sum  of  money  assessed  in 
respect  to  the  land  taken  and  also  execute  to  the  defendant 
a  bond,  with  sureties  to  be  approved  by  the  court,  or  judge 
thereof,  in  double  the  asse^ned  cost  of  constructing  good 
and  sufficient  fences  as  provided  in  Subdivision  4,  of  Sec- 
tion 1115,  conditioned  that  the  plaintiff  shall  build  such 
fence  within  twelve  months  from  the  time  the  railroad  is 
built  on  or  over  the  land  taken,  and  the  defendant  or  his 
grantees,  in  case  of  a  breach  of  the  conditions  of  said 
bond,  may  have  an  action  thereon,  and  recover  all  damages 
sustained  and  the  cost  of  constructing  sudi  fences,  and 
when  collected  such  damages  and  costs  shall  be  paid  into 
court,  and  that  portion  consisting  of  the  estimated  cost  of 
fencing  mubt  be  applied  to  that  purpose  under  the  direc- 
tion of  the  court. 

Sec.  1119.  Payment  may  be  made  to  the  defendant? 
entitled  thereto,  or  Uie  money  may  he  deposited  in  court 
for  the  defendants,  and  be  distributed  to  those  entitled 
thereto.  If  the  money  be  not  so  paid  or  deposited,  the  de- 
fendants may  have  execution  as  in  civil  cases;  and  if  the 
money  cannot  be  made  on  execution,  the  court  upon  a 
showing  to  that  effect,  must  set  aside  and  annul  the  entire 
proceedings,  and  restore  possession  of  the  property  to  the 
defendant  if  possession  has  been  taken  by  the  plaintiff. 
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Sec.  1120.     When  pratyments  have  been  made  and  the  pi^i^^^^^^ 
bond  given^  if  the  plaintiff  elects  to  give  one,  as  required  condemtiation. 
by  the  last  two  sections,  the  court  must  make  a  final  order  *'***'  ^  «>»»*"»• 
of  condemnation,  which  must  describe  the  property  con- 
demned and  the  purpose  of  such  condemnation.     A  copy 
of  the  order  must  be  filed  in  the  office  of  the  recorder  of 
the  county,  and  thereupon  the  property  described  therein  SuT^te***' 
shall  vest  in  the  plaintiff  for  the  purpose  therein  specified. 

Sec.  1121.  At  any  time  after  trial  and  judgment  Putting  piaimiir 
entered,  or  pending  an  appeal  from  the  judgment  to  the  *«  po»eM»on. 
supreme  court,  whenever  the  plaintiff  shall  have  paid  into 
court  for  the  defendant,  the  full  amount  of  the  judgment, 
and  such  fiirther  sum  as  may  be  required  by  the  court  as  a 
fund  to  pay  any  further  damages  and  costs  that  may  be  re- 
covered in  said  proceedings,  as  well  as  all  damages  that 
may  be  sustained  by  the  defendant  if  for  any  cause  the 
property  shall  not  be  finally  taken  for  public  use,  the  dis- 
trict court  in  which  the  proceeding  was  tried  may,  upon 
notice  of  not  less  than  ten  days,  aumorize  the  plaintiff,  if 
already  in  possession,  to  continue  therein,  and  if  not,  then 
to  take  possession  of  and  use  the  property  during  the 
pendency  of  and  until  the  final  conclusion  of  the  litigation, 
and  may,  if  necessary,  stay  all  actions  and  proceedings 
against  the  plaintiff  on  account  thereof.  The  defendant, 
who  is  entitled  to  the  money  paid  into  court  for  him  upon 
any  judgment,  shall  be  entitled  to  demand  and  receive  the 
same  at  any  time  thereafter  upon  obtaining  an  order  there- 
for from  the  court.  It  shall  be  the  duty  of  the  court,  or  a 
judge  thereof,  upon  application  being  made  by  such  defend- 
ant, to  order  and  direct  that  the  money  so  paid  into  court 
for  him  be  delivered  to  him  upon  his  filing  a  satisfaction  of 
the  judgment,  or  upon  his  filing  a  receipt  therefor,  and  an 
abandonment  of  all  defenses  to  the  action  or  proceeding, 
except  as  to  the  amount  of  damages  that  he  may  be  entitled 
to  in  the  event  that  a  new  trial  shall  be  granted.  A  pay- 
ment to  a  defendant,  as  aforesaid,  shall  be  held  to  be  an 
abandonment  by  such  defendant  of  all  defenses  interposed 
by  him,  excepting  his  claim  for  greater  compensation. 

Sec.  1122.     Costs  may  be  allowed  or  not,  and  if  co«t»maybe 
allowed,  may  be  apportioned  between  the  parties  on  the  allowed:  distn- 

'     J     •'  'J         •      .1        !•  ^»  /»  ii  X  buuon  thereof. 

same  or  adverse  sides,  m  the  discretion  of  the  court. 

Sec.  1123.     Except  as   otherwise  provided  in  this  ProceedinRs  ap. 
Chapter,  the  provisions  of  this  CJode  relative  to  civil  actions  Sle*dinJ»!rn<Cr 
and  new  trials  and  appeal,  are  applicable  to  and  constitute  thu  chapter, 
the  rules  of  practice  in  the  proceedings  in  this  Chapter. 

40 
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^^^  Sec.  1124.     Nothing  in  this  Code  must  be  oonstru«l 

xccpt  ons.       ^  abrogate  or  repeal  any  statute  providing  for  the  taking 
of  property  in  any  city  or  town  for  street  purposes. 


TITLE  VIII. 


OF  CHANGE  OF  NAMBB. 


.  Sec.  1128.     Applications  for  change  of  names  must 

laion.       y^  heard  and  determined  by  the  district  courts. 
Application  for  Sec.  1129.     All  applicatious  for   change  of  names 

h^fnadL."*"*'  "^*^  ^  made  to  the  district  court  of  the  judicial  distrirt 
where  the  person  whose  name  is  proposed  to  be  changed 
resides,  by  petition,  signed  by  such  person ;  and  if  such 
person  is  under  twenty-one  years  of  age,  by  one  of  the  par- 
ents, if  living;  or  if  both  be  dead,  then  by  the  guardian; 
and  if  there  be  no  guardian,  then  by  some  near  relation  or 
friend.  The  petition  must  specify  the  place  of  birth  and 
residence  of  such  person,  his  or  her  present  name,  the  name 
proposed,  and  the  reason  for  such  change  of  name,  and 
must,  if  the  father  of  such  person  be  not  living,  name  a$ 
far  as  known  to  the  petitioner,  the  near  relatives  of  such 
ciS[lSrrf"nanie  pcrsou,  and  their  place  of  residence.  Any  religious,  be- 
«'•  nevolent,  literary  or  scientific  corporation,  or  any  corpora- 

tion bearing  or  having  for  its  name  or  using  or  being 
known  by  me  name  of  any  benevolent  or  charitable  order, 
or  society,  may,  by  petition,  apply  to  the  district  court  of  the 
judicial  district  in  which  tiie  property  of  said  'corporation 
is  situated,  for  a  change  of  its  corporate  name.  Such  pe- 
tition must  be  signed  by  the  trustees  of  the  corporation,  or 
by  a  majority  of  them,  and  must  specify  the  date  of  the 
formation  of  the  corporation,  its  present  name,  the  name 
proposed,  and  the  reason  for  such  change  of  name.  Upon 
filing  such  petition  on  behalf  of  such  corporation,  the  same 
proceedings  must  be  had  as  upon  application  for  changes  of 
name  of  natural  persons. 
Publication  of  Sec.  1130.     A  copy  of  such  petition  must  be  pub- 

peiiiioofor.        Hshed   for   four   suoccessive   weeks,   in    some   newspaper 
printed  in  the  judicial  district,  if  a  nwespaper  be  printed 
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therein^  but  if  no  newspaper  be  printed  in  the  judicial  dis- 
trict, a  copy  of  such  petition  must  be  posted  for  a  like 
period  at  three  of  the  most  public  places  in  the  county  in 
which  the  property  of  such  corporation  is  situated,  or  in 
which  the  petitioner  resides,  if  the  petition  is  for  the 
change  of  the  name  of  a  natural  person,  and  proofs  must 
be  made  of  such  publication  or  posting  before  the  petition 
can  be  considered. 

Sec.  1131.    Such  application  must  be  heard  at  such  „    .     , 
time  durmg  the  term  as  the  court  may  appoint,  and  ob-  piicationj^nd 

Sections  may  be  filed  by  any  person  who  can,  in  such  ob- 

jections,  show  to  the  court  good  re&sons  against  such 
change  of  name.  On  the  hearing  the  court  may  examine 
upon  oath,  any  of  the  petitioners,  remonstrants,  or  other 
persons^  touching  the  application,  and  may  make  an 
order  changing. the  name  or  dismissing  the  application,  as 
to  the  court  may  seem  right  and  proper. 


lemoDstrance, 


TITLE  IX. 


OF   ARBITRATION. 


be 


Sbc.  1135.     Persons  capable  of  contracting  may  sub-  whatmav 
toit  to  arbitration  any  controversy  which  might  be  the  bJimion  and  ^^ 
subject  of  a  civil  action  between  them,  except  a  question  of  ^^^hen. 
title  to  real  property  in  fee  or  for  life.     This  auaUfication 
does  not  include  questions  relating  merely  to  the  partition 
or  boundaries  of  real  proj^erty. 

Sbc.  1136.      The  submission  to  arbitration  must  be  Submission  to 

.  • , .  1  1        .  arbitration  to  be 

in  writing  and  may  be  to  one  or  more  persons.  in  writing. 

Sbc.  1137.     It  may  be  stipulated  in  the  submission  submission  may 
that  it  be  entered  as  an  order  of  the  court,  for  which  pur-  ^jer'S^hc'  *" 
pose  it  must  be  filed  with  the  clerk  of  the  court  where  the  court. 
parties,  or  one  of  them  reside.     The  clerk  must  thereupon 
enter  in  his  register  of  actions  a  note  of  the  submission, 
with  the  names  of  the  parties,  the  names  of  the  arbitra- 
tors, the  date  of  submission,  when  filed,  and  the  time  lim- 
ited by  the  submission,  if  any,  within  which   the  award 
must  be  made.      When  so  entered,  the  submission  cannot 
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Revocacioo. 


be  revoked  without  the  consent  of  both  parties.  The  ar- 
bitrators may  be  compelled  by  the  court  to  make  an  award, 
and  the  award  may  be  enforced  by  the  court  in  the  same 
manner  as  a  judgment.  If  the  submission  is  not  made  an 
order  of  the  court,  it  may  be  revoked  at  any  time  before 
the  award  is  made. 
Power*  of  S®'-  1138.     Arbitrators  have  power  to  appoint  a 

arbitrators.        timc  and  placc  for  hearing,  to  adjourn  from  time  to  time 
to  administer  oaths  to  witnesses,  to  hear  the  allegations  and 
evidence  of  the  parties,  and  to  make  an  award  thereon, 
tu  •  u.   »f  .^  Sec.  1139.     All  the  arbitrators  must  meet  and  act  to- 

Majortty  of   ar-  ii»i»  •         •  t  i  •• 

bitraton  may      gether  duHug  the  investigation,  but  when  met,  a  majontv 

4iu<^nSo!'  T?.^  may  determine  any  question.     Before  acting,  they  must  be 

mui^t  be  sworn,    g^^^i  before  au  officer  authorized  to  administer  oaths, 

faithfully  and  fairly  to  hear  and  examine  the  allegadons 

and  evidence  of  the  parties  in  relation  to  the  matters  in 

controversy,  and  to  make  a  just  award  according  to  their 

understanding. 

.      . .   »_  .  Sec.  1140.     The  award  must  be  in  writing:  siened  by 

Award  to  be  in,  ,,  ••ai  i      i    i.  ^      i 

writing.  the  arbitrators,  or  a  majority  of  them,  and  delivered  to 

the  parties.     When  the  submission  is  inade  an  order  of  the 
court,  the  award  must  be  filed  with  the  clerk,  and  a  note 
thereof  made  in  his  register.     After  the  expiration  of  five 
When  judgment  days  from  the  filing  of  the  award,  upon  the  applicadoD  of 
entere  .  ^  p^rty^  and  cm  filing  an  affidavit  showing  that  notice  of 
filing  the  award  has  been  served  on  the  adverse  party  or 
his  attorney,  at  least  four  days  prior  to  such  application, 
and  that  no  order  staying  the  entry  of  judgment  has  been 
served,  the  award  must  be  entered  by  the  clerk  in  the  judg- 
ment book,  and  thereupon  has  the  ^fect  of  a  judgment. 
Award  nay  be  ^^^'  1141.     The  court,  ou  motiou,  may  vacate  the 

vacated  incer-    award  upou  auy  of  thc  following  grounds,  and  may  order 
tain  cases.         ^  ^^^  hearing,  before  the  same  arbitrators,  or  not,  in  its 
discretion : 

1.  That  it  was  procured  by  corruption  or  fraud; 

2.  That  the  arbitrators  were  guilty  of  misconduct  or 
committed  gross  error  in  refusing,  on  cause  shown,  to  post' 
pone  the  hearing,  or  In  refusing  to  hear  pertinent  evideDoe, 
or  otherwise  acted  improperly,  in  a  manner  by  whidi  the 
rights  of  the  party  were  prejudiced ; 

3.  That  the  arbitrators  exceeded  thar  powers  io 
making  their  award;  or  that  they  refused,  or  impioperly 
omitted  to  consider  a  part  of  the  matters  submittal  to 
them;  or  that  the  award  is  indefinite,  or  cannot  be  per- 
formed. 
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Sbc.  1142.  The  court  may,  on  motion,  modify  or 
correct  the  award  when  it  appoirs :  S^o^lTSiii  ^y 

1.  That  there  was  a  miscalculation  in  figures  upon  JJ^*"**** 
which  it  was  made,  or  that  there  is  a  mistause  in   the 
description  of  some  person  or  property  therein ; 

2.  When  a  part  of  the  award  is  upon  matters  not 
submitted,  which  part  can  be  separated  from  other  parts 
and  does  not  affect  the  decision  on  the  matter  submitted; 

3.  When  the  award,  though  imperfect  in  form, 
eoold  have  been  amended  if  it  had  been  a  verdict,  or  the 
imperfection  disregarded. 

Sec.  1143.    The  decision  upon  either  motion  is  sub-  Decbinn.on 
ject  to  appeal  in  the  same  manner  as  an  order  which  is  S^'IpjSiaT^Sw* 
subject  to  appeal  in  a  civil  action ;    but  the  judgment,  ooc  the  jude- 
if  entered  before  a  motion  is  made,  cannot  be  subject  to  Mbre'mouon. 
appeal. 

S£C.  1144.     If  a  submission  to  arbitration  be  re-  ir  submission 


be  revoked  and 


voked,  and  an  action  be  brought  therefor,  the  amount  to  ^„  ^^^^^ 
be  recovered  can  only  be  the  costs  and  the  damages  sus-  ^'^^^^^IjJ^J^ 
tained  in  preparing  for  and  attending  the  arbitration. 


TITLE  X. 


Chapter  I. 
Emdetuse,  Judicial  Knowledge. 
Sec.  1149.    Courts  take  judicial  notice  of  the  follow-  cg^iin  facts  of 

ing  facts!  general  notoriety 

1.  The  true  signification  of  all  English  words  and  !!^e°*SD!:cifi. 
phrases,  and  of  all  1^  expressions;  gJu."     "'** 

2.  Whatever  is  established  by  law; 

3.  Public  and  private  official  acts  of  the  legislative, 
executive  and  judicial  depcutment  of  this  Territory  and  of 
the  United  States ; 
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4.  The  seals  of  all  the  courts  of  this  Territory  and 
of  the  United  States; 

5.  The  aooeseion  to  office  and  the  official  signatures 
and  seals  of  office  of  the  principal  officers  of  government 
in  the  legislative,  executive  and  judicial  departments  of  this 
Territory  and  of  the  United  States; 

6.  The  existence,  title,  national  flag,  and  seal  of 
every  state  or  sovereign  recognized  by  the  executive  power 
of  the  United  States; 

7.  The  seals  of  courts  of  admirality  and  mari- 
time jurisdiction,  and  of  notaries  public; 

8.  The  laws  of  nature,  the  measure  of  time,  and  the 
geographical  divisions  and  political  history  of  the  world* 

In  all  these  cases  the  court  may  resort  for  its  aid  to 
appropriate  books  or  documents  of  reference* 


Chapter  II. 

I 

I 
WUnessea* 


AH  persons  ca- 


All  persons  ca-  ^^^'  1164.     All  pcrsous,  without  exceptioD,  other- 

pable  of  pcrcep-  wisc  than  is  Specified  in  the  next  two  sections,  who,  havine 

tion  and  oommu*  /•         *■  •  i  ...^ 

nkation  may  be   orgaus  ot   scusc,  can  perccive,  and,  perceivings  can  make 
witnesses.  known   their  perceptions  to  others,    may   be  witnesses* 

Therefore,  neitner  parties  nor  other  persons  who  have  an 
interest  in  the  event  of  an  action  or  proceeding  are  ex- 
cluded; nor  those  who  have  been  convicted  of  crime;  nor 
persons  on  account  of  their  opinions  on  matters  of  relig- 
ious belief;  although,  in  every  case  the  credibility  of  the 
witness  may  be  drawn  in  question,  by  the  manner  in 
which  he  testifies,  by  the  character  of  his  testimony,  or  by 
evidence  affecting  his  character  for  truth,  honesty,  or  integ^ 
rity,  or  his  motives,  or  by  contradictory  evidence;  and  the 
jury  are  the  exclusive  jud^s  of  his  credibility. 
Persons  who  Sec.  1155.     The  folTowiug  persons  cannot  be  wit- 

caiMDOl  testify .        fil^^MC^  * 

1.  Those  who  are  of  unsound  mind  at  the  time  of 
their  production  for  examination ; 

2.  Children  under  ten  years  of  age,  who  appear  in- 
capable of  receiving  just  impressions  of  the  facts  respect- 
ing which  they  are  examined,  or  of  relating  them  truly; 

3.  Parties  or  assignors  of  parties  to  an  action  or  pro- 
ceeding, or  persons  in  whose  behalf  an  action  or  proceed- 
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ing  is  prosecuted,  against  an  executor  or  administrator  upon 
a  tilaim  or  demand  against  the  estate  of  a  deceased  person, 
as  to  any  matter  of  tact  occurring  before  the  death  of  sucti 
deceased  person,  and  equally  within  the  knowledge  of  both 
the  witness  and  the  deceased  person. 

Sec.  1156.     There  are  particular  relations  in  which  it  Penons  in  ccr- 
is  the  policy  of  the  law  to  encourage  confidence  and  to  pre-  pJiiS'^hai^ 
serve  it  inviolate,  therefore  a  person  cannot  be  examined  as  *^^ 
a  witness  in  the  following  cases : 

1.  A  husband  cannot  be  examined  for  or  against  his 
wife,  without  her  consent,  nor  a  wife  for  or  against  her  hus- 
band, without  his  consent;  nor  can  either,  during  the  mar- 
riage or  afterwai'd,  be,  without  the  consent  of  the  other,  ex- 
amined as  to  any  communication  made  by  one  to  the  other 
during  the  marriage;  but  this  exception  does  not  apply  to 
a  civil  action  or  proceeding  by  one  against  the  other,  nor  to 
a  criminal  action  or  proceeding  for  a  crime  committed  by 
one  against  the  other ; 

2.  An  attorney  cannot,  without  the  consent  of  his 
client,  be  examined  as  to  any  communication  made  by  the 
client  to  him,  or  his  advice  given  therein  in  the  course  of 
professional  employment ; 

3.  A  clergyman  or  priest  cannot,  without  the  consent 
of  the  person  making  the  confession,  be  examined  as  to  any 
confession  made  to  him  in  his  professional  character  in  the 
course  of  discipline  enjoined  by  the  church  to  which  he 
belongs; 

4.  A  physician  or  surgeon  cannot,  without  the  con- 
sent of  his  patient,  be  examined  in  a  civil  action  as  to  any 
information  acquired  in  attending  the  patient  which  was 
necessary  to  enable  him  to  prescribe  or  ac^  for  the  patient ; 

5.  A  public  officer  cannot  be  examined  as  to  com- 
munications made  to  him  in  official  confidence  when  the 
public  interests  would  suffer  by  the  disclosure. 

Sec-  1167.     The  judge  himself  or  any  juror  may  be  judge  or  a  juror 
called  as  a  witness  bv  either  party :  but  in  sucn  case  it  is  in  "i;.*^^^. 

1         !•  •  n     %  "  1  1  •!  1  Witnesses. 

the  discretion  of  the  court  to  order  the  trial  to  be  post- 
poned or  suspended,  and  to  take  place  before  another  judge 
orjuiy. 

Sec.  1158.     When  a  witness  does  not  understand  and  when  an  inter- 
speak  the  English  language,  an  interpreter  must  be  shown  ^^  *°  ^ 
[sworn]  to  interpret  for  him.  A  ny  person  may  be  summoned 
by  any  court  or  judge  to  appear  before  such  court  or  judge 
to  act  as  interpreter  in  any  action  or  proceeding.     The 
summons  must  be  served  and  returned  in  like  manner  as  a 
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subpoena.  Any  person  so  summoned  who  fails  to  attend  at 
the  time  and  plaoe  named  in  the  summons  is  guilty  of  a 
contempt. 


Chapter  III. 


Everv  citizen 
entitled  to  in- 
spect and  copy 
public  writing. 


Public  officers 
bound  to  give 
copies 


Public  and 
private  statuCM 
defined. 


Four  kinds  of 
public  writings. 


Cooks  containing 
la%rs  presumed 
to  be  correct. 


•Certified  copy 
ol  law  or 
public  writing. 


Other  evidence 
of  lawn  of 
other  States  and 
Territories. 


Public   Writings. 

Sec.  1163.  Every  citizen  has  a  right  to  inspeot  and 
take  a  copy  of  any  public  writing  of  this  Territory,  except 
as  otherwise  expressly  provided  by  statute. 

Seo.  1164.  Every  public  officer  having  the  custody 
of  a  public  writing,  which  a  citizen  has  the  right  to  inspect, 
is  bound  to  give  him,  on  demand,  a  certified  copy  of  it,  on 
payment  of  the  1^1  fees  therefor. 

Sec.  1165.  Statutes  are  public  or  private.  A  private 
statute  is  one  which  concerns  only  certain  designated  indi- 
viduals, and  affects  only  their  private  rights.  All  other 
statutes  are  public,  in  which  are  included  ^statutes  creating 
or  affecting  corporations. 

Sec.  1166.  Public  writings  are  divided  into  four 
classes: 

1.  Laws; 

2.  Judicial  records; 

3.  Other  official  documents; 

4.  Public  records  kept  in  this  Territory,  of  private 
writings. 

Sec.  1167.  Books  printed  or  published  under  the 
authority  of  a  State,  Territory  or  foreign  country,  and  pur- 
porting  to  contain  the  statutes,  code,  or  other  writt^i  law 
of  such  State,  Territory,  or  country,  or  proved  to  be  com- 
monly admitted  in  the  tribunals  of  sucn  State,  Territory 
or  country  as  evidence  of  the  written  law  thereof,  are  ad- 
missible in  this  Territory  as  evidence  of  such  law. 

Sec.  1168.  A  copy  of  the  written  law  or  other  pub- 
lic writing  of  any  State,  Territory  or  country,  attested  by 
the  certificate  of  the  officer  having  charge  of  the  original 
under  the  public  seal  of  the  State,  Territory  or  country  is 
admissible  as  evidence  of  such  law  or  writing. 

Sec.  1169.  The  oral  testimony  of  witnesses  skilled 
therein  is  admissible  as  evidence  of  the  unwritten  law  of 
a  State,  other  Territory,  or  foreign  country,  as  are  also 
printed  and  published  books  of  reports  of  decisions  of  the 
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courts  of  such  State,  Territory  or  country,  commonly  ad- 
mitted in  such  courts.  » 

Sec.  1170.     The  recitals  in  a  public  statute  are  con-  Reciuisin 
elusive  evidence  of  the  iact  recited,  for  the  purpose  of  J^idc54.**°^  ^""^ 
carrying  it  into  eflTect,  but  no  further.     The  recitms  in  a 
private  statute  are  conclusive  evidence  between  parties  who 
claim  under  its  provisions,  but  no  fnrthcr. 

Sec.  1171.     A  judicial  record  is  the  record  or  ofScial  judicial  record 
entry  of  the  proceedings  in  a  court  of  justice,  or  of  the  ^^^^^^ 
official  act  of  a  judicial  officer,  in  an  action  or  special  pro- 
ceeding. 

Sbc.  1172.  A  judicial  record  of  this  Territory,  or  of  Recowi,  how 
the  United  States,  may  be  proved  by  the  production  of  the  *"|S^cif***^  " 
original,  or  by  a  copy  thereof  certified  by  the  clerk  or  other 
person  having  the  legal  custody  thereof.  That  of  a  State 
or  other  Territorv  may  be  proved  by  the  attestation  of  the 
clerk  and  the  seal  of  the  court  annexed,  if  there  be  a  clerk 
and  seal,  together  with  «  certificate  of  the  chief  judge  or 
presiding  magistrate,  that  the  attestation  is  in  due  form. 

Sec.  1173.    A  judicial  record  of  a  foreign  country  may  Record  of  for- 
be  proved  by  the  attestation  of  the  clerk,  with  the  seal  of  the  j*«"  ^^'JC'^.' 
court  annexed,  if  there  be  a  clerk  and  seal,  or  oi  the  legal  cated. 
keeper  of  the  record,  with  the  seal  of  his  office  annexed, 
if  tnere  be  a  seal,  together  with  a  certificate  of  the  chief 
judge  or  presiding  magistrate,  that  the  person  making  the 
attestation  is  the  clerk  of  the  court,  or  me  legal  keeper  of 
the  record,  and,  in  either  case,  that  the  signature  of  such 
person  is  genuine,  and  that  the  attestation  is  in  due  form. 
The  signature  of  the  chief  judge  or  presiding  magistrate 
must  be  authenticated  by  the  certificate  of  the  minister  or 
embassador,  or  a  consul,  vice-consul,  or  consular  agent  of 
the  United  States  in  such  foreign  country. 

Sbc.  1174.     A  copv  of  the  judicial  record  of  a  for-  other  evidence 
eign  country  is  also  admissible  in  evidence  upon  proof:        SLafST**" 

1.  That  the  copy  offered  has  been  compared  by  the 
witness  with  the  original,  and  is  an  exact  transcript  of  the 
whole  of  it; 

2.  That  such  original  was  in  the  custody  of  the 
clerk  of  the  court,  or  omer  legal  keeper  of  the  same ;  and, 

3.  That  the  copy  is  duly  attested  by  a  seal  which  is 
proved  to  be  the  seal  of  the  court  where  the  record 
remains,  if  it  be  the  record  of  a  court;  or  if  there  be  no 
such  seal,  or  if  it  be  not  a  record  of  a  court,  by  the  signa- 
ture of  the  legal  keeper  of  the  original. 
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S£C.  1175.    Other  official  documents  may  be  proved 

Maniwr  of  prtnr*  /»  ,«  ^  s: 

ing  other  official  dS  lOlloWS:  « 

documents,  j      ^^  ^f  ^j^^  executive  of  this  Territory,  by  the 

reoords,  and  of  the  United  States,  by  the  reocmls  of  the 
departments  of  the  United  States  certified  by  the  heads  of 
those  departments  respectively.    They  may  also  be  proved 
by  public  documents,  printed  by  the  order  of  the  I^isla* 
tare  or  Congress,  or  either  house  thereof; 

2.  The  proceedings  of  the  legislature  of  this  Ter- 
ritory or  of  Conffress^  by  the  journals  of  those  bodies 
respectively,  or  either  house  thereof,  or  by  published 
statutes  or  resolutions,  or  by  copies  certified  by  the  derk, 
or  printed  by  their  order; 

3.  The  acts  of  the  executive  or  the  proceedings  of 
the  legislature  of  a  State  or  other  Territory  in  the  same 
manner; 

4.  The  acts  of  the  executive,  or  the  proceedings  of 
the  legislature  of  a  fcM^eign  country,  by  journals  published 
by  their  authority,  or  commonly  received  in  that  country 
as  such,  or  by  a  copy  certified  under  the  seal  of  the  country 
or  sovereign,  or  by  a  recognition  therecrf*  in  some  public 
act  of  the  executive  of  the  United  States; 

6.  Acts  of  a  municipal  corporation  of  this  Territory 
or  of  a  board  or  department  thereof,  by  a  copy,  certified 
by  the  l^al  keeper  thereof,  or  by  a  printed  book  published 
by  the  authority  of  such  corporation ; 

6.  Documents  of  any  other  class  in  this  Territory, 
by  the  original,  or  by  a  copy,  certified  by  the  l^al  keeper 
thereof; 

7.  Documents  of  any  other  class  in  a  State  or  Terri- 
tory, by  the  original,  or  by  a  copy,  certified  by  the  legal 
keeper  thereof,  together  with  the  certificate  of  the  secretary 
of  state,  judge  of  the  supreme,  superior,  circuit,  district,  or 
county  court,  or  mayor  of  a  city  of  such  State  or  Territoiy, 
that  the  copy  is  duly  certified  by  the  officer  having  the  legal 
custody  of  the  original ; 

8.  Documents  of  any  other  class  in  a  foreign  oouDtr}% 
by  the  original,  or  by  a  copy,  certified  by  the  legal  keeper 
thereof,  with  a  certificate  under  seal  of  the  oouotry 
or  sovereign,  that  the  document  is  a  valid  and  subsisting 
document  of  such  country,  and  that  the  copy  is  duly  cer- 
tified by  the  officer  having  the  legal  custody  of  the  origi- 
nal; 

9.  Documents  in  the  departments  of  the  United 
States  government,  by  the  certificate  of  the  legal  custodian 
thereon 
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Sec.  1176.    A  public  record  of  a  private  writing  ^    ^^ 

may  be  proved  by  the  original  record  or  by  a  copy  thereof,  private  *SSunf» 
certified  by  the  l^;al  keeper  of  the  record.  evidence. 

Sec.  1177.     Entries  in  public  or  other  ofEcial  books  Entri«inoas. 
or  records,  made  in  the  performance  of  his  duty  by  a  pub-  ciaibooks, 
lie  officer  of  this  Territory  or  by  any  other  person  in  the  *^*   "" 
performance  of  a  duty  specially  enjoined  by  law,  are  prima 
facie  evidence  of  the  facts  stated  therein. 

Sbc.  1178.  A  transcript  from  the  record  or  docket  ju»iic«'s  judK- 
of  a  justice  of  the  peace  of  a  State  or  other  Territory,  of  a  p^^!*^ 
judgment  rendered  by  him  of  the  proceedings  in  the  action 
before  the  judgment  of  the  execution  and  return,  if  any, 
subscribed  by  tne  justice  and  verified  in  the  manner  pre- 
scribed in  the  next  section,  is  admissible  evidence  of  the 
fiicts  stated  therein. 

Sec.  1179.  There  must  be  attached  to  the  transcript 
a  certificate  of  the  justice  tliat  the  transcript  is  in  all 
respects  correct,  and  that  he  had  jurisdiction  of  the  action, 
ana  also  a  further  certificate  of  Uxe  clerk  or  prothonotary 
of  the  county  in  which  the  justice  is  a  resident  at  the  time 
of  rendering  the  judgment  under  the  seal  of  the  county,  or 
the  seal  of  me  court  of  common  pleas  or  county  court  or 
court  of  general  jurisdiction  thereof,  certifying  that  the 
person  subscribing  the  transcript  was,  at  the.  date  of  the 
judgment,  a  justice  of  the  peace  in  the  county,  and  that  the 
signature  is  genuine.  Such  judgment,  proceedings,  and 
jurisdiction  may  also  be  proved  by  the  justice  himself,  on 
the  production  of  his  docket,  or  by  a  copy  of  the  judgment, 
and  his  oral  examination  as  a  witness. 

Sec.  1180.  Whenever  a  copy  of  a  writing  is  certi-  ofiidai  cerufi- 
fied  for  the  purpose  of  evidence,  the  certificate  must  state  in  cates  contents  of 
substance  that  the  copy  is  a  correct  copy  of  the  original,  or 
of  a  specified  part  thereof,  as  the  case  may  be;  the  certifi- 
cate must  be  under  the  official  seal  of  the  certifying  officer, 
if  there  be  any,  or  if  he  be  the  clerk  of  a  court  having  a 
seal,  under  the  seal  of  such  courts  • 

Sec.  1181.     A  certificate  of  purchase,  or  of  location  certificates  of 
ol  any  lands  in  this  Territory,  issued  or  made  in  pursuance  pu^ha^.  prf- 

o  1  /»iTT«ir/  .  .  »  f  1         mary  evidence  of 

ot  any  law  oi  the  United  States,  is  primary  evidence  that  ownership, 
the  holder  or  assignee  of  such  certificate  is  the  owner  of 
the  land  describea  therein;  but  this  evidence  may  be  over-  • 
come  by  proof  that,  at  the  time  of  the  location,  or  time  of 
filing  a  pre-emption  claim  on  which  the  certificate  may  have 
been  issued,  the  land  was  in  the  adverse  possession  of  the 
adverse  party,  or  those  under  whom  he  claims,  or  that  the 
adverse  party  is  holding  the  land  for  mining  purposes. 
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8ec.  1182.     An  entry  made  by  an  oflScer,  or  board  of 
offic^n  and  *  ^  ofBoeTSy  OF  Under  the  direction   and   in  the  presence  of 
fiSrlSdSce.    either,  in  the  course  of  official  duty,  is  prima  facie  evidence 
of  the  facts  stated  in  such  entry. 


Chapter  IV. 


Private  Writings. 


Private  writingB, 
sealed  or  un- 
sealed. 


Seal  defined. 


Public  and  pri* 
vate  teals,   how 
made. 


Scroll  or  sign. 


Books,  mapt» 
etc. .  how  far 
evidence. 


When  in  posses- 
sion  of  nd verse 
party,  notice  to 
be  given. 


Writings  called 
for  and  in- 
spected may  be 
withheld. 


Writing,  how 
may  be  proved. 


Sec.  1187.     Private  writings  are  either: 

1.  Sealed;  or, 

2.  Unsealed. 

Sec.  1188.  A  seal  is  a  particular  sign,  made  to 
attest  in  the  most  formal  manner,  the  execution  of  an  in- 
strument. 

Sec.  1189.  A  public  seal  in  this  Territory  is  a 
stamp  or  impression  made  by  a  public  officer  with  an  in- 
strument provided  by  law,  to  attest  the  execution  of  an 
official  or  public  document;  upon  the. paper,  or  upon  any 
substance  attached  to  the  paper,  which  is  capable  of  re- 
ceiving a  visible  impression.  A  private  seal  may  be  made 
in  the  same  manner  by  any  instrument,  or  it  may  be  made 
by  a  scroll  of  the  pen,  or  by  writing  the  word  "seal'* 
against  the  signature  of  the  writer.  A  scroll  or  other  sign, 
made  in  a  State  or  other  Territory  or  foreign  country,  and 
recognized  as  a  seal,  must  be  so  regarded  in  this  Territoiy. 

Sec.  1190.  Historical  works,  books  of  science  or 
art,  and  published  maps  or  charts,  when  made  by  persons 
indiffisrent  between  the  parties,  are  prima  facie  evidence  of 
facts  of  general  notoriety  and  interest. 

Sec.  1191.  If  the  writing  be  in  the  custody  of  the 
adverse  party,  he  must  first  have  reasonable  notice  to  pro- 
duce it.  If  he  then  fail  to  do  so,  the  contents  of  the  writ- 
ing may  be  proved  as  in  case  of  its  loss.  But  the  notice  to 
produce  it  is  not  necessary  where  the  writing  is  itself  a 
notice,  or  where  it  has  been  wrongfully  obtained  or  with- 
held by  the  adverse  party. 

Sec.  1192.    Though  a   writing  called   for  by  one 

Earty  is  produced  by  the  other,  and  is  thereupon  inspected 
y  the  party  calling  for  it,  he  is  not  obliged  to  produce  it 
as  evidence  in  the  case. 

Sec.  1193.     Any  writing  may  be  proved  either: 
1.     By  any  one  who  saw  the  writing  executed;  or, 
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2.  By  evidence  of  the  genuineness  of  the  handwrit- 
ing of  the  maker;  or, 

3.  By  a  subscribing  witness. 

Sec.  1194.  If  the  subscribing  witness  denies  or  does  other  witne»es 
not  recollect  the  execution  of  the  writing,  its  execution  °**y  **»®  '**'*^y* 
may  still  be  proved  by  other  evidence. 

Sec.  1195.     When,  however,  evidence  is  given  that  when  evidence 
the  party  against  whom  the  writing  is  offered  has  at  any  «'  execution  not 
time  admitted  its  execution,  no  other  evidence  of  the  execu- 
tion need  be  given,  when  the  instrument  is  one  produced 
from  the  custody  of  the  adverse  party,  and  has  been  acted 
upon  by  him  as  genuine. 

Sec.  1196.     The  entries  and  other  writings  of   a  Entnen  of  dece- 
decedent,  made  at  or  near  the  time  of  the  transaction,  and  dents,  evidence 
in  a  position  to  know  the  facts  stated  therein,  may  be  read  ^S^ 
as  prima  facie  evidence  of  the  facts  stated  therein,  in  the 
following  cases: 

1.  When  the  entry  was  made  against  the  interest  of 
the  pereon  making  it ;  .  . 

2.  When  it  was  made  in  a  professional  capacity,  and 
in  the  ordinary  course  of  professional  conduct; 

3.  When  it  was  made  in  the  performance  of  a  duty 
specially  enjoined  by  law. 

Sec.  1197.     Every  private  writing,  except  last  wills  pn^j^^inn  • 
and  testaments,  may  be  acknowledged  or  proved  and  certi-  acknowledged 
fied  in  the  manner  provided  for  the  acknowledgment  or  *" 
proof  of  conveyances  of  real  property,  and  the  certificate 
of  such  acknowledgment  or  proof  is  prima  facie  evidence 
of  the  execution  of  the  writing,  in  the  same  manner  as  if 
it  were  a  conveyance  of  real  property. 

Sec.  1198.     Every  instrument  conveying  or  affecting  c^^^^j^  .^, 
real  property,  acknowledged,  or  proved  and  certified,  as  or  copies  of  '  ' 
provided  by  law,  may,  together   with   the  certificate   of  SriuhoS***^' 
acknowledgment  or  proof,  be  read  in  evidence,  in  an  action  or  ^^^^"  p™**'' 
proceeding,  without  further  proof;  and  a  certified  copy  of  the 
record  of  such  conveyance  or  instrument  thus  acknowledged 
or  proved,  may  also  be  read  in  evidence,  with  the  like 
efiPect  as  the  original,  on  proof  by  affidavit  or  otherwise, 
that  the  original  is  not  in  the  possession  or  under  the  con- 
trol of  the  party  producing  the  certified  copy. 

Sec.     1199.     There  can  be  no  evidence  of  the  con-     ^  ^ 
tents  of  a  writing,  other  than  the  writing  itself,  except  in  writing,  how 
the  following  cases:  proved. 

1.  When  the  original  has  been  lost  or  destroyed;  in 
which  case  proof  of  the  loss  or  destruction  must  first  be 
made; 
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2.  When  the  original  is  in  the  possession  of  the 
parfy  against  whom  the  evidence  is  ofiered,  and  he  fails  to 
proauoe  it  after  reasonable  notice; 

3.  When  the  original  is  a  record  or  other  document 
in  the  custody  of  a  public  oflSoer; 

4.  When  the  original  has  been  recorded,  and  a  certi- 
fied copy  of  the  record  is  made  evidence  by  this  Code  or 
other  statute; 

5.  When  the  original  consists  of  numerous  accounts 
or  other  documents,  which  cannot  be  examined  in  court 
without  great  loss  of  time,  and  the  evidence  sought  from 
them  is  only  the  general  result  of  the  whole.  In  the  case^ 
mentioned  m  Subdivisions  3  and  4,  a  copy  of  the  original, 
or  of  the  record,  must  be  produced;  in  tnose  mentioned  in 
Subdivisions  1  and  2,  either  a  copy  or  oral  evidence  of  the 
contents. 


Chaft£R  V- 

Indispenaable  Evidence, 

ToDTOve perjury  Sec.  1204.     Pcijury  and  treason  must  be  proved  by 

mWthi'iroiie    testimony  of  more  than  one  witness.     Treason  by  the  tes- 
witness  required,  timouy  of  two  witucsses  to  the  sauic  overt  act;  and  peijury 
by  the  testimony  of  two  witnesses,  or  one  witness  and  cor- 
roborating circumstances. 
^„,,  .   .  Sec.  1205.     A  last  will  and  testament,  except  a  nun- 

writing.  cupative  Will,  IS  mvalid,  unless  it  be  in  wntmg  and  exe- 

cuted with  such  formalities  as  are  required  by  law.     When 
therefor  such  a  will  is  to  be  shown,  the  instrument  itself 
must  be  produced,  or  secondary  evidence  of  its  contents  be 
given. 
TiHBsrerof  ^^^'  1206.     No  cstatc  or  interest  in  real  property, 

real  pfoperty  to    other  than  for  leases  for  a  term  not  exceedinir  one  year- 
be  In  writing.  ^         ^  .         .°  .  "^         ' 

nor  any  trust  or  power  over  or  concerning  it,  or  in  anv 
manner  relating  thereto,  can  be  created,  granted,  assigned, 
surrendered,  or  declared,  otherwise  than  by  operation  of 
law,  or  a  conveyance  or  other  instrument  in  writing,  sub- 
scribed by  the  party  creating,  granting,  assigning,  surren- 
dering the  same,  or  by  his  lawful  agent  thereunto  authorised 
by  writing. 
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Sec.  1207.    The  preoedinir  section  must  not  be  eon-  .... 

,  M»  t  /»  'ij**!.*  L,9Mt  section  not 

strued  to  anect  the  power  oi  a  testator  in  the  disposition  to  extend  to  ^^ 
of  his  real  property  oy  a  last  will  and  testament,  nor  to  ^*'^^"  "***' 
prevent  any  trust  from  arising  or  being  extinguished  by 
implication  or  operation  of  law,  nor  to  abridge  the  power 
of   any  court  to  compel  the  specific  performance  of  an 
agreement,  in  case  of  part  performance  thereof. 

Sec.  1208.     In  the  following  cases  the  agreement  is  Acreement  not 
invalid,  unless  the  same  or  some  note  or  memorandum  IS^wl"^*  "****" 
thereof  be  in  writing  and  subscribed  by  the  party  charged, 
or  by  his  agent.     Evidence,  therefore,  of  the  agreement 
cannot  be  received  without  Ihe  writing  or  secondary  evi- 
dence of  its  contents: 

1.  An  agreement  that  by  its  terms  is  not  to  be  per- 
formed within  a  year  from  the  making  thereof; 

2.  A  special  promif>e  to  answer  for  the  debt,  default, 
or  miscarriage  of  another,  excqit  in  the  cases  provided  for 
in  the  next  section; 

3.  An  agreement  made  upon  consideration  of  mar- 
riage, other  than  a  mutual  promise  to  marry; 

4.  An  agreement  for  the  sale  of  goods,  chattels,  or 
things  in  action,  at  a  price  not  less  than  two  hundred  dol- 
lar, unless  the  buyer  accept  and  receive  part  of  such  goods 
and  chattels,  or  the  evidences,  or  some  of  them,  of  such 
things  in  action,  or  pay  at  the  time  some  pcut  of  the  pur- 
chase money ;  but  wiien  a  sale  is  made  by  auction,  an  entry 
by  the  auctioneer  in  his  sale  book,  at  the  time  of  the  sale,  of 
the  kind  of  property  sold,  the  terms  of  sale,  the  price  and 
the  names  of  the  purchaser,  and  person  on  whose  ac- 
count the  sale  is  made,  is  a  sufficient  memorandum; 

5.  An  agreement  for  the  leasing  for  a  longer  period 
than  one  year,  or  for  the  sale  of  real  property  or  of  an 
interest  therein;  and  such  agreement,  if  made  by  an  agent 
of  the  party  sought  to  be  charged,  is  invalid,  unless  the 
authority  of  the  agent  be  in  writing,  subscribed  by  the 
party  sought  to  be  charged. 

Sec.  1209.     A  promise  to  answer  for  the  obligation  Engngement  to 
of  another,  in  any  of  the  following  cases,  is  deem^  an  JJJJJSJo/tlio^her 
ori^nal  obligation  of  the  promisor,  and  need  not  be  in  jig^^T*"**** 
writing: 

1.  Where  the  promise  is  made  by  one  who  has  re- 
ceived property  of  another  upon  an  undertaking  to  apply 
it  pursuant  to  such  promise;  or  by  one  who  has  received  a 
discharge  from  an  obligation  in  whole  or  in  part  in  con- 
sideration of  such  promise; 
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Representation 
of  credit  by 
writing. 


2.  Where  the  creditor  parts  with  value,  or  enters 
into  an  obligation,  in  consideration  of  the  obligation  in 
respect  to  which  the  promise  is  made,  in  terms  or  ander 
circumstances  such  as  to  render  the  party  making  the 
promise  the  principal  debtor,  and  the  person  in  whoee 
behalf  it  is  made,  his  surety; 

3.  Where  the  promise,  being  for  an  antecedent  obliga- 
tion of  another,  is  made  upon  the  consideration  that  the 
party  receiving  it  cancels  tne  antecedent  obligation,  accept- 
ing the  new  promise  as  a  substitute  therefor,  or  upon  the 
consideration  that  the  party  receiving  it  releases  the  prop- 
erty of  another  from  a  levy,  or  his  person  from  imprison- 
ment under  an  execution  on  a  judgment  obtained  from  the 
antecedent  obligation;  or  upon  a  consideration  beneficial 
to  the  promisor,  whether  moving  from  either  party  to  the 
antecedent  obligation,  or  fix)m  another  person ; 

4.  Where  a  factor  undertakes,  for  a  commission,  to 
sell  merchandise  and  guarantee  the  sale ; 

6.  When  the  holder  of  an  instrument  for  the  pay- 
ment of  money,  upon  which  a  third  person  is  or  may  be- 
come liable  to  him,  transfers  it  in  payment  of  a  precedent 
debt  of  his  own,  or  for  a  new  consideration,  and  in  con- 
nection with  such  transfer  enters  into  a  promise  respecting 
such  instrument. 

Sec.  1210.  No  evidence  is  admissible  to  chai^  a 
person  upon  a  representation  as  to  the  credit  of  a  tnird 
person,  unless  sucn  representation,  or  some  memorandum 
thereof,  be  in  writing,  and  either  subscribed  by,  or  hi  the 
handwriting  of  the  party  to  be  charged. 


Chapter  VI. 


Writing  altered, 
who  to  explain. 


Production  of  Evidence. 

Sec.  1216.  The  party  pix)ducing  a  writing  as  genu- 
ine which  has  been  altered,  or  appears  to  have  b^n  altered, 
after  its  execution,  in  a  part  material  to  the  question  in 
dispute,  must  account  for  the  appearance  or  alteration.  He 
may  show  that  the  alteration  was  made  by  another,  without 
his  concurrence,  or  was  made  with  the  consent  of  the  pai^ 
ties  affected  by  it,  or  otherwise  properly  or  innocently 
made,  or  that  the  alteration  did  not  change  the  meaning  or 
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language  of  the  instrument.     If  be  do  that,  he  may  give 
the  writing  in  evidence,  but  not  otherwise. 

Sec.  1216.  The  process  by  which  the  attendance  of  Subpoena  for 
a  witness  is  required  is  a  subpoena.  It  is  a  writ  or  order  ^*'"*** 
directed  to  a  person  and  requiring  his  attendance  at  a  par^ 
ticular  time  and  place  to  testify  as  a  witness.  It  may  also 
require  him  to  bring  with  him  any  books,  documents,  or 
other  things  under  his  control  which  he  is  bound  by  law  to 
produce  in  evidence. 

Sec.  1217.     The  subpoena  is  issued  as  follows :  subpoena,  how 

1.  To  require  attenaance  before  a  court,  or  at  the  '""«<* 
trial  of  an  issue  therein,  it  is  issued  in  the  name  of  the 
court,  before  which  the  attendance  is  required,  or  in  which 

the  issue  is  pending; 

2.  To  require  attendance  out  of  the  court,  before  a 
judge,  justice  or  other  officer  authorized  to  administer  oaths 
or  take  testimony  in  any  matter  under  the  laws  of  this 
Territory,  it  is  issued  by  the  judge,  justice,  or  any  other 
officer  before  whom  the  attendance  is  required; 

3.  To  require  attendance  before  a  commissioner  ap- 
pointed to  take  testimony  by  a  court  of  a  foreign  country 
or  of  the  United  States,  or  of  any  other  State  or  Territoty 
in  the  United  States,  or  of  any  other  district  or  county 
within  this  Territory,  or  before  any  officer  or  officers  em- 
powered by  th'^  laws  of  the  United  States  to  take  testimony, 
It  may  be  issued  by  any  judge,  or  justice  of  the  peace  in 
places  within  their  respective  jurisdiction,  with  like  power 
to  enforce  attendance;  and,  upon  certificate  of  contumacy 
to  said  court,  to  punish  contempt  of  their  process,  as  such 
judge  or  justice  could  exercise  if  the  subpoena  directed  the 
attendance  of  the  witness  before  their  courts  in  a  matter 
pending  therein. 

Sec.  1218.  The  service  of  a  subpoena  is  made  by 
showing  the  original  and  delivering  a  copy,  or  a  ticket  con-  ^"itS."*'  ^^^ 
taining  its  substance  to  the  witness  personally,  or  by  leaving 
a  copy  with  some  suitable  person  at  the  place  of  his  abode, 
giving  or  offering  to  him  at  the  same  time,  if  demanded  by 
him,  the  fees  to  which  he  is  entitled  for  travel  to  and  from 
the  place  designated,  and  one  day's  attendance  there.  The 
service  must  be  made  so  as  to  allow  the  witness  a  reason- 
able time  for  preparation  and  travel  to  the  place  of  attend- 
ance.    Such  service  may  be  made  by  any  person. 

Sec.  1219.     If  a  witness  is  concealed  in  a  building  or 
vessel,  so  as  to  prevent  the  service  of  a  subpoena  upon  him,  £°Mnce Ji?.*** 
any  court  or  judge,  or  any  officer  issuing  the  subpoena, 
may,  upon  proof  by  affidavit  of  the  conc^ment,  and  of 

47 


370 


LAWS  OF   UTAH. 


When  witness  is 
compelled  to 
Attend. 


Pcrflon  present 
compelled  to 
ic-»iify. 


Disobedience, 
how  punished. 


Forleiturt  there- 
for. 


Warrant  may 
isKue  to  brmg 
witness,  when. 


Contents  of 
warrant. 


the  materiality  of  the  witness,  make  an  onler  that  the 
United  States  mandial,  or  the  sheriff*  of  the  county,  serve 
the  subpoena;  and  the  officer  must  serve  it  accordingly,  and 
for  that  purpose  may  break  into  the  building  or  vessel 
where  the  witness  is  concealed. 

Sec.  1220.  A  witness  is  not  obliged  to  attend  as  a 
witness  before  any  court,  judge,  justice,  or  any  other  officer 
out  of  the  district  if  the  case  in  which  he  is  asked  to  tes- 
tify is  pending  in  the  district  court,  or  if  pending  in  any 
other  court  out  of  the  county  in  which  he  resides,  unless  the 
distance  be  less  than  thirty  miles  from  his  place  of  resi- 
dence to  the  place  of  trial. 

Sec.  1221.  A  person  present  in  court,  or  before  a 
judicial  officer,  may  be  required  to  testify  in  the  same 
manner  as  if  he  were  in  attendance  upon  a  subpcena  i^ued 
by  such  court  or  officer. 

Sec.  1222.  Disobedience  to  a  subpoena,  or  a  refiLsal 
to  be  sworn,  or  to  answer  as  a  witness,  or  to  subscribe  an 
affidavit  or  deposition  when  required,  may  be  punished  tis 
a  contempt  of  the  court  or  officer  issuing  the  subpoena  or 
requiring  the  witness  to  be  sworn;  and  if  the  witness  be  a 
party,  his  complaint  or  answer  may  be  stricken  out. 

Sec.  1223.  A  witness  disobeying  a  subpoena  ako 
forfeits  to  the  party  aggrieved  the  sum  of  one  hundred 
dollars,  and  all  damages  which  he  may  sustain  by  the  fail- 
ure of  the  witness  to  attend,  which  forfeiture  and  damages 
may  be  recovered  in  a  civil  action. 

Sec.  1224.  In  case  of  a  failure  of  a  witness  to  at- 
tend, the  court  or  officer  i.ssuing  the  subpoena,  upon  proof 
of  the  service  thereof,  and  of  tlie  failure  of  the  witness, 
may  issue  a  warrant  to  the  United  States  marshal,  or  to 
the  sheriff*  of  the  county  to  arrest  the  witness  and  bring 
him  before  the  court  or  officer  where  his  attendiuia'  wa< 
required. 

Sec.  1225.  Every  warrant  of  commitment,  issued  bv 
a  court  or  officer  pursuant  to  this  Chapter,  must  speeify 
therein,  particularly,  the  cause  of  the  commitment,  and  if 
it  be  for  refusing  to  answer  a  question,  such  question  niibt 
be  stated  in  the  warrant.  And  every  warrant  to  arrest  or 
commit  a  witness,  pursuant  to  this  Chapter,  muut  be  di- 
rected to  tlie  United  States  marshal,  or  to  the  sheriff"  of  the 
county  where  the  witness  may  be,  and  must  be  executed  by 
the  officer  in  the  same  manner  as  pro(»ei5S  issued  by  the  dis- 
trict court. 
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Sec.  1226.     If  the  witness  be  a  prisoner,  confined  in  ^^^,  ^nsb^ 
a  jail  or  prison  within  this  Territory,  an  order  for  his  ex-  pri^ner,  how 
amiDHtion  in  the  prison  upon  deposition,  or  for  his  tempo-   '°"***'- 
rar^'  removal  and  production  before  a  court  or  officer  for 
the  purpose  of  being  orally  examined,  may  be  made  as 
follows: 

1.  By  the  court  itself  in  which  the  action  or  special 
proceeding  is  pending,  unless  it  be  a  justice's  court; 

2.  fiy  a  justice  of  the  supreme  court,  judge  of  the 
district  court  or  probate  judge  of  the  county  where  the 
action  or  proceeding  is  pending,  if  pending  before  a  jus- 
tice's court  or  before  a  judge  or  other  person  out  of  court. 

Sec.  1227.     Such  order  can  only  be  made  on  the  on  whose 
motion  of  a  party,  upon  affidavit  showing  the  nature  of  the  «»o'»<«- 
action  or  proceeding,  the  testimony  expected  from  the  wit- 
ness, and  its  materiality. 

Sec.  1228.     If  the  witness  be  imprisoned  in  the  dis-  „^      ,„.„^ 

,  X  ,  How  examined, 

trict  or  county  where  the  action  or  proceedmg  is  pending, 
his  production  may  be  required.  In  all  other  cases  his 
examination,  when  allowed,  must  be  taken  upon  depo- 
sition. 

Sec.  1229.  An  affidavit  may  be  used  to  verify  a  AfiFdavitsMid 
pleading  or  a  paper  in  a  special  proceeding,  to  prove  the  ukS!"°*" 
service  of  a  summons,  notice,  or  other  paper  in  an  action 
or  special  proceeding,  to  obtain  a  provisional  remedy,  the 
examination  of  a  witness  or  a  stay  of  proceedings,  or  upon 
a  motion  and  in  any  other  case  expressly  permitted  by 
some  other  provision  of  tliis  Code. 

Sec.  1 230.  Evidence  of  the  publication  of  a  document  Evidence  of  pub^ 
or  notice  required  by  law  or  an  order  of  a  court  or  judge  to  "cat'ont  what. 
l)e  published  in  a  newspaper,  may  be  given  by  the  affida- 
vit of  the  printer  of  the  newspaper,  or  his  foreman,  or 
principal  clerk,  annexed  to  a  copy  of  the  document  or 
notice  specifying  the  times  when,  and  the  paper  in  which 
the  publication  was  made. 

Sec.  1231.  If  such  affidavit  be  made  in  an  action  where  med. 
or  special  proceeding  pending  in  a  court,  it  may  be  filed 
with  the  court  or  clerk  thereof.  If  not  so  made  it  may  be 
filed  with  the  recorder  of  the  county  where  the  newspaj)er 
is  printAl.  In  either  case  the  original  affidavit,  or  a  copy 
thereof,  certified  by  the  judge  of  the  court  or  officer  hav- 
ing it  in  custody,  is  prima  facie  evidence  of  the  facts 
stated  therein. 

Sec:.  1232.     An  affidavit  to  be  used  before  any  court,  ^^^^'J^'fJ,*®^^^ 
iudge  or  officer  of  this  Territorv,  mav  be  taken  l)efore  any  ritory,  before 

taken. 
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judge  or  clerk  of  juiy  court,  or  any  justice  of  the  peace  or 
notary  public  in  this  Territory. 
If  made  in  an-  oEC.  1233.     Au  affidavit  taken  in  another  State  or 

TcAitoJrbSbre  Territory  of  the  United  States,  to  he  used  in  this  Territorj% 
uke?"**^''*  may  be  taken  before  a  commissioner  appointed  by  the 
Governor  of  this  Territory  to  take  affidavits  and  depo- 
sitions in  such  other  State  or  Territory  or  before  any 
notary  public  in  another  State  or  Territory,  or  before  any 
judge  or  clerk  of  a  court  of  record  having  a  seal. 

Sec.  1234.     An  affidavit  taken  in  a  foreign  country 
forS*n*cSu*niry,  to  bc  uscd  iu  this  Territory,  may   be  taken   before  an 
uken.  ^^^^       embassador,  minister,  consul,  vice-consul,  or  coasular  agent 
of  the  United  States,  or  before  any  judge  of  a  court  of 
record  having  a  seal,  in  such  foreign  country. 
Certificate  of  ^Ec.  1235.     Whcu   au   affidavit   is   taken   before  a 

taken'b^  '^  J^^S^  ^^  ^  court  iu  auothcr  State  or  Territory,  or  in  a 
judge  of  a  court  forcigu  couutry,  the  genuineness  of  the  signature  of  the 
Teiriioiy?  j^i^g^,  the  existcuce  of  the  court,  and  the  fact  that  such 
judge  is  a  member  thereof,  must  be  certified  by  the  clerk 
of  the  court,  under  seal  thereof. 
Testimony  of  a  Sec.  1236.     Thc  tcstimouy  of  a  witness  out  of  the 

tliie^Jrftor^^     Territory  may  be  taken  by  deposition  in  an  action,  at  any 
when  uken. '     timc  after  the  service  of  the  summons,  or  the  appearance 
of  the  defendant;  and,  in  a  special  proceeding,  at  any  time 
after  a  question  of  fact  has  arisen  therein. 
In  the  Territory,  Sec.  1 237.     Thc  tcstimouy  of  a  witness  in  this  Ter- 

when  uken  ritory  may  be  taken  by  deposition  in  an  action,  at  any 
time  after  the  service  of  the  summons  or  the  appearance  of 
the  defendant ;  and,  in  a  sjiecial  proceeding,  after  a  ques- 
tion of  fact  has  arisen  therein  in  the  following  cases: 

1.  When  the  witness  is  a  party  to  the  action  or  pro- 
ceeding, or  a  person  fbr  whose  immediate  benefit  the  action 
or  proceeding  is  prosecuted  or  defended ; 

2.  When  tne  witness  resides  out  of  the  district,  when 
the  action  is  pending  in  the  district  court,  and  out  of  the 
county  in  other  cases,  in  which  his  testimony  is  to  be 
used; 

3.  When  the  witness  is  about  to  leave  the  district  or 
county  where  the  action  is  to  be  tried,  and  y.ill  probably 
continue  absent  when  the  testimony  is  required; 

4.  When  the  witness,  otherwise  liable  to  attend  the 
trial,  is  nevertheless  too  infirm  to  attend; 

5.  When  the  testimony  is  required  upon  a  motion, 
or  in  any  otlier  case  where  the  oral  examination  of  the  wit- 
ness is  not  required. 
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Sec.  1238.     The  deposition  of  a  \^itness  out  of  this 
Territory  may  be  taken  upon  commission  issued  from  the  IhnS^utof the 
court,  under  the  seal  of  the  court,  upon  an  order  of  the  u^^SImnS**'" 
judge   or  court,  or  probate  judffe,  on  the  application  of  *»"»  '*»?«<i  "«* 
either  i>arty,  upon  live  days  previous  notice  to  the  other,  node*. 
If  issued  to  any  place  within  the  United  States,  it  may  be 
directed  to  any  person  agreed  upon  by  the  parties,  or  if 
they  do  not  agree,  to  any  judge  or  justice  of  the  peace,  or 

1  person  named  or  commissioned  by  the  officers  issuing  it. 
f  issued  to  any  country  out  of  the  United  States,  it  may 
be  directed  to  a  minister,  embassador,  consul,  vice-consul, 
i>r  consular  agent  of  the  United  States  in  such  country,  or 
to  any  person  agreed  upon  by  the  parties. 

Sec.  1239.     Such  proper  interrogatories,  direct  and  p^ 
cross,  as  the  respective  parties  may  propose  to  be  settled,  if  imcri^atories 
the  parties  disagree  as  to  their  form,  by  the  judge  or  officer  pred.  o?'^y 
granting  the  order  for  the  commission,  at  a  day  fixed  in  uJc'lSi^ttli  **^ 
the  order,  may  be  annexed  to  the  commission;  or,  when 
the  parties  agree  to  that  mode,  the  examination  may  be 
without  written  interrogatories. 

Sec.  1240.     The  commission  must  authorize  the  com- ^^^^^^.^   ^^^ 
missioners  to  administer  an  oath  to  the  witness,  and  to  take  duties  of  com- 
his  deposition  in  answer  to  the  interrogatories,  or  when  the  °**"'**"*''- 
examination  is  to  be  without  interrogatories,  in  respect  to 
the  question  in  dispute,  and  to  certify  the  deposition  to  the 
court,  in  a  sealed  envelope,  directed  to  the  clerk  or  other 
person  designated,  or  agreed  upon,  and  forwarded  to  him  by 
mail  or  other  usual  channel  of  conveyance. 

Sec.  1241.     A  trial  or  other  proceeding  must  not  be  iHai.  when 
postponed  by  reason  of  a  commission  not  returned,  except  postponed  for 
upm  evidence,  satisfactory  to  the  court,  that  the  testimony  return  oi  c«.in. 
of  the  witness  is  necessary,  and  that  proper  diligence  has  "*'*****"• 
been  used  to  obtain  it. 

Sec.  1242.    The  deposition  mentioned  in  this  Chapter  Deposition,  by 
may  be  used  by  either  party  on  the  trial,  or  other  proceed-  *  **"  "****' 
ing,  against  any  other  party  giving  or  receiving  the  notice, 
subject  to  all  just  exceptions. 

Sec.  1243.     Either  party  may  have  the  deposition  Depositi5n»  may 
taken  of  a  witness  in  this  Territory,  in  either  of  the  cases  ^^JTdge"  «/**" 
mentioned  in  Section  1237,  before  a  judge  or  officer  author-  upon  notice  !• 
ized  to  administer  oaths  on  serving  upon  the  adverse  party,  party. 
previous  notice  of  the  time  and  place  of   examination, 
together  with  a  copy  of  an  affidavit,  showing  that  the  case 
is  within  that  section.     Such  notice  must  be  at  least  five 
days,  adding  also  one  day  for  every  twenty-five  miles  of 
the  distance  of  the  place  of  examination  from  the  residence 
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Manner  of    tak- 
ing deposttion. 


May  be  used  by 
either  party  on 
the  trial. 


When  deposition 
excluded. 


A  deposition 
once  taken  may 
be  read  at  any 
time. 


Deposition  m 
this  Territory 
to  be  uvcd  in 
other  States. 


How  to  procure 
witness  upon 
couimi&sion. 


of  the  person  to  whom  the  notice  is  given,  unless,  for  a 
cause  shown,  a  judge,  by  order,  prescribe  a  shorter  time. 
When  the  shorter  time  is  prescribed,  a  copy  of  the  order 
must  be  served  with  the  notice. 

Sec.  1 244.  Either  party  may  attend  the  examination 
and  put  such  questions,  direct  and  cross,  as  may  be  proper. 
The  deposition,  when  completed,  must  be  carefully  read  to 
the  witness  and  corrected  by  him  in  any  particular,  if  de- 
sired; it  must  then  be  subscribed  by  the  witness,  certified 
by  the  judge  or  officer  taking  the  deposition,  inclosed  in  an 
envelope  or  wrapper,  sealed  and  directed  to  the  clerk  of  the 
court  in  which  the  action  is  pending,  or  to  such  person  a.« 
the  parties,  in  waiting,  may  agree  upon,  and  either  delivered 
by  the  judge  or  officer  to  the  clerk  or  such  person,  or  trans- 
mitted through  the  mail  or  by  some  safe  private  oppor- 
tunity; and  thereupon  such  deposition  may  be  used  by 
either  party  upon  the  trial  or  other  pr<K5eeding  against  any 
party  giving  or  receiving  the  notice,  subject  to  all  legal  ex- 
ceptions; but  if  the  parties  attend  at  the  examination,  no 
objection  to  the  form  of  an  interrogatory  shall  be  made  at 
the  trial,  unless  the  same  was  stated  at  the  time  of  the  ex- 
amination. If  the  deposition  be  taken  under  Subdivisions 
2,  3  and  4  of  Section  1237,  proof  must  be  made  at  the 
trial  that  the  witness  continues  absent  or  infirm,  or  is  dead. 
The  deposition  thus  taken  may  be  also  read  in  case  of  the 
death  of  the  witness. 

Sec.  1245.  Notwithstanding  the  taking  of  a  depo- 
sition, it  may  be  excluded  from  the  case  upon  proof  that 
sufficient  notice  was  not  given  to  the  party  agslinst  whom 
it  is  offered  to  enable  him  to  attend  the  taking  thereof,  or 
that  the  taking  was  not  in  all  respects  fair. 

Sec.  1246.  When  a  deposition  has  been  once  taken, 
it  may  be  read  by  either  party  in  any  stage  of  the  same 
action  or  proceeding,  or  in  any  other  action  between  the 
same  parties,  upon  the  same  subject,  and  is  then  deemed 
the  evidence  of  the  party  reading  it. 

Sec.  1247.  Any  party  to  an  action  or  special  pro- 
ceeding in  a  court  or  before  a  judge  of  a  State  or  other 
Territory,  may  obtain  the  testimony  of  a  witness  residing 
in  this  Territorj'  to  be  used  in  such  action  or  proceeding, 
in  the  cases  mentioned  in  tlie  next  two  sections. 

Sec.  1248.  If  a  commission  to  tiike  such  testimony 
has  been  issued  from  the  court  or  a  judge  before  whom 
such  action  or  proceeding  is  i)endiiig,  on  producing  the 
commission  to  a  district  or  probate  judge,  with  an  affidavit 
satisfactory  to  him   of   the  materiality  of  the  teBtiHiony, 


no 
commission. 
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he  may  issue  a  subpoena  to  the  witness,  requiring  him  to 
ai>j)ear  and  testify  before  the  commissioner  named  in  the 
commission,  at  a  specified  time  and  place. 

Sec.  1249.      If  a  commission  has  not  been  issued,  How,  \r 
and  it  appears  to  a  district  or  probate  judge,  or  justice  of 
the  peace,  by  affidavit  satisfactory  to  him : 

1 .  That  the  testimony  of  the  witness  is  material  to 
either  party ; 

2.  That  a  commission  to  take  the  testimony  of  such 
wituess  has  not  been  issued; 

3.  That,  according  to  the  law  of  the  State  or  Terri- 
ritory  where  the  action  or  special  proceeding  is  pending, 
the  deposition  of  a  witness  taken  under  such  circumstances, 
and  before  such  judge  or  justice,  will  be  received  in  the 
action  or  proceeding; 

He  must  issue  his  subpoena,  requiring  the  witness  to 
appear  and  testify  before  him  at  a  specified  time  and  place. 

Sec.  1250.     Upon  the  appearance  of  the  witness,  the  Deposition,  hoi 
judge  or  justice  must  cause  his  testimony  to  be  taken  in  ^^«"- 
writing,  and  must  certify  and  transmit  the  same  to  the 
court  or  judge  before  wnom  the  action  or  proceeding  is 
pending,  in  such  manner  as  the  law  of  that  State  or  Terri- 
tory requires. 

Sec.  1251.     If  either   party  requires  it,  the  judge  witness  not 
may  exclude  from  the  court  room  any  witness  of  the  ad-  SSn^'mly^S'"* 
verse  party,  not  at  the  time  under  examination,  so  that  he  excluded. 
may  not  hear  the  testimony  of  other  witnesses. 

Sec.  1252.     A  witness,  sefved  with  a  subpoena,  must  witness  bound 
attend  at  the  time  appointed,  with  any  papers  under  his  iSbpaSfed!"'" 
control  require<^l  by  the  subpoena,  and  answer  all  pertinent 
and  l^al  questions;  and  unless  sooner  discharged,  must 
remain  until  the  testimony  is  closed. 

Sec.  1253.  A  witness  must  answer  questions  legal  witness  bound 
and  pertinent  to  the  matter  in  issue,  though  his  answer  may  ^SSns! 
establish  a  claim  against  himself;  but  he  need  not  give  an 
answer  which  will  have  a  tendency  to  subject  him  to  pun- 
ishment for  felony ;  nor  need  he  give  an  answer  which  will 
have  a  direct  tendency  to  degrade  his  character,  unless  it 
be  to  the  very  fact  in  issue,  or  to  a  fact  irom  which  the 
fact  in  issue  would  be  presumed.  But  a  witness  mast 
answer  as  to  the  fact  of  his  previous  conviction  for  felony. 

Sec.  1254.     Every  person  who  has  been,  in  good  witnesses  pro- 
faith,  served  with  a  subpoena  to  attend  as  a  wituess  before  tected  from  ar- 

.     •     J  •      •  /»  .1  •  rest  when 

a  court,  judge,  commissioner,  referee,  or  other  person,  m  a  attcndinf  or  jro- 
case  where  the  disobedience  of  the  witness  may  be  punished  '"*  ^^  ^**"^'""* 
as  a  contempt,  is  exonerated  from  arrest  in  a  civil  action 
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while  going  to  the  place  of  attendance,  necessarily  remain- 
ing there,  and  returning  therefrom. 
Arrest  to  be  Sec.  1255.     The  arrcst  of  a  witness  contrary  to  the 

^y  ^id'n/"**  preceding  section  is  void,  and  when  willfully  made,  is  a 
arrest  iiibk,  etc.  contempt  of  the  court,  and  the  person  making  it  is  re- 
sponsible to  the  witness  arrested  for  double  the  amount  of 
the  damages  which  may  be  assessed  against  him,  and  is  also 
liable  to  an  action  at  the  suit  of  the  party  serving  the  wit- 
ness with  the  subpoena,  for  the  damages  sustained  by  him 
in  consequence  of  the  arrest. 

Sec.  1256.     An  officer  is  not  liable  to  the  party  for 

J?  iraraSd*"   making  the  arrest  in  ignorance  of  the  facts  creating  the 

exoneration,  but  is  liable  for  any  subsequent  detention  of 

the  party,  if  such  party  claim  the  exemption,  and  make  an 

affidavit  stating: 

1.  That  he  has  been  served  with  a  subpoena  to  attend 
as  a  witness  before  a  court,  officar  or  other  person,  specify- 
ing the  same,  the  place  of  attendance  and  the  action  or 
proceeding  in  which  the  subpoena  was  issued ;  and, 

2.  That  he  has  not  thus  been  served  by  his  o>vn  pro- 
curement, with  the  intention  of  avoiding  an  arrest; 

3.  That  he  is  at  the  time  going  to  the  place  of  at- 
tendance, or  returning  therefrom,  or  remaining  there  in 
obedience  to  the  subpoena. 

The  affidavit  may  be  taken  by  the  officers,  and  exon- 
erates him  from  liability  for  discharging  the  witness  when 
arrested. 
Court  to  dis-  Se('«  1257.     The  court  or  officer  issuing  the  subpoena, 

ulom'arresr**'*  ^^^  *^®  court  or  offiocr  befow  whom  the  attendance  is  re- 
quired, may  discharge  the  witness  from  an  arrest  made  in 
violation  of  Section  1254.  If  the  court  have  adjourned 
before  the  arrest,  or  before  application  for  the  discharge, 
a  judge  of  the  court  or  a  probate  judge  may  grant  the 
discharge. 

Sec.  1258.     An  offer  in  writing  to  pay  a  particular 
^leiu^to^Sdcr*  sum  of  money,  or  to  deliver  a  written  instrument  or  specific 
personal  property,  is,  if  not  accepted,  equivalent  to  the 
actual  production  and  tender  of  the  money,  instrument,  or 
property. 
Whoever  pay*  Sec.  1259.      Whocvcr  pays  money,  or  delivers  an 

receipt  ^  instrument  or  property,  is  entitled  to  a  receipt  therefor  from 
the  person  to  whom  the  payment  or  delivery  is  made,  and 
may  demand  a  proper  signature  to  such  receipt,  as  a  condi- 
tion of  the  payment  or  delivery. 
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Chapter  VII. 
Proceeding  to  Perpetuate  Testimony . 

Sec.  1264,  The  testimony  of  a  witness  may  be  taken 
and  perpetuated  as  provided  in  this  Chapter.  Evidence  may 

Sec.  1266.     The  applicant  must  produce  to  a  dis-  ^  perpcaiated. 
trict  jnc^y  or  to  a  probate  judge^  a  petition  verified  by  the  Manner  of  appii. 
oath  of  the  applicant  stating :  ***^^°  *"'  °"**'- 

1.  That  the  applicant  expects  to  be  a  party  to  ah 
action  in  a  court  in  this  Territory^  and  in  such  case  the 
names  of  the  persons  whom  he  expects  will  be  adverse 
parties;  or, 

2.  Tliat  the  proof  of  some  fact  is  necessary  to  per- 
fect the  title  to  property  in  whidi  he  is  interested,  or  to 
establish  marriage,  descent,  heirship,  or  any  other  matter 
which  it  may  hereafter  become  material  to  establish,  though 
no  suit  may  at  the  time  be  anticipated,  or  if  anticipated  ne 
may  not  know  the  parties  to  such  suit;  and, 

3  The  name  of  the  witness  to  be  examined,  his  place 
of  residence,  and  a  general  outline  of  the  fiicts  expected  to 
be  proved.  The  judge  to  whom  such  petition  is  pre- 
sented, must  make  an  order  allowing  the  examination,  and 
designating  the  officer  before  whom  the  same  must  be  taken, 
and  prescnbing  the  notice  to  be  given,  which  notice,  if  the 
parties  expectant  are  known  ancf  reside  in  this  Territory, 
must  be  formally  served,  and  if  unknown,  such  notice  must  ^ 
be  served  on  the  recorder  of  the  county  where  the  property 
to  be  afiected  by  the  evidence  is  situated,  or  the  judge  mak- 
ing the  order  resides,  as  may  be  directed  by  him,  and  by 
publication  thereof  in  some  newspaper,  to  be  designated  by 
the  judge,  for  the  same  period  reauired  for  the  publication 
of  summons.  The  judge  must  also  designate  in  his  order 
the  recorder  of  the  county  to  whom  the  deposition  must  be 
returned  when  taken. 

Sec.  1266.  The  person  appointed  by  the  judge  to  ^  .^^^  ^^ 
take  the  depositions  is  authorized,  if  a  resident  of  this  jndge,  authority 
Territory,  on  receiving  a  copy  of  the  order  of  the  judge, 
and  of  die  notice  prescribed  in  the  last  section,  with  proof 
of  its  personal  service  or  publication;  or,  if  a  resident 
without  the  Territory,  on  receiving  the  commission  men- 
tioned in  the  next  section,  with  proof  of  like  service  or 
publication  of  the  notice;  to  take  the  deposition  of  the 

48 


378 


LAW8  OP  UTAH. 


Manner  of  tak- 
ing the  fVponi- 
lion. 


witness  named  in  the  order  of  the  judge,  or  in  the  com- 
mission, or  if  more  than  one  witness  is  thus  named,  of 
such  of  thetn  as  appear  before  him,  at  the  time  designated, 
and  the  taking  of  the  same  may  be  continual  from  time 
to  time. 

Sec.  1267.  The  examination  must  be  by  question 
and  answer,  and  if  the  testimony  is  to  be  taken  in  another 
State  or  Territory,  it  must  be  taken  upon  a  commission  to 
be  issued  by  the  judge  allowing  the  examination,  under 
the  seal  of  the  court  of  which  he  is  judge,  and  upon  in- 
terrogatories to  be  settled  in  the  same  manner  as  inVuses  of 
depositions  taken  under  commission  in  pending  actions, 
unless  the  parties  expectant,  if  known,  otherwise  agree. 
If  such  parties  are  unknown,  notice  of  the  settlement  of 
the  interrogatories  shall  be  published  in  some  newspaper 
for  such  time  as  the  judge  may  designate.  The  deposi- 
tion when  completed,  must  be  carefully  read  to,  and  sub- 
scribed by  the  witness,  then  certified  by  the  officer  or 
person  taking  the  same,  and  shall  then  be  sealed  up  and 
delivered  or  transmitted  to  the  recorder  of  the  county  des- 
ignated in  the  order  of  the  judge  allowing  the  exami- 
nation, who  shall  file  the  same  when  received.  The  judge 
allowing  the  examination  shall  file  with  the  recorder  the 
order  for  examination,  the  petition  on  which  the  same  was 
granted,  with  proof  of  service  of  the  order  and  notice. 

Sec.  1268.  The  petition  and  order  and  papers  filed 
by  the  judge,  as  provided  in  the  last  section,  or  a  certified 
copy  thereof  are  prima  facie  evidence  of  the  facts  stated 
therein  to  show  compliance  with  the  provisions  of  this 
Chapter. 

Sec.  1269.  If  a  trial  be  had  between  the  parties 
Jldu"^"™'^  ^  named  in  the  petition  as  parties  expectant,  or  their  succes- 
sors in  interest,  or  between  any  parties  wherein  it  may  be 
material  to  establish  the  facts  which  such  depositions  prove, 
or  tend  to  prove,  upon  proof  of  the  death,  or  insanity  of 
the  witnesses,  or  that  they  cannot  be  found,  or  are  unable, 
by  reason  of  age  or  other  infirmity,  to  give  their  testi- 
mony the  depositions  or  copies  thereof  may  be  used  by 
either  party  subject  to  all  legal  objections;  but  if  the  par- 
ties attend  at  the  examination,  no  objection  to  the  form  of 
an  interrogatory  can  be  made  at  the  trial,  unless  the  same 
was  stated  at  the  examination. 

Sec.  1270.  The  deposition  so  taken  and  read  in  evi- 
dence has  the  same  effect  as  the  oral  testimony  of  the  wit- 
ness, and  no  other,  and  every  objection  to  the  witness,  or  to 
the  relevancy  of  any  question  put  to  him,  or  of  any  an- 
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Kwer  given  by  him,  may  be  made  in  tlie  same  manner  as  if 
he  were  examined  orally  at  the  trial. 


Chapter  VIII. 
Administration  of  Oaths  and  Afirmations. 

Sec.  1276.     Every  court,  every  judge  or  clerk  or      .^.^^^^^ 
deputy  clerk  of  any  court,  every  justice,  and  every  notary  ceruin  officer. 
public,  the  Secretary  of  the  Territory,  and  every  officer  or  ISSSJteteJ  Mth« 
person  authorized  to  take  testimony  in  any  action  or  pro- 
ceeding, or  to  decide  upon  evidence,  has  power  to  adminis- 
ter oaths  or  affirmations. 

Sec.  1276.     An  oath,  or  affirmation,  in  an  action  or  ^^^  Jf  onii- 
proceeding,  may  be  administered  as  follows,  the  person  who  n«ry  o«th  to  a 
swears,  or  affirms,  expressing  his  assent  when  aadressed  in  *  "*** 
the  following  form : 

"You  do  solemnly  swear  (or  affirm  as  the  case  may 
be)  that  the  evidence  you  shall  give  in  this  issue  (or  matter) 

pending  betv/een ^and shall  be  the  truth,  the 

whole  truth,  and  nothing  but  the  truth,  so  help  you  GJod." 

Sec.  1277.     Whenever  the  court  before  which  a  per- 
son is  offered  as  a  witness  is  satisfied  that  he  has  a  peciiliar  vaH^dto^st^c 
mode  of  swearing,  connected  with  or  in  addition  to  the  ^J«««»'  b«»»«f- 
usual  form  of  ^ministration,  which  in  his  opinion,  is  more 
solemn  or  obligatory,  the  court  may,  in  its  discretion  adopt 
that  mode. 

Sec.  1278.     When  a  person  is  sworn  who  believes  in  same, 
any  other  than  the  Christian  religion,  he  may  be  sworn 
according  to  the  peculiar  ceremonies  of  his   religion   if 
there  be  anv  such. 

Sec.  1276.     Any  person  who  desires  it  may,  at  his  Any  person  who 
option,  instead  of  taking  an  oath  make  his  solemn  affirma-  Jedaw o"*^ 
tion  or  declaration,  by  assenting,  when  addressed  in  the  »*«»». 
following   form,   "You   do  solemnly  affirhi  (or  declare) 
that,"  etc.,  as  in  Section  1276. 
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Chapter  IX. 

General  Provigions. 

Jury  to  decide  Sec.  1284.     All  questions  of  fact,  where  the  trial  is 

HuestioQsofiact.  \jy  juFV,  Other  than  those  mentioned  in  the  next  section 

are  to  be  decided  by  the  jury,  and  all  evidence  thereon  is  to 

be  addressed  to  them  except  when  otherwise  provided  by 

this  Code. 

Cburt  to  decide  ®^'  ^285.     All  questions  of  law,  including  the  ad- 

quettioDs ofiaw,  missibilify  of  testimony,  the  &cts  preliminary  to  such  ad- 

tMUmOTyl^Stc!'  mission,  and  the  construction  of  statutes  and  other  writings 

and  other  rules  of  evidence,  are  to  be  decided  by  the  court, 

and  all  discussions  of  law  addressed  to  it     Whenever  the 

knowledge  of  the  court  is  by  law  made  evidence  of  a  fiict, 

the  court  is  to  declare  such  knowledge  to  the  jury,  who  are 

boiuid  to  accept  it 

ProvisioM  re-  ^^^'  1286.     The  provisions  contained  in  this  part  of 

specting  evi-      the  Codc  respcctiu^  the  evidence  on  a  trial  before  a  jury, 

fS^mJS^p-    are  equally  applicable  on  the  trial  of  a  question  of  &ct  be- 

wim'refe/l^    fore  a  court,  referee,  or  other  officer. 

etc 

^^^      .J  Sec.  1287,    Whenever  moneys  are  paid  into  or  de- 

iiito°*'i?urt  to  be  positcd  iu  court,  the  same  shall  be  delivered  to  the  clei^  in 
2telk!'^  ^        person,  or  to  such  of  his  deputies  as  shall  be  specially 
authorized  by  his  appointment  in  writing  to  receive  the 
same. 
Conflicting  acu  >Sec.  1288.     AJl  acts  and  parts  of  acts  in  controven- 

SKSJircUuse,  ^^^  ^*'^  ^^^  Code  are  hereby  repealed,  saving  and  ex- 
cepting all  rights,  actions,  and  rights  of  action,  which  shall 
have  accrued,  and  exist  when  this  Cod^  takes  efiect,  and  all 
actions  then  commenced  shall  be  prosecuted  to  a  determin- 
ation in  conformity  to  the  rules  herein  prescribed,  so  far  as 
applicable. 

Approved  March  13,  1884. 
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CHAPTER  LVI. 


AN  ACT  relating  to  Procedure  of  Probate  Courts,  in  the 
Settlement  of  Estates,  and  in  Guardianship. 


Sbcjtion  1.  Be  it  enacted  by  the  Governor  and  Legis- 
lative Assembly  of  the  Territory  of  Utah  as  follows: 

Chapter  I. 

Of  Wills. 

Wills  must  be  proved,  and  letters  testamentary  or  of 
administration  granted :  1^}^^.S^ 

_,o  i»i»ii_ji  •     pmoale  court 

1.  in  the  county  of  which  the  decedent  was  a  resi-  «ver  the  e^t«te, 
dent  at  the  time  of  his  death,  in  whatever  place  he  may  have  *"  *"  '^»«"^'»«  • 
died; 

2.  In  the  county  in  which  the  decedent  may  have 
died,  leaving  estate  therein,  he  not  being  a  resident  of  the 
Territory ; 

3.  In  the  county  in  which  any  part  of  the  estate  may 
be,  the  decedent  having  died  out  of  the  Territory  and  not 
a  resident  thereof  at  the  time  of  his  death; 

4.  In  the  county  in  which  any  part  of  the  estate  may 
be,  the  decedent  not  being  a  resident  of  the  Territory,  and 
not  leaving  estate  in  the  county  in  which  he  died; 

5.  In  all  other  cases,  in  the  county  where  application 
for  letters  is  first  made. 

Sec.  2.    When  the  estate  of  the  decedent  is  in  more  ^^^^  urf^ic. 
than  one  county,  he  having  died  out  of  the  Territory,  and  uon  decided  by 
not  having  been  a  resident  thereof  at  the  time  of  his  death,  *"'  ^pp«~''*>"' 
or  being  such  non-resident,  and  dying  within  the  Territory, 
and  not  leaving  estate  in  the  county  where  he  died,  the  pro- 
bate court  of  that  county  in  which  application  is  first  made 
for  letters  testamentary  or  of  administration,  has  exclusive 
jurisdiction  of  the  settlement  of  the  estate. 
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Chapteb  II. 

Of  the  Probate  of  WiUs. 

Custodunof  Sec.  1.     Every  custodian  of  a  will,  within  thirty 

•rill  to  deliver     (Jav8  after  receipt  of  information  that  the  maker  thereof  is 

Kame,  to  whoa.    -•,  -t    \*  \  i  i  i- 

Penalty.  (lead,  must  deliver  the  same  to  the  probate  court  havmg 

jurisdiction  of  the  estate,  or  to  the  executor  named  therein. 
A  failure  to  comply  with  the  provisions  of  this  section 
makes  the  person  tailing  responsible  for  all  damages  suir- 
tained  by  any  one  injured  thereby. 

Who  may  peii-  ^isc.  2.     Any  cxccutor,  devisee,  or  legatee  named  in 

of  wilr  ^'**^*'*^  ^^y  ^^'^  ^r  ^^y  other  person  interested  in  me  estate,  may, 
at  any  time  after  the  death  of  the  testator,  petition  the 
court  having  jurisdiction  to  have  the  will  proved,  whether 
the  same  be  in  writing  in  his  possession  or  not,  or  is  lost  or 
destroyed,  or  beyond  the  jurisdiction  of  the  Territory,  or  a 
nuncupative  will. 

Contents  of  SiiC.  3.     A  pctitiou  for  the  probate  of  a  will  must 

petition.  jjJjQ^ . 

1.  The  jurisdictional  facts; 

2.  Whether  the  person  named  as  executor  consents^ 
to  act,  or  renounces  his  right  to  letters  testamentary; 

3.  The  names,  ages,  and  residence  of  the  heirs  and 
devisees  of  the  decedent,  so  far  as  known  to  the  petitioner; 

4.  The  probable  value  and  character  of  the  property 
of  the  estate; 

5.  The  name  of  the  person  for  whom  letters  of  tes- 
tamentary are  prayed. 

No  defect  of  form,  or  in  the  statement  of  jurisdictional 
facts  actually  existing,  shall  make  void  the  probate  of  a 
will. 
.^.  .  Sec.  4.     If  the  person  named  in  a  will  as  executor. 

When  executor  /».ii  ^  ii  /»itii»i_ 

forfeits  right  to  for  thirty  ouys  after  he  has  knowledge  of  the  death  ot  the 
testator  and  that  he  is  named  as  execiTtor,  fails  to  petition 
the  proper  court  for  the  probate  of  the  will,  and  that  letters 
testamentary  be  issued  to  him,  he  may  be  held  to  have 
renounced  his  rights  to  letters,  and  the  court  may  appoint 
any  other  competent  person  administrator,  unless  good 
cause  for  delay  is  shown. 


LAWS  OF  UTAH.  S83 

Sec.  5.     If  it  is  alleged  in    any  petition  that  any  ,„„ 

m.i  .  r»   ^  .  V  •    J  J  xi_  _j.    •      Will  to  accom- 

IS  m  the  possession  oi  a  third  person,  and  the  oourt  is  pany  petition  or 

satisfied  that  the  all^ation  is  correct,  an  order  must  be  p^^SfSr^and 
issued  and  served  upon  the  person  having  possession  of  the  ^^"^  enforced. 
will,  requiring  him  to  produce  it  at  a  time  named  in  the 
order.  If  he  has  possession  of  the  will,  and  neglects  or 
refuses  to  produce  it  in  obedience  to  the  order,  he  may,  by 
warrant  from  the  court,  be  committed  to  the  jail  of  the 
county,  and  be  kept  in  close  confinement  until  he  pro- 
duces it. 

Sec.  6.  When  the  petition  is  filed  and  the  will  pro-  Notice  of  peti- 
duoed,  the  clerk  of  the  court  must  set  the  petition  for'jj^^JfJPJJ'^**' 
hearing  by  the  court  upon  some  day  not  less  than  ten  or 
more  than  thirty  days  from  the  production  of  the  will. 
Notice  of  the  hearing  shall  be  given  by  such  clerk  by  pub- 
lishing the  same  in  a  newspaper  of  the  county;  if  there  is 
none,  then  by  written  or  printed  notices  posted  in  at  least 
three  public  places  in  the  county.  If  the  notice  is  pub- 
lished in  a  weekly  newspaper,  it  must  appear  therein  on  at 
least  three  different  days  oi  publication;  and  if  in  a  news- 
paper published  oftener  than  once  a  week,  it  shall  be  so 
published  that  there  must  be  at  least  ten  days  from  the 
first  to  the  last  day  of  publication,  both  the  first  and  the 
last  day  being  included.  If  the  notice  is  by  posting,  it 
must   be  given  at  least  ten  days  before  the  hearing. 

Sec.  7.  Copies  of  the  notice  of  the  time  appointed  Heirt  and 
for  the  probate  of  the  will  must  be  addressed  to  the  heirs  ^  STlSfiSr" 
of  the  testator  resident  in  the  Territory,  at  their  places  of  **°^- 
residence,  if  known  to  the  petitioner,  and  deposited  in  the 
post  office,  with  the  postage  thereon  prepaia,  at  least  ten 
days  before  the  hearing.  If  their  place  of  residence  be 
not  known,  the  copies  of  notice  may  be  addressed  to  them, 
and  deposited  in  the  post  office  at  the  county  seat  of  the 
county  where  the  proceedings  are  pending.  A  copy  of  the 
same  notice  must  in  like  manner  be  mailed  to  the  person 
named  as  executor,  if  he  be  not  the  petitioner;  also,  to  any 
person  named  as  co-executor  not  petitioning,  if  their  places 
of  residence  be  known.  Proof  of  mailing  the  copies  of 
the  notice  must  be  made  at  the  hearing.  Personal  service 
of  copies  of  the  notice  at  least  ten  days  before  the  day  of 
hearing  is  equivalent  to  mailing. 

Sec.  8.     The  judge  or  clerk  of  the  probate  court  may  Peution  may  be 
at  any  time   receive   petitions  for  the  probate  of  wills.  Cd«°it1:him- 
The  judge  may  make  and  issue  all  necessanr  orders  and  b««.  and  what 
writs  to  enforce  the  production  of  wills  ana  the  attend-  ^"  **  "'^ 
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anoe  of  witnesses,  and  may  appoint  a  time  for  hearing 

petitions,  trials  of  issue  and  admitting  wills  to  probate. 

Hearing  proof  Sbc.  9.     At  the  time  appointed  for  the  hearing,  or 

Sto*"roof  of     ^^  ^^^  ^  which  the  hearing  may  have  been  postponed, 

•erviceofnotice.  the  court,  unless  the  parties  appear,  must  require  proof 

that  the  notice  has  been  given,  which  being  made,  the  court 

must  hear  testimony  in  proof  of  the  will. 

Sec.  10.     An^  person  interested  may  appear  and  oon- 

^^?tnd  coa.  test  the  will.     Devisees,  legatees,  or  heirs  of  an  estate  may 

lest  the  will.       coutcst  the  wiU  through  their  guardians,  or  attorneys  ap- 

^  pointed  by  themselves  or  by  the  court  for  that  purpose ; 

•  but  a  contest  made  by  an  attorney  appointed  by  toe  coart 

does  not  bar  a  contest  after  probate  by  the  party  so  rq>ie- 

sented,  if  commenced  within  the  time  provided  in  Section 

22  of  this  Chapter,  nor  does  the  non-appointment  of  an 

attorney  by  the  court  of  itself  invalidate  the  probate  of  a 

will 

Probate,  when  Sgo.  11.     If  uo  pcrsou  appears  to  contest  the  pro- 

no  contest.        jy^^  q{  ^  ^jj^  ^^  couTt  may  admit  it  to  probate  on  the 

testimony  of  one  of  the  subscribing  witnesses  only,  if  he 
testifies  that  the  will  was  executed  in  all  particulars  as  re- 

auired  by  law,  and  that  the  testator  was  of  sound  mind  at 
lie  time  of  its  execution. 

oioirraphic  ^^^'  ^^'     -^  olographic  will  may  be  proved  in  the 

wills.  same  manner  that  other  private  writings  are  proved. 

CorUedinff  Probate  of  Wilb. 

contesunt  to  ^^^'  ^3*     ^^  ^^7  ouQ  apDcars  to  contest  the  will,  he 

Sn£S"^td**L.  n^^^  fil^  written  grounds  of  opposition  to  the  probate 
dtioner  to  reply,  thcrcof,  and  scrvc  a  copy  on  the  petitioner  and  other  resi- 
dents of  the  county  interested  in  the  estate,  any  one  or 
more  of  whom  may  demur  thereto  upon  any  of  the 
grounds  mentioned  m  the  Code  of  Civil  Prooedurey  as 
grounds  of  demurrer.  If  the  demurrer  is  sustained,  the 
court  must  allow  the  contestant  a  reasonable  time,  not  ex- 
ceeding ten  days,  within  which  to  amend  his  written  op- 
position. If  the  demurrer  is  overruled,  the  netitioners  and 
others  interested  may  jointly  or  separately  answer  the 
contestant's  grounds,  traversing  or  otherwise  obviating  or 
avoiding  the  objections.  All  issues  whether  of  law  or 
&ct  must  be  tried  by  the  court,  unless  an  issue  of  fact  be 
referred  as  hereinafter  provided. 
Proofs  of  sub.  Sec.  14.     At  the  hearing  of  the  contest,  the  {)roo& 

^i^MsT  millet  t>e    of  the  subscribing  witnesses  must  be  reduced  to  writing, 
m'tS^,  et:.       whereupou  the  judgment  of  the  court  must  be  rendered. 
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either  admitting  the  will  to  probate  or  rejecting  it.  If  the 
will  is  admitted  to  probate,  the  judgment,  will,  and  proofs 
of  the  subscribing  witnesses  must  be  recorded. 

Sec.  15.    If  the  will  is  contested,  all  the  subscribing  witn«»tcs  who 
witnesses  who  are  present  in  the  county,  and  who  are  of  *nd  how  many 

1  .1  .*!  J         J  1         ^•j  jj.i.toDe   examined. 

sound  mind,  must  be  produced  and  examined,  and  the  Proof  of  hand. 
death,  absence,  or  insanity  of  any  of  them  must  be  satis-  Jjj^'  ^^mitt»d 
fiiGtorily  shown  to  the  court.  If  none  of  the  subscribing 
witnesses  reside  in  the  county  at  the  time  appointed  for 
proving  the  will,  the  court  may  admit  the  testimony  of 
other  witnesses  to  prove  the  sanity  of  the  testator  and  the 
execution  of  the  will ;  and  as  evidence  of  the  execution  it 
may  admit  proof  of  the  handwriting  of  the  testator,  and 
of  the  subscribing  witnesses,  or  any  of  them. 

Sec,  16.    The  testimony  of  each  witness,  reduced  to  Testimony  re- 
writing and  signed  by  him,  shall  be  good  evidence  in  any  f^^t^^yi!*^ 
subsequent  contests  concerning  the  validity  of  the  will,  or  deoce. 
the  suflSciency  of  the  proof  thereof,  if  the  witness  be  dead, 
or  has  permanently  removed  from  the  Territory. 

Sec.  17.    If  the  court  is  satisfied,  upon  the  proof ,.  ^    ^  ^^^^^ 
taken,  that  the  will  was  duly  executed,  and  that  the  testa-  ficate  to  b^  at- 
tor  at  the  time  of  its  execution  was  of  sound  and  disposing  '**^*****- 
mind,  and  not  acting  under  duress,  menace,  fraud,  or  un- 
due influence,  a  certificate  of  the  proof  signed  by  the  judge 
and  attested  by  the  seal  of  the  court,  must  be  attached  to 
the  will. 

Sec.  18.    The  will,  and  a  certificate  of  the  proof  win  and  proof 
thereof,  must  be  filed  and  recorded  by  the  clerk,  and  the  ^J^  *"** 
same,  when  so  filed  and  recorded,  shall  constitute  part  of 
the  record  in  the  cause  or  proceeding.      All  testimony  re- 
dueed  to  writing,  shall  be  filed  by  the  clerk. 

Sec.  19.  All  wills  duly  proved  and  allowed  in  any  wiiu  proved  in 
of  the  United  States  or  Temtories,  or  in  any  foreign  other  states  to  be 

t         11  1  ■•'  ii»i  recorded,  when 

country  or  state,  may  be  allowed  and  recorded  in  the  pro-  and  where. 
bate  court  of  any  county  in  which  the  testator  shall  have 
left  any  estate. 

Sec.  20.  When  a  copy  of  the  will  and  the  probate  Proceedingt  on 
thereof,  duly  authenticated,  shall  be  produced  by  the  execu-  ou'SSll^*  w"iii. 
tor,  or  by  any  other  person  interested  in  the  will,  with  a 
petition  for  letters,  the  same  must  be  filed,  and  the  court  or 
clerk  must  appoint  a  time  for  the  hearing,  notice  whereof 
must  be  given  as  hereinbefore  provided  for  an  original 
petition  for  the  probate  of  a  will. 

Sec.  21.  If,  on  the  hearing,  it  appears  upon  the  face  ^^^^  ^^^ 
of  the  reconl  that  the  will  has  been  proved,  allowed,  and  of*probf  tS^  * 
admitted  to  probate  in  any  of  the  United  States  or  Terri-  ^^«°  ''*"• 

49 
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tories,  or  in  any  foreign  country,  and  that  it  was  executed 
according  to  the  law  of  the  place  in  which  the  same  was 
made,  or  in  whicli  the  testator  was  at  the  time  domiciled , 
or  in  conformity  with  the  laws  of  this  Territory,  it  must  be 
admitted  to  prol)ate  and  have  the  same  force  and  effect  as  a 
will  first  aamitted  to  probate  in  this  Territory,  and  letters 
testamentary  or  of  administration  issued  thereon. 
The  probate  may  Skc.  22.     Wlicu  a  w ill  has  bccu  admitted  to  probate, 

bccontcsied       jmy  persou  interested  who  has  not  previously  contested, 

within  one  year.         "^     *^  .  ^.  ..,.  ^a  -^ ,  l_^ 

may  at  any  time  withm  one  year  atier  such  probate, 
contest  the  same  or  the  validity  of  the  will.  For  that  pur- 
pose he  must  file  in  the  court  in  which  the  will  was  proved, 
a  petition  in  writing,  containing  his  all^ations  a^inst  the 
validity  of  the  will  or  against  the  sufficiency  of  the  proof, 
and  praying  that  the  prooate  may  be  revoked, 
ciution  to  be  ^^^'  ^^*     Upon  filing  the  petition,  a  citation  must  be 

tteslntr^d  ^ssucd  to  thc  cxccutors  of  the  will,  or  to  the  administrators, 
with  the  will  annexed,  and  to  all  the  legatees  and  devisees 
mentioned  in  the  will,  and  heirs  residing  in  the  Territory, 
80  far  as  known  to  the  petitioner,  or  to  their  guardians,  if 
any  of  them  are  minors,  or  to  their  personal  representa- 
tives, if  any  of  them  ai*e  dead;  requiring  them  to  appear 
before  the  court  on  some  day  therein  specified,  to  siiow 
cause  why  the  probate  of  the  will  should  not  be  revoked. 

The  hearin  had  ^^^*  ^^'     '^^  ^^^  ^^^^  appointed  for  showiug  cause, 

on  pr(K>f"of^9er-  or  at  auy  time  to  which  the  hearing  is  postponed,  personal 
"""■  service  of  the  citations  having  been  made  upon  any  person 

named  therein,  the  court  must  proceed  to  try  the  issues  of 
facts  joined  in  the  same  manner  as  in  an  original  contest  of 
a  will.  If  upon  hearing  the  proofs  of  the  parties,  the  court 
shall  decide  that  the  will  is  for  any  reason  invalid,  or  that 
it  is  not  sufficiently  proved  to  be  the  last  will  of  the  tes- 
tator, the  probate  must  be  annulled  and  revoked. 
On  revocation  o»  Sec.  25.     Upou    the    rcvocatiou    being    made,   the 

Sf^xelStJrrte*  powers  of  the  executor,  or  administrator  with  the  will  an- 
cease,  but  not  '*  ncxcd,  must  ceasc;  but  such  executor  or  administrator  shall 
dooe^in^gJ^'*  uot  bc  Hablc  for  any  act  done  in  good  faith  previous  to 
^**  the  revocation. 

Costs  and  expen.  Sec.  26.     The  fces  and  expenses  must  be  paid  by  the 

^»d/^  **"*  party  contesting  the  validity  or  probate  of  the  Avill,  iJF  the 
will  in  probate  is  confirmed.  If  the  probate  is  revoked, 
the  costs  must  be  paid  by  the  party  who  resisted  the  revo- 
cation, or  out  of  the  property  of  the  decedent,  as  the  court 
directs. 
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Sec.  27.     If  no  person,  within  one  year  after  the 
probate  of  a  will,  contest  the  same  or  the  validity  thereof,  o^cIusI^mv- 
the  probate  of  the  will  is  conclusive,  saving  to  infants  and  IS&Stt^d**  ^ 
persons  of  unsound  mind,  a  like  period  of  one  year  after  ^^"^^ 
their  respective  disabilities  are  removed. 

Prcbaie  of  Lod  or  Dedroyed  Willa. 

Sec.  28.     Whenever  eLiiy  will  is  lost  or  destroyed,  the  «    ,  ,, 

t  1  /.     n    1  •  1         !•  I*        Proof  oflott  or 

probate  court  must  take  proof  oi  the  execution  and  validity  destroyed  win  to 
thereof,  and  establish  the  same;  notice  to  all  persons  inter- 
ested being  first  given,  as  prescribed  in  regara  to  proofs  of 
wills  in  other  cases.     All  the  testimony  given  must  be  re- 
duced to  writing,  and  signed  by  the  witnesses. 

Sec.  29.     No  will  shall    be    proved   as  a  lost  or  Must  have  been 
destroyed  will,  unless  the  same  is  proved  to  have  been  in  |"„^^d2J*,f' 
existence  at  the  time  of  the  death  of  the  testator,  or  is 
shown  to  have  been  fraudulently  destroyed  in  the  lifetime 
of  the  testator,  nor  unless  its  provisions  are  clearly  and 
distinctly  proved  by  at  least  two  creditable  witnesses. 

Sec.  30.    When  a  lost  will  is  established  the  provisions  to  be  certified, 
thereof  must  be  distinctly  stated  and  certified  by  the  judge  JSSJ^^hiwn 
under  his  hand  and  the  seal  of  the  court,  and  the  certificate  granted. 
must  be  filed  and  recorded  as  other  wills  are  filed  and  re- 
corded, and  letters  testamentary  or  of  administration,  with 
the  will  annexed,  must  be  issued  thereon  in  the  same  man- 
ner   as    upon    wills   produced    and   duly   proved.     The 
testimony  must  be  reduced  to  writing,  signed,  certified,  and 
filed  as  in  other  cases,  and  shall  have  the  same  effect  as 
evidence,  as  provided  in  Section  16  of  this  Chapter. 

Sec.  31.     If,  before  or  during  the  pendency  of  an  coumtore- 
application  to  prove  a  lost  or  destroyed  will,  letters  of  ad-  lc™*S/?"«Stor5 
ministration  are  granted  on  the  estate  of  the  testator,  or  2JrJ*dS!?**'~ro- 
letters  testamentary  of  any  previous  will  of  the  testator  ceedingi,  etc. 
are  granted,  the  court  may  restrain  the  administrators  or 
executors  so  appointed  from  any  acts  or  proceedings  which 
would  be  injurious  to  the  legatees  or  devisees  claiming  under 
the  lost  or  destroyed  will. 

The  Proof  of  Nuncupative  H^ills. 

Sec.  32.     Nuncupative  wills  may  at  any  time,  within    ^^ 
six  months  after  the  testamentary  words  are  spoken  b^  the  %»ni^"£hei\nd 
decedent,  be  admitted  to  probate,  on  petition  and  notice  as  pro'b*'^'""*'**  *** 
provided  for  the  probate  of  written  wills.     The  petition. 
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in  addition  to  the  jurisdictional  &ct8,  must  allege  that  the 
testamentary  words  or  the  substance  thereof  were  reduced 
to  writing  within  thirty  days  after  they  were  spoken,  which 
writing  must  accompany  the  petition. 

Additional  n-  ^^^'  ^^'    "^^^  prooatc  oourt  must  not  receive  or  enter- 

quirements  in  taiu  a  petition  for  the  probate  of  a  nuncupative  [will]  until 
cupative  wuuT  the  lapsc  of  ten  days  from  the  death  of  the  testator,  nor 
must  such  petition  at  any  time  be  acted  on  until  the  testa- 
mentary words  are,  or  their  substance  is,  reduced  to  writing 
and  filed  with  the  petition,  nor  until  the  surviving  hus- 
band or  wife,  (if  any)  and  all  other  persons  resident  in  the 
Territory  or  county  interested  in  the  estate,  are  notified  as 
hereinbefore  provided. 
Contest,  etc.,  Seo.  34.     Coutcsts  of  thc   probatc  of  nuncupative 

JS«J?S[Sm  u  to  wills,  and  appointments  of  executors  and  administrators  of 
other  wills.        the  cstatc  aevised  thereby,  must  be  had,  conducted  and 
made  as  hereinbefore  provided  in  cases  of  the  probate  of 
written  wills. 


Chapter  III. 


Of  ExectUors  and  AdminidrcUora — Their  LetterSy  Bondi, 

jRemovalSy  and  Suspensums. 

To  whom  letters  ^^x^,  1.     The  court  admitting  a  will  to  probate,  after 

on  proved  will  to  the  samc  is  proved  and  allowed,  must  issue  letters  thereon 
***"*'  to  the  persons  named  therein  as  executors,  who  are  compe- 

tent to  discharge  the  trust,  who  must  appear  and  qualiiV, 
unless  objection  is  made,  as  provided  in  Section  3  of  this 
Chapter. 

Sec.  2.     No  person  is  competent  to  serve  as  executor 
^enfwix""   who,  at  the  time  the  will  is  admitted  to  probate,  is: 
tmo?I  ^*'*"*  !•     Under  the  ace  of  majority; 

2.  Convicted  of  an  infamous  crime; 

3.  Adjudged  by  the  court  incompetent  to  execute  the 
duties  of  the  trust  by  reason  of  drunkenness,  impro\'i- 
dence,  or  want  of  understanding  or  integrity. 

If  the  sole  executor  or  all  the  executors  are  incompe- 
tent, or  renounce,  or  fail  to  apply  for  letters,  or  to  appear 
and  qualify  within  thirty  days  after  his  or  thdr  appoint- 
ment, letters  of  administration,  with  the  will  annexed, 
must  be  issued  as  designated  and  provided  for  the  granting 
of  letters  in  cases  of  intestacy. 
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Sec.  3.     Any  person  interested  in  a  will  may  file  ob- 
jections in  writing,  to  granting  letters  testamentary  to  the  tiw* nSy  file*' 
persons  named  as  executors,  or  any  of  them,  and  the  ob-  <>*»J««'*»«»- 
jections  must  be  heard  and  determined  by  the  court.     A 
petition  may,  at  the  same  time,  be  filed  for  letters  of  ad- 
ministration, with  the  will  annexed. 

Sec.  4.     When  an  unmarried  woman,  appointed  ex-  when  authority 
ecutrix,  marries,  the  court  or  judee  thereof  may  upon  the  ^^  «nB»an^i«i 

,'  '  ,  i«i  ..11  woman  ceases. 

motion  of  any  person  interested  in  the  estate,  revoke  her  Mamed  woman 
authority  and  appoint  another  person  in  her  place.     When  SS?,  etcr***" 
a  married  womian  is  named  in  a  last  will,  as  executrix, 
she  may  be  appointed  and  serve  in  every  respect  as  a 
femme  sole. 

Sec.  6.     No  executor  of  an  executor  shall  as  such  be  Executor  of  an 
authorized  to  administer  on  the  estate  of  the  first  testator,  executor, 
but  on  the  death  of  the  sole  or  surviving  executor  of  any 
last  will,  letters  of  administration,  with  the  will  annexed, 
of  the  estate  of  the  first  testator,  lefl  unadministered,  must 
be  issued. 

Sec.  6.  Where  a  pereon  absent  from  the  Territory,  ^^  ^^ 
or  a  minor,  is  named  executor,  if  there  is  another  executor  SlSor^Uc*"'  *** 
who  accepts  the  trust  and  qualifies,  the  latter  may  have 
letters  testamentary  and  administer  the  estate  until  the 
return  of  the  absentee  or  the  majority  of  the  minor,  who 
may  then  be  admitted  as  joint  executor.  If  there  is  no  other 
executor,  letters  of  administration,  with  the  will  annexed, 
must  be  granted,  but  the  court  may,  in  its  discretion,  re- 
voke them  on  the  return  of  the  absent  executor,  or  the 
arrival  of  the  minor  at  the  age  of  majority. 

Sec.  7.  When  all  the  executors  named  are  not  Actsofaportk« 
appointed  by  the  court,  those  anpointed  have  the  same  Jjjg**^"^**"' 
authority  to  perform  all  acts  and  discharge  the  trust  re- 
quired by  the  will  as  effectually  for  every  purpose  as  if  all 
were  appointed,  and  should  act  together  where  there  are 
two  executors  or  administrators.  The  act  of  one  alone 
shall  be  effectual  if  the  other  is  absent  from  the  Territory, 
or  laboring  under  any  legal  disability  from  serving,  or  if 
he  has  given  his  co-executor  or  co-administrator  authority 
in  writing  to  act  for  both,  and  where  there  are  more  than 
two  executors  or  administrators,  the  act  of  a  majority  is 
valid. 

Sec.  8.     Administrators,  with  the  will  annexed,  have  ^^jij^^,  ^^ 
the  same  authority  over  the  estates  which  executors  named  adn.iDi»traton 
in  the  will  would  have,  and  their  acts  are  as  effectual  for  Tnnex^'.  Let- 
all  purposes.     Their  letters  must  be  signed  by  the  clerk  of  '*"*  ****^  ^"***' 
the  court,  and  bear  the  seal  thereof. 
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Form  of  Letters, 
Formofiettcn  Sec.  9.     Letters  testamentary  must  be  substantiallv 

tesumcntary.        j^  ^j^C  following  form  : 

Territory  of  Utah,  1 
County  of j 

The  last  will  of  A.  B.,  deceased,  a  copy  of  which  is 
hereto  annexed,  having  been  proved  and  recorded  in  the 

probate  court  of  the  county  of^ ,  C.  D.,  who  is  named 

therein  as  such,  is  hereby  appointed  executor. 

Witness,  G.  H.,  clerk  of  the  probate  court 

ro^l  1  ^^  ^"^^  county  of with  the  seal  of 

*-       '■'  the  court  affixed,  the day  of 

A.  D.  18—. 
By  order  of  the  couit.  G.  H.,  clerk. 

Form  of  letteRi  Sec.  10.     Lcttcrs  of  administration,  with  the  will 

ofadmiiiistnition  j  _ii  iaj^'ii*      a1_      /»  n        •         /• 

with  will  annexed,  must  be  substantially  in  the  lollovmg  form : 


annexed. 


Territory  of  Utah,  ) 


County  of- 

The  last  will  of  A.  B.,  deceased,  a  copy  of  which  is 
hereto  annexed,  having  been  proved  and  recorded  in  the 

probate  court  of  the  county  of ,  and  there  being  iu> 

ex^utor  named  in  the  will  (or  as  the  case  may  be,)  C.  D. 
is  hereby  appointed  administrator  with  the  will  annexed. 

Witness,  G.  H.,  clerk  of  the  probate  court 

rSeal  1  ^^  *^^  county  of ,  With  the  seal  of 

'-       'J  the  court  affixed,  the day  of 

A.  D.  18—. 
By  order  of  the  court.  G.  H.,  clerk. 

Form  of  ktten  Sfic.  11.     I^ettcrs  of  administration  must  be  signed 

by  the  clerk,  under  the  seal  of  the  court,  and  substantially 
in  the  following  form : 

Territory  of  Utah,  1 
County  of .    / 

C.  D.  is  hereby  appointed  administrator  of  the  estate 
of  A.  B.,  deceased. 

Witness,  G.  H.,  clerk  of  the  probate  court 

rSpfll  1  ^^  county  of ,  with  the  seal 

*-*       '^  thereof  affixed,  the day  of , 

A.  D.  18—. 
By  order  of  the  court.  G.  K*,  clerk. 


of  adminutration 


IJ^WS  OF  UTAH.  391 

Letters  of  Adminidratlonj  to  Whom,  and  the  Order  m  whidi 

they  are  Graivted. 

Sec.  12.     Administration  of  the  estate  of  a  person  ,.  .     , 

...  ,  T  i»  Order  of  persons 

<lying  intestate^  must  be  granted  to  some  one  or  more  ot  entitled  to 
the  persons  hereinafter  mentioned,  the  relatives  of  the  de-  PanneJ^oito 
ceased  being  entitled  to  administer  only  when  they  are  adminsier. 
entitled  to  succeed  to  his  personal  estate,  or  some  portion 
thereof;  and  they  are,  respectively,  entitled  thereto  in  the 
following  order: 

1.  The  surviving  husband  or  wife,  or  some  com- 
petent person  whom  he  or  she  may  request  to  have  ap- 
pointed ; 

2.  The  children ; 

3.  The  £ither  or  mother; 

4.  The  brothers  or  sisters; 

5.  The  grandchildren ; 

6.  The  next  of  kin  entitled  to  share  in  the  distribu^ 
tion  of  the  estate; 

7.  The  creditors ; 

8.  Any  person  legally  competent. 

If  the  decedent  was  a  member  of  a  partnership  at  the 
time  of  his  decease,  the  surviving  partner  must  in  no  case 
1)6  apjpointed  administrator  of  his  estate. 

Sec.  13.     Of  several  persons  claiming  and   equally  prefenace  of 
entitled  to  administer,  relatives  of  the  whole  blood  must  Stuiid.^"**^' 
be  preferred  to  those  of  the  half  blood. 

Sec.  14.     When  there  are  several  persons  equally  !„  disoeuon  of 
entitled  to  the  administration,  the  court  may  grant  letters  S^fnS^j^J*"* 
to  one  or  more  of  them ;    and  when  a  creditor  is  claiming  when, 
letters,  the  court  may,  in  its  discretion,  at  the  request  of 
another  creditor,  grant  letters  to  another  person  legally 
competent. 

Sec.  15.     If  any  person  entitled  to  administration  is  when  minor 
a  minor,  letters  must  be  granted  to  his  or  her  guardian,  or  appoSt4d\d*. 
any  other  person  entitled  to  letters  of  administration,  in  the  minuitator. 
discretion  of  the  court. 

Sec.  16.     No  person  is  competent  or  entitled  to  serve  who  are  incom- 
as  administrator  or  administratrix  who  is;  SdSlniSritoir 

1.  Under  the  age  of  majority; 

2.  Not  a  bona  fide  resident  of  the  Territory ; 

3.  Convicted  of  an  infamous  crime ; 

4.  A^udged  by  the  court  incomi^etent  to  execute 
the  duties  of  the  trust  by  reason  of  drunkenness^  improvi- 
dence, or  want  of  understanding  or  int^rity. 
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Married  woman 
not  to  b«  admin- 
istTatrix,  when. 


Applications, 
how  made. 


When  granted. 


Notice  of 
application. 


Contening  ap- 
plications. 


Hearing  of  ap* 
plication. 


Sec.  17.  When  objection  is  made  by  any  person  in- 
terested in  an  estate,  a  married  woman  must  not  be 
appointed  administratrix.  AVlien  an  unmarried  woman  ap- 
pointed administratrix  marries,  the  court  or  judge  thereof 
may,  upon  the  motion  of  any  such  interested  person,  re- 
voke her  authority  and  appoint  another  person  in  her 
place. 

Petition  for  Letters  and  Action  thereon. 

Sec.  18.  Petitions  for  letters  of  administration  must 
be  in  writing,  signed  by  the  applicant  or  his  counsel,  and 
filed  with  the  clerk  of  the  court,  stating  the  facts  essential 
to  give  the  court  jurisdiction  of  the  case,  and  when  known 
to  the  applicant,  he  must  state  the  names,  a^,  and  resi- 
dence of  the  heirs  of  the  decedent,  and  the  value  and  char- 
acter of  the  property.  If  the  jurisdictional  fects  existed, 
but  are  not  fully  set  forth  in  the  petition,  and  are  after- 
ward proved  in  the  course  of  administration,  tlie  decree  or 
order  of  administration  and  subsequent  proceedings  are  not 
void  on  account  of  such  want  of  jurisdictional  averments. 

Sec.  19.  Letters  of  administration  may  be  granted 
by  the  court  at  any  time  appointed  for  the  hearing  of  the 
application,  or  at  any  time  to  which  the  hearing  is  con- 
tinued or  postponed. 

Sec.  20.  When  a  petition  praying  for  letters  of  ad- 
ministration is  filed,  the  clerk  must  give  notice  thereof  by 
causing  notices  to  be  posted  in  at  least  three  public  places 
in  the  county,  one  of  which  must  be  at  the  place  where  the 
court  is  held,  containing  the  name  of  the  decedent,  the 
name  of  the  applicant,  and  the  time  at  which  the  applica- 
tion will  be  heard.  Such  notice  must  be  given  at  least  ten 
days  before  the  hearing. 

Sec.  21.  Any  person  interested  may  contest  the 
petition,  by  filing  written  opposition  thereto  on  the  ground 
of  the  incompetency  of  the  applicant,  or  may  assert  his 
own  rights  to  the  administration,  and  pray  that  letters  be 
issued  to  himself.  In  the  latter  case  the  contestant  must 
file  a  petition  and  give  the  notice  required  for  an  original 
petition,  and  the  court  must  hear  the  two  petitions  together. 

Sec.  22.  On  the  hearing,  it  being  first  prov«l  that 
notice  has  been  given  as  herein  required,  the  court  must 
hear  the  all(^tions  and  proofs  of  the  parties,  and  order 
the  issuing  the  letters  of  administration  to  the  party  best 
entitled  thereto. 
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Sec.  23.    An  entry  in  the  minutes  of  the  court,  that  ETidence  of 
the  required  proof  was  made  and  notice  given,  shall  be  "^^*^'^' 
conclusive  evidence  of  the  fact  of  such  notice. 

Sbc.  24.     Letters  of  administration  must  be  granted  i^tten  or  ad- 
to  aoy  applicant  though  it  appears  that  there  are  other  2i»jr;Sited 
persons  having  better  rights  to  the  admmistration,  when  to  any  appHrHnt 
such  persons  fail  to  appear  and  claiming  the  issuing  of  let- 
ters to  themselves. 

Sec.  25.    Before  letters  of  administration  are  granted  Proofi  to  b« 
on  the  estate  of  any  person  who  is  represented  to  have  JSJtii!gtctte« 
died  intestate,  the  fact  of  his  dying  intestate  must  be  proved  <>«  adinTniai«tu.n 
by  the  testimony  of  the  applicant  or  others,  and  the  court 
may  also  examine  any  other  person  concerning  the  time, 
the  place,  and  manner  of  his  death,  the  place  of  his  resi- 
dence at  the  time,  the  value  and  character  of  his  property, 
and  whether  or  not  the  decedent  left  any  will,  and  may 
compel  any  person  to  attend  as  a  witness  for  that  purpose. 

Sec.  26.     Administration  may  be  granted  to  one  or  j^tm  may  be 
more  competent  persons,  although  not  otherwise  entitled  to  SJS'^oiSt?*" 
the  same,  at  the  written  request  of  the  person  entitled,  filed  in  titled- 
the  court   When  the  person  entitled  is  a  non-resident  of  the 
Territory,  affidavits  taken  ex  parte  before  officer  authorized 
by  the  law  of  this  Territory  to  take  acknowledgments 
and  administer  oaths  of  this  Territory,  may  be  received 
as  prima  fdde  evidence  of  the  identity  of  the  party,  if  free 
from  suspicion,  and  the  fact  is  established  to  the  satis&c- 
tion  of  the  court. 

jRevooation  of  Letters  and  Proceedings  Therefor, 

Sec.  27.  When  letters  of  administration  have  been  Revocation  of 
granted  to  any  other  person  than  the  surviving  husband  or  j««ert  of  admin- 
wife,  child,  father,  mother,  brother,  or  sister  of  the  intes- 
tate, any  one  of  them  who  is  competent,  and  who  has  not 
had  an  opportunity  to  apply,  or  any  competent  person  at 
the  written  request  of  any  one  of  them,  may  ootain  the 
revocation  of  the  letters  and  be  entitled  to  the  administra- 
tion, by  presenting  to  the  court  a  petition  praying  the  revoca- 
tion and  that  letters  of  administration  may  be  issued  to  him. 

Sec.  28.     When  such  petition  is  filed  the  clerk  must  ^vrhen  petition 
in  addition  to  the  notice  provided  in  Section  20  of  this  ?'«**  ciution  to 
Chapter,  issue  a  citation  to  the  administrator  to  appear  and 
answer  the  same  at  the  time  appointed  for  the  hearing. 

Sec.  29.  At  the  time  appointed,  the  citation  having  Hearing  of 
been  duly  served  and  returned,  the  court  must  proceed  to  ^^l^  ^''^ 
hear  the  all^ations  and  proofs  of  the  parties;  and  if  the  "^ 
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petition  of  the  applicant  is  established  and  he  is  competent, 

letters  of  administration  must  be  granted  to  him*,  and  the 

letters  of  the  former  administrator  revoked. 

Prior  rightK  of  Sec.  30.     The  suiviving  husband  or  wife,  when  letr 

ib^m"^  iSSte  *®^  o^  administration  have  been  granted  to  a  child,  father, 

prior  letters.       brothcr,  or  sister,  of  the  intestate,  or  any  of  such  relatives, 

when  letters  have  been  granted  to  any  other  of  them,  may 

assert  his  prior  right  aud  obtain  letters  of  administration 

and  have  the  letters  before  granted  revoked  in  the  manner 

prescribed  in  the  three  preceding  sections. 


OaJths  and  Bonds  of  Executors  and  Adrnmislrators,  etc 

Administrator  Sec.  31.     Beforc  Icttcrs  testamentary  or  of  adminis- 

SLrMth?'  ^  tration  are  issued  to  the  executor  or  administrator,  he  must 
to  iJrecSrdS?*'  **^^  *"^  subscribe  an  oath  before  some  officer  authorized  to 
administer  oaths,  that  he  will  perform,  according  to  law, 
the  duties  of  executor  or  administrator,  which  oath  must 
be  attached  to  the  letters.  All  letters  testamentary  and  of 
administration  issued  to,  and  all  bonds  executed  by,  execu- 
tors or  administrators,  with  the  affidavits  and  certificates 
thereon,  must  be  forthwith  recorded  by  the  clerk  of  the 
court  having  jurisdiction  of  the  estates,  in  books  to  be  kept 
by  him  in  his  office  for  that  purpose. 
jBona  of  admin-  Sfic.  32.     Evcry  person  to  whom  letters  testamentary 

25d*5SJiiremint  OT  of  administration  are  directed  to  issue  must,  before  re- 
^'  ceiving  them,  execute  a  bond  to  the  Territory  of  Utah, 

with  two  or  more  sufficient  sureties,  to  be  approved  by  the 
probate  court  or  judge  thereof.  In  form  tne  bond  must 
be  Joint  and  several,  and  the  penalty  must  not  be  less  than 
twice  the  value  of  the  personal  property,  and  twice  the 
probable  value  of  the  annual  rents,  profits  and  issues  of 
real  property  belonging  to  the  estate,  which  values  must  be 
ascertained  by  the  probate  court,  or  judge  thereof,  by  ex- 
amining on  oath  the  party  applying,  and  any  other 
persons. 
Additional  Sec.  33.    Thc  probatc  court,  or  judge  thereof,  must 

bonds,  when       rcQuire  an  additional  bond  whenever  the  sale  of  any  real 

required.  *ii«  •iii  ij 

estate  belonging  to  an  estate  is  ordered;  but  no  such  ad- 
ditional bond  must  be  required  when  it  satisfactorily 
appears  to  the  court  that  the  penalty  of  the  bond  given  be- 
fore receiving  letters,  or  of  any  bond  given  in  place  thereof  is 
e(j[ual  to  twice  the  value  of  tibe  personal  property  remain- 
ing in  or  that  will  come  into  the  possession  of  the  executor 
or  administrator,  including  the  annual  rents,  profits,  and 
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issues  of  real  estate,  and  twice  the  prpbable  amount  to 
be  realized  on  the  sale  of  the  real  estate  ordered  to  be 
sold. 

Ssa  34.    The  bond  must  be  conditioned  that  the  condidoo  of 
executor  or  administrator  shall  faithfully  execute  the  duties  *'*^' 
of  the  trust  according  to  law. 

Sec.  35.     When  two  or  more  persons  are  appointed  Each,  or  more 
executors  or  administrators,  the  probate  court  or  judge  £jI!tor«SS""* 
thereof  must  require  and  take  a  separate  bond  from  eadi  {^^^Jf  •ep*«*te 
of  them. 

Sec.  36.    The  bond  shall  not  be  void  upon  the  first  s^veimi  ncov- 
recovery  but  may  be  sued  and  recovered  upon  from  time  to  «'*«  «"*y  ^ 
time,  by  any  person  aggrieved,  in  his  own  name,  until  the  bond. 
whole  penalty  is  exhausted. 

Sec.  37.     In  all  cases  where  bonds  or  undertakings  sureues  must 


and 


ap- 


are  required  to  be  given  under  this  act  the  sureties  must  Cad^b^' 
justify  thereon  in  the  same  manner  and  in  like  amounts  as  p^**''^^ 
reauired  in  the  general  provisions  of  the  Code  of  Civil  Pro- 
cedure, and  the  certificate  thereof  must  be  attached  to  and 
filed  and  recorded  with  the  bond  or  undertakine.  All  such 
bonds  and  undertakings  must  be  approved  by  the  judge  of 
the  probate  court  before  being  filea  or  recorded. 

Sec.  38.     Before  the  judge  approves  any  bond   re-  ciation  and 
quired  under  this  act,  and  after  its  approval,  he  may,  of  requiremepM  oi 

J.  ..  *  .  ,.  K^  *  ,^:         judge  on  defi- 

his  own  motion,  or  upon  the  motion  of  any  person  inter-  ciencbond. 
ested  in  the  estate,  supported  by  affidavit  that  the  sureties, 
or  some  one  or  more  of  them,  are  not  worth  as  much  as 
they  have  justified  to,  order  a  citation  to  issue  requiring  Additional 
such  sureties  to  appear  before  him  at  a  designated  time  and  '**^"'^' 
place,  to  be  examined  touching  their  property  and  its  value, 
and  the  judge  must,  at  the  same  time,  cause  a  notice  to  be 
issued  to  the  executor  or  administrator  requiring  his  ap- 
pearance on  the  return  of  the  citation ;  and  on  its  return 
he  may  examine  the  sureties  and  such  witnesses  as  may  be 
produced,  touching  the  property  of  the  sureties  and  its 
value;  and  if  upon  such  examination,  he  is  satisfied  that 
the  bond  is  insufficient,  he  must  require  sufficient  additional 
security. 

Sec.  39.  If  sufficient  security  is  not  given  within  Rsght  ceases 
the  time  fixed  by  tl\e  judge's  order,  the  right  of  such  execru- 
tor  or  administrator  to  the  administration  shall  cease,  and 
the  person  next  entitled  to  the  administration  on  the  estate, 
who  will  execute  a  sufficient  bond,  must  be  appointed  to 
the  administration. 
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Sec.  40.  When  it  is  expressly  provided  in  the  will 
be  cfiUpensed"**^  that  uo  bond  shall  be  required  of  the  executor,  letters  tes- 
'^*^^-  tamentary  may  issue,  and  sales  of  real  estate  be  made  and 

confirmed  without  any  bond,  unless  the  court,  for  good 
cause,  require  one  to  be  executed;  but  the  executor  may  at 
any  time  afterward,  if  it  appear  from  any  cause  necessary 
or  proper,  be  required  to  file  a  bond,  as  in  other  cases. 
Petition  Aowing  Sbc.  41.     Any  pcrson  interested  in  an  estate  may,  by 

Md^sidSjVw*  verified  petition,  represent  to  the  probate  court,  that  sure- 
further  bonds,  tics  of  thc  cxccutors  or  administrators  thereof  have  be- 
come or  are  becoming,  insolvent,  or  that  they  have  removed, 
or  are  about  to  remove,  from  the  Territory,  or  that  from 
any  other  cause  the  bond  is  insufficient,  and  ask  that  fur- 
ther security  be  required. 
ciutionto  Sec.  42.     If  the  probate  court  or  judge  thereof  is 

tothow'^'ca'Se'    satisfied  that  the  matter  requires  investigation,  a  citation 
afirafnst such       must  bc  issued  to'  the  executor  or  administrator,  requirine 

application.  ,,  ,  -.  ii««^      iP 

him  to  appear,  at  a  time  and  place  to  be  therem  specified, 
to  show  cause  why  he  shoula  not  give  further  security. 
Tlie  citation  must  be  served  personally  on  the  executor  or 
administrator,  at  least  five  days  before  the  return  day. 
If  he  has  absconded,  or  cannot  be  found,  it  may  be  served 
by  leaving  a  copy  of  it  at  his  place  of  residence,  or  by  such 
publication  as  me  court  or  the  judge  thereof  may  order. 
Further  security  Sec.  43.     Ou  thc  rctum  of  citatiou,  or  at  such  other 

may  be  ordered,  ^imc  as  the  judgc  mav  appoiut,  he  must  proceed  to  hear 
the  proofs  and  all^ations  of  the  parties.  If  it  satisfiuv 
torily  appears  that  the  security  is  from  any  cause  insuffi- 
cient, he  may  make  an  order  requiring  the  executor  or 
administrator  to  give  further  secunty,  or  to  file  a  new  bond 
in  the  usual  form,  within  a  reasonable  time,  not  less  than 
five  days. 
j^   ^^^  Sec.  44.     If  the  executor  or  administrator  neelects 

to*?fa^y  ofder.    to  comply  with  the  order  within  the  time  prescribed,  the 
judge  must  by  order  revoke  his  letters,  and  his  authority 
must  thereupon  cease. 
Suspending  Sec.  45.     When  a  petition  is  presented,  prajring  that 

powers  of  execu.  juj  exccutor  or  administrator  be  required  to  give  further 
security,  or  to  give  bond,  where,  by  the  terms  of  the  will, 
no  bond  was  originally  required,  and  it  is  alleged  on  oath 
that  the  executor  or  administrator  is  wasting  the  property 
of  the  estate,  the  judge  may,  by  order,  suspend  his  powers 
until  the  matter  can  be  heard  and  determined. 
Further  security  Sec.  46.     Whcu  it  comcs  to  his  kuowledgc  that  the 

aS^ii!»tipn  of '  bond  of  any  executor  or  administrator  is  from  any  cause 
party  in  interest.  Jngyfficient,  the  judgc,  without  any  application,  must  cause 
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him  to  be  cited  to  appear  and  show  cause  why  he  should 
not  give  further  security^  and  must  proceed  thereon  as 
upon  the  application  of  any  person  interested. 

Sec.  47.  When  a  surety  of  an  executor  or  adminis-  Release  of 
trator  desires  to  be  released  from  responsibility  on  account  •"*«»«»• 
of  future  acts,  he  may  make  application  to  the  probate 
court  or  the  judge  thereof  for  relief.  The  court  or  judge 
must  cause  a  citation  to  the  executor  or  administrator  to  be 
issued^  and  served  personally,  requiring  him  to  appear  at  a 
time  and  place  to  be  therein  specified,  and  to  give  other 
security.  If  he  has  absconded,  left  or  removecT  from  the 
Territory,  or  if  he  cannot  be  found  after  due  diligence 
and  inquiry,  service  may  be  made  as  provided  in  S^ion 
42  of  this  Chapter. 

Sec.  48.     If  new  sureties  be  given  to  the  satisfaction  ^ew  sureUes. 
of  the  judge,  he  may  thereupon  make  an  order  that  the 
sureties  who  applied  for  relief  shall  not  be  liable  on  their 
bond  for  any  subsequent  act,  default,  or  misconduct  of  the 
executor  or  administrator. 

Sec.  49.     If  the  executor  or  administrator  neglects  or  Neglect  to 
refuses  to  give  new  sureties  tp  the  satisfaction  of  the  judge,  f've,  forfeiture  of 
on  the  return  of  the  citation,  or  within  such  reasonable 
time  as  the  jud^  shall  allow,  unless  the  surety  making  the 
application  shall  consent  to  a  longer  extension  of  time,  the 
court  or  judge  must  by  order  revoke  his  letters. 

Sec.  60.     The  application    authorized  by  the  nine  Appiicationi  to 
preceding  sections  of  this  Chapter  may  be  heard  and  deter-  ^i***[£^** 
mined  at  any  time.     All  orders  made  therein  must  be  en- 
tered upon  the  minutes  of  the  court 

Sec.  51.     The  liability  of  principal  and  sureties  upon  Liability  on 
the  bond  of  an  executor,  administrator  or  guardian,  is  in  ***^* 
all  cases  to  pay  in  tlie  kind  of  money  or  currency  in  which 
the  principal  is  l^ally  liable. 

Special  AdministrcUorSy  and  their  Powers  and  Dviiea. 

Sec.  62.  When  there  is  delay  in  granting  letters  tes-  special  admin- 
tamentary  or  of  administration  from  any  cause,  or  when  J^'^fJJjJJ**** 
sudi  letters  are  granted  irregularly,  or  no  sufficient  bond  is 
filed  as  required,  or  when  no  application  is  made  for  such 
letters,  or  when  an  executor  or  administrator  dies,  or  is 
suspended,  or  removed,  the  probate  court  must  appoint  a 
special  administrator  to  collect  and  take  charge  of  the 
estate  of  the  decedent  in  whatever  county  or  counties  the 
same  may  be  found,  and  to  exercise  such  other  powers  as 
may  be  necessary  for  the  preservation  of  the  estate. 
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Sec.  53.  The  appointment  may  be  made  at  any  time 
tS^be  in^e7at  and  without  notioe,  and  must  be  made  by  entry  upon  the 
any  umc.  minutcs  of  the  oourt  specifying  the  powers  to  be  exercised 

by  the  administrator.     Upon  such  order  being  entered,  and 
after  the  person  appointed  has  given  bond,  the  clerk  must 
issue  letters  of  administration  to  sudi  person  in  conformity 
with  the  order. 
Prafefenoe  given  Sec.  54.     In  making  the  appointment  of  a  special 

utiSTMMStin.  administrator,  the  court  or  judge  must  give  preference  t(i 
the  person  entitled  to  letters  testamentary  or  of  admiuis* 
tration. 
Special  admint..  ^BC.  55.     Bcforc  any  letters  issue  to  any  special  ad- 

h^nd^^ilke     ™^^^istrator,  he  must  give  bond  in  such  sum  as  the  court  or 
oath.  judge  may  direct,  with  sureties  to  the  satisfaction  of  the 

court  or  judge,  conditioned  for  the  faithful  perfornaance  of 
his  duties,  and  he  must  take  the  usual  oath  and  have  the 
same  indorsed  on  his  letters. 
Dutirs  of  special  Sec.  56.     Thc  soecial  administAitor  must  collect  and 

a  minis  ra  or.  pj^eggrve  for  thc  cxccutor,  or  administrator,  all  the  goods, 
chattels,  debts,  and  effects  of  the  decedent,  all  incomes, 
rents,  issues  and  profits,  claims,  and  demands  of  the  estate; 
must  take  the  charge  and  management  of,  enter  upon  and 
preserve  from  damage,  waste,  and  injury,  the  real  estate, 
and  for  such  and  all  necessary  purposes  may  commence  and 
maintain  or  defend  suits  and  other  legal  proceedings,  as  an 
administrator;  he  may  sell  such  perisnable  property  as  the 
court  may  order  to  be  sold,  and  exercise  such  other  powers 
as  are  conferred  upon  him  by  his  appointment,  but  in  w 
case  is  he  liable  to  an  action  by  any  creditor  on  a  claim 
against  the  decedent, 
issuinff  letters  Sbc.  57.     Whcu  thc  Icttcrs  tcstamcntary  or  of  ad- 

ISS^er'^f  ministration  on  the  estate  of  the  decedent  have  been  granted* 
special  adininis  thc  powers  of  the  spocial  administrator  cease,  and  he 
mast  forthwith  deliver  to  the  executor  or  administrator  all 
the  property  and  eiiectA  of  the  decedent  in  his  hands;  and 
the  executor  or  administrator  may  prosecute  to  final  judg- 
ment any  suit  commenced  by  the  special  administrator. 
Special  udmin  ^Ec.  58.     The  spccial  administrator  must  render  an 

?^«nt'°  '*"**"^  account,  on  oath,  of  his  proceedings,  in  a  like  manner  a> 
other  administrators  are  required  to  do. 


con- 
ha 
are 
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Wills  found  after  Letters  of  Administration  Gra/rUed,  and 

Miscellaneovs  Provisions. 


Sec.  59.     If  after  granting  letters  of  administration  on  proof  of  wiii, 
on  the  grbund  of  intestacy,  a  will  of  the  decedent  is  duly  jJ^^jJisSUiOT, 
proved  and  allowed  by  the  court,  the  letters  of  adminis-  letter  revoked. 
tration  most  be  revoked  and  the  power  of  the  administra- 
tor ceases,  and  he  must  render  an  account  of  his  admin- 
istration within  such  time  as  the  court  shall  direct. 

Sec.  60.  In  such  case  the  executor  or  administrator,  Power  of  execu- 
with  the  will  annexed,  is  entitled  to  demand,  sue  for,  re-  Sie"***** 
cover  and  collect  all  rights,  goods,  chattels,  debts  and 
effects  of  the  decedent  remaining  unadministered,  and  may 
prosecute  to  final  judgment  any  suit  commenced  by  the 
administrator  before  me  revocation  of  his  letters  of  ad- 
ministration. 

Sec.  61.'   In  case  any  one  of  several  executors  or  ad-  «     . . 
ministrators,  to  whom  letters  are  granted,  dies,  becomes  mt^^tSor' 
lunatic,  is  convicted  of  an  infamous  crime,  or  otherwise  SS*whJn  iS' 
becomes  incapable  of  executing  the  trust,  or  in  case  the  let-  Sji^SSSJI" 
ters  testamentary  or  of  administration  are  revoked  or  an- 
nulled, with  respect  to  any  one  executor  or  administrator, 
the  remaining  executor  or  administrator  must  proceed  to 
complete  the  execution  of  the  will  or  administration. 

Sec.  62.  If  all  such  executors  or  administrators  die  who  to  act 
or  become  incapable,  or  the  power  and  authority  of  all  of  ^[n^n^m^^, 
them  is  revoked,  the  court  must  issue  letters  of  adminis- 
tration, with  the  will  annexed,  or  otherwise,  to  the  widow 
or  next  of  kin,  or  others,  in  the  same  order  and  manner  as 
is  directed  in  relation  to  original  letters  of  administration. 
The  administrator  so  appointed  must  eive  bond  in  the  like 
penalty,  with  like  sureties  and  conditions,  as  hereinbefore 
required  of  administrators,  and  shall  have  the  like  power 
and  authority. 

Sec.  63.     Any  executor   or  administrator,  may,  at  Executor  or  ad. 
any  time,  by  writing  filed  in  the  probate  court,  resign  his  SSSlJlIJ^ClKn?*^ 
appointment,  having  first  settled  his  accounts  and  deliv-  2Sj^Sr.*'*'Lll!- 
ered  up  the  estate  to  the  person  whom  the  court  shall  ap-  butty  o£out|oer. 
point  to  receive  the  same.      If,  however,  by  reason  of  any 
delays  in  any  such  settlement  and  delivering  up  of  the  es- 
tate, or  for  any  other  cause,  the  circumstances  of  the  estate 
or  the  rights  of  those  interested  therein  require  it,  the  court 
may.  at  any  time  before  settlement  of  accounts  and  deliver- 
ing up  of  the  estate  is  completed,  revoke  the  letters  of  such 
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executor  or  administrator,  and  appoint  in  his  stead  an  ad- 
ministrator, either  special  or  general,  in  the  same  manner  as 
is  directed  in  relation  to  original  letters  of  administration. 
The  liability  of  the  outgoing  executor  or  administrator,  or 
of  the  sureties  on  his  bond,  snail  not  be  in  any  manner  dis- 
charged, released,  or  affected  by  such  appointment  or  resig- 
nation. 
All  acu  of  S^^-  6^«     ^I^  <^^  of  A^  executor  or  administrator, 

Yt^uniiWi*     *®  ®^^^  before  the  revocation  of  his  letters  testamentary,  or 
power  is  revoked  of  administration,  are  as  valid  to  all  intents  and  purposes 
as  if  such  executor  or  administrator  had  continued  lawiully 
to  execute  the  duties  of  his  trust. 

Tnuncriptof  ^^"'  ^^'     A  trauscrfpt  from  the  miuutcs  of  the  oourt, 

court  minutes  to  showiug  the  appointment  of  any  person  as  executor  or 
DC  evidence.  administrator,  together  with  the  certificate  of  the  derk, 
under  his  hand  and  the  seal  of  his  court,  that  such  person 
has  given  bond  and  been  qualified,  and  that  letters  testa- 
mentary or  of  administration  have  been  issued  to  him  and 
have  not  been  revoked,  shall  have  the  same  effect  in  evi- 
dence as  the  letters  themselves. 


IHsqualificaiion  of  Judges  and  Transfers  of  Administratioix. 


When  judge  not  Seg.  66.     No  wiU  shall  be  admitted  to  probate,  or 

^  **'-  letters  testamentary  or  of  administration  granted,  before 

any  jud^  who  is  interested  as  next  of  kin  to  the  decedent, 
or  as  a  L^tee  or  devisee  under  the  will,  or  when  he  is 
named  as  executor  or  trustee  in  the  will,  or  is  a  witness 
thereto,  or  is  in  any  other  manner  interested  or  disqualified 
from  acting, 
judse  being  dis-  ^*^"  ^^'     Whcu   a  pctitiou  is  filed  in  the  probate 

qMjfied,  p^  court,  praying  for  admission  to  probate  of  a  will  or  for 
transiS^,  and  granting  letters  testamentary  or  of  administration,  or  when 
^***'*'  proceedings  are  pending  in  the  probate  court  for  die  aettle- 

.  ment  of  an  estate,  and  the  judge  of  said  court  is  disquali- 
fied from  acting,  an  order  must  be  made  transferring  the 
proceeding  to  the  probate  court  of  an  adjoining  county,  and 
the  clerk  of  the  court  ordering  the  transfer  must  transmit 
to  the  clerk  of  the  court  to  which  the  proceeding  is  ordered 
to  be  transferred,  a  certified  copy  of  the  order,  and  all  the 
papers  on  file  in  his  office  in  the  proceeding;  and  there- 
after the  court  to  which  the  proceeding  is  transferred  shall 
exercise  the  same  authority  and  jurisdictions  over  the  estate, 
and  all  matters  relating  to  the  administration  thereof,  as  if 
it  had  original  jurisdiction  of  the  estate. 
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Sec,  68.    The  transfer  of  a  prooeedine  from  one 
court  to  another,  as  provided  for  in  the  preceding  section,  cha^rriSrh^  u> 
shall  not  affect  the  right  of  any  person  to  letters  testa-  ^^S^S^Xow^^' 
mentary  or  of  administration  on  the  estate  transferred,  but  "^«' 
the  same  persons  are  entitled  to  letters  testamentary  or  of 
administration  on  the  estate,  in  the  order  hereinbefore  pro- 
vided.   If,  before  the  administration  is  closed  of  any  estate 
so  transferred  as  herein  provided,  another  person  is  elected 
or  appointed,  and  qualified  as  judge  of  the  court  wherein 
such  proceeding  was  originally  commenced,  who  is  not  dis- 

Siualined  to  act  in  settlement  of  the  estate,  and  the  causes 
or  which  the  proceeding  was  transfbrred  no  longer  exist, 
any  person  interested  in  the  estate  may  have  the  proceeding 
returned  to  the  court  from  which  it  was  originally  trans^ 
ferred,  by  filing  a  petition  setting  forth  these  facts,  and 
moving  the  court  therefor.  ^.^....^ 

Sec.  69.  On  hearing  the  motion,  if  the  &ct8  required  ings^'S?^' 
by  the  preceding  section  to  be  set  out  in  the  petition  are  ^"^aTcourt. 
satisfactorily  shown,  and  it  further  appears  to  the  court 
that  the  convenience  of  parties  inter^ted  would  be  pro- 
moted by  such  change,  the  judge  must  make  an  order  trans- 
ferring the  proceedmg  back  to  the  court  where  it  was 
originally  commenced;  and  the  clerk  of  the  court  ordering 
the  transfer  must  transmit  to  the  clerk  of  the  court  in 
which  the  proceeding  was  originally  commenced,  a  certified 
copy  of  the  order,  and  all  the  original  papers  on  file  in  his 
omce  in  the  proceeding;  and  the  court  wnere  the  proceed- 
ing was  originally  commenced  shall  thereafter  have  juris- 
diction and  power  to  make  all  necessary  orders  and  decrees 
to  close  up  me  administration  of  the  estate. 

Removals  and  Suspensions  in  Certain  Oases, 

Sec.  70.  Whenever  the  judge  of  the  probate  court  sunpen»ioo  of 
has  reason  to  believe,  from  his  own  knowledge,  or  from  j;^,^°' 
creditable  information,  that  any  executor  or  administrator 
has  wasted,  embezzled,  or  mismanaged,  or  is  about  to  waste, 
or  embezzle  the  property  of  the  estate  committed  to  his 
chai^,  or  has  committed  or  is  about  to  commit  a  fraud 
upon  the  estate,  or  is  incompetent  to  act,  or  has  permanently 
removed  from  the  Territory,  or  has  wrongfully  n^lected 
the  estate,  or  who  has  Ion&^  neglected  to  penorm  any  act  as 
such  executor  or  administrator,  he  must,  bv  an  order 
entered  upon  the  minutes  of  the  court,  suspend  the  powers 
of  such  executor  or  administrator,  until  the  matter  is  in- 
vestigated. 

At 


executor. 


402 


I.AWB  OP  UTAH. 


ExMutor  to 
have  notice  of, 
and  to  be  cited 
to  appear. 


Any  parnr 
interested  may 
appear  on 
hearing. 


Notice  to 
absconding 
executors  and 
adminiMralors. 


May  compel 
^UenHaiice. 


Sec.  71.  When  such  suspension  is  made,  notice 
thereof  must  be  given  to  the  executor  or  administrator,  and 
he  must  be  cited  to  appear  and  show  cause  why  his  letters 
should  not  be  revoked.  If  he  fail  to  appear  in  obedience 
to  the  citation,  or,  if  appearing,  the  court  is  satisfied  that 
there  exists  cause  for  his  removal,  his  letters  must  be  re- 
voked, and  letters  of  administration  granted  anew  as  the 
case  may  require. 

Sec.  72.  At  the  hearing,  any  person  interested  in 
the  estate  may  appear  and  file  his  all^tions  in  writing, 
showing  that  the  executor  or  administrator  should  be  re- 
moved ;  to  which  the  executor  or  administrator  may  demur 
or  answer,  as  hereinbefore  provided.  The  issues  raised 
must  be  heaixl  and  determined  by  the  court. 

Sec.  73.  If  the  executor  or  administrator  has  ab- 
sconded or  conceals  himself,  or  has  removed  or  abflented 
himself  from  the  Territory,  notice  may  be  given  him  of 
the  pendency  of  the  proceedings  by  publication,  in  such 
manner  as  the  court  may  direct,  and  the  court  may  pro-, 
ceed  upon  such  .notice  as  if  the  citation  had  been  personally 
served. 

Sec.  74.  In  the  proceedings  authorized  by  the  four 
preceding  sections  for  the  removal  of  an  executor  or  ad- 
ministrator, the  court  may  compel  his  attendance  by  attach- 
ment, and  may  compel  him  to  answer  questions,  on  oath, 
touching  his  administration,  and,  upon  his  refusal  so  to  do, 
may  commit  him  until  he  obey,  or  may  revoke  his  li- 
ters, or  both. 


Inventory   lo  be 
returned, 
including  the 
home^titad. 


Appraisement 
and  pay  ot 
appraiker*. 


Chapter  IV. 
(yj  the  Invovtorif  and  Collection  of  the  Effects  of  Decedent*. 

Sec.  1.  Every  excutor  or  administrator  must  make 
and  return  to  the  court,  within  three  months  after  his  ap- 
pointment a  true  inventory  and  appraisement  of  all  the 
estate  of  the  decedent,  including  the  homestead,  if  any, 
which  has  come  to  his  possession  or  knowledge. 

Sec.  2.  To  make  the  appraisement,  the  court  or  the 
judge  thereof,  must  appoint  three  disinterested  persons,  (anv 
two  of  whom  may  act)  who  are  entitled  to  receive  a  reason- 
able compensation  for  their  services,  not  to  exceed  five  dol- 
lars per  aay,  to  be  allowed  by  the  court  or  judge.  The 
appraisers  must,  with  the  inventory,  file  a  verified  account 
of  their  services  and  disbursemenfea.     If  any  part  of  the 
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estate  is  in  anj  other  county  than  that  in  which  letters 
issued,  appraisers  thereof  may  be  appointed,  either  by  the 
court  or  judge  having  jurisdiction  of  the  estate,  or  by  the 
court  or  judge  of  such  other  county,  on  request  of  the 
court  or  judge  having  jurisdiction. 

Sec.  3.  Before  proceedins  to  the  execution  of  their  ^  ^  , 
duty,  the  appraisers,  Wore  any  officer  authorized  to  ad-  ^^^Z. 
minister  oaths,  must  take  and  subscribe  an  oath,  to  l)e  made."^' 
attached  to  the  inventory,  that  they  will  truly,  honestly, 
and  impartially  appraise  the  propertv  exhibited  to  them 
according  to  the  best  of  their  knowledge  and  ability;  they 
must  then  proceed  to  estimate  and  appraise  the  property ; 
each  article  must  be  set  down  separately,  with  the  value 
thereof  in  dollars  and  cents,  in  figures,  opposite  the  articles, 
respectively ;  the  inventory  must  contain  all  the  estate  of 
the  decedent,  real  and  personal,  a  statement  of  all  debts, 
partnerships,  and  other  interests,  bonds,  niortga^,  notes, 
and  other  securities,  for  the  payment  of  money  belonging 
to  the  decedent,  specifying  the  name  of  the  debtor  in  ea(£ 
security,  the  date,  the  sum  originally  payable,  the  endorse- 
ments thereon,  if  any,  with  their  dates,  and  the  sum  which, 
in  the  judgment  of  the  appraisers,  may  be  collected  on  each 
debt,  interest,  or  security;  the  inventory  must  show,  so  far 
as  the  same  can  be  ascertained  by  the  executor,  or  the  ad- 
ministrator, what  portion  of  the  property  is  community 
property,  and  what  portion  is  the  separate  property  of  the 
decedent. 

Sec.  4.    The  inventory  must  also  contain  an  account  inventory  to 
of  all  moneys  belonging  to  the  decedent  which  have  come  account  tor 
to  the  hands  of  the  executor  or  administrator;  and  if  none,  moaey'no 
the  fact  must  be  so  stated  in  the  inventory.     If  the  whole  ^^iS!^^ 
estate  consists  of  money,  there  need  not  be  an  appraisement, 
but  an  inventory  must  be  made  and  returned  as  in  other 


naming 


Sec.  5.  The  naming  of  a  person  as  executor  does  Effector 
not  thereby  discharge  him  from  any  just  claim  which  the  ^,^5^^. 
testator  has  against  him^  but  the  claim  must  be  included  in 
the  inventory,  and  the  executor  is  liable  for  the  same,  as 
for  so  much  money  in  his  hands,  when  the  debt  or  demand 
becomes  due. 

Sec.  6.    The  discharge  or  bequest  in  a  will  of  anv  ^.^^^^ 
debt  or  demand  of  the  testator  against  the  executor  named,  be^Jt'ordebt 
or  any  other  person,  is  not  valid  against  the  creditors  of  **'" "  **^*''""' 
the  decedent  but  is  a  specific  bequest  of  the  debt  or  demand. 
It  must  be  included  in  the  inventory,  and  if  necessary,  ap- 
plied in  the  payment  of  the  debts.     If  not  necessary  for 
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that  purpose,  it  must  be  paid  in  the  same  manner  and  pro- 
portion as  other  specific  I^acies. 
To  make  oath  to  Sec.  7.    The  inventory  must  be  signed  by  the  ap- 

Inventory.  praiscrs,  and  the  executor  or  administrator  must  take  and 
subscribe  an  oath  before  an  officer  authorized  to  administer 
oaths,  that  the  inventory  contains  a  true  statement  of  all 
the  estate  of  the  decedent  which  has  come  to  his  knowledge 
and  possession,  and  particularly  of  all  money  belonging  to 
the  aecedent,  and  of  all  just  claims  of  the  decedent  against 
the  affiant.  The  oath  must  be  indorsed  upon  or  annexed 
to  the  inventory. 
Letten  may  be  ^^iO»  8.     If  an  cxccutor  or  administrator  neglects  or 

J2t*if  Idmin-*'  ^^^^^^^  ^  rctum  the  inventory  within  the  time  prescribed, 
istrator.  or  Within  such  further  time,  not  exceeding  two  months, 

which  the  court;  or  judge  shall  for  reasonable  cause  allow, 
the  court  may,  upon  notice,  revoke  the  letters  testamentary 
or  of  administration,  and  tiie  executor  or  administrator  is 
liable  on  his  bond  for  an  injury  to  the  estate,  or  any  person 
interested  therein,  arising  from  such  failure, 
luventoryof  Sec.  9.    Whenever  property  not  mentioned  in  an  in* 

propeS^^'*"**  ventory  that  is  made  and  filed,  comes  to  the  possession  or 
knowledge  of  an  executor  or  administrator,  he  must  cause 
the  same  to  be  appraised  in  the  manner  prescribed  in  this 
Chapter,  and  an  m ventory  thereof,  to  be.  returned  within 
two  months  after  the  discovery;  and  the.  making  of  such 
inventory  may  be  enforced,  after  notice,  by  attachment  or 
removal  from  office. 
Administrator  or  Sec.  10.     The  cxccutor  or  administrator  is  entitled 

**«f»»if J  *°jf^-  to  the  possession  of  all  the  real  and  personal  estate  of  the 

scst  real  ana  ii-i  •!  t/»i«i  i 

pentmai  esute.  deoedent,  aud  to  receive  the  rents  and  profits  of  the  real 
estate  until  the  estate  is  settled,  or  until  delivered  over  by 
order  of  the  court  to  the  heirs  or  devisees;  and  must  keep 
in  good  tenantable  repair  all  houses,  buildings  and  fixtures 
thereon  which  are  under  his  control.  The  heirs  or  devisees 
may  themselves,  or  jointly  with  the  the  executor  or  admin- 
istrator, maintain  an  action  for  the  possession  of  the  real 
estate  or  for  the  purpose  of  quieting  title  to  the  same, 
against  any  one  except  the  executor  or  administrator;  but 
this  section  shall  not  be  so  oonstnied  as  requiring  them 
so  to  do. 
wiien  executor  Sec.  11.     Uulcss  it  Satisfactorily  appear  to  the  court 

t^'Jd'elwer?^!^  that  the  rents,  issues  and  profits  of  the  real  estate  for  a 
J2*2tt!te  to  longer  period  are  necessary  to  be  received  bv  the  executor 
heirt,  etc  or  administrator,  wherewith  to  pay  the  -debts  of  the  de- 

ceased, or  that  it  will  probably  be  necessary  to  sell  the  real 
estate  for  the  payment  of  such  debts,  the  court,  at  the  aid 
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of  the  time  limited  for  the  presentation  of  the  claims 
againfit  the  estate^  must  direct  tne  executor  or  administrator 
to  deliver  possession  of  all  the  real  estate  to  the  heirs^t- 
law  or  devisees. 

Embezzlement  and  Surrender  of  Property  of  the  Estate. 

Sec.  12.    If  any  person^  before  the  granting  of  letters  Embeniing 
testamentary  or  of  administration,  embezzles  or  alienates  ^Jm  of*iStti» 
any  of  the  moneys,  goods,  chattels,  or  effects  of  a  decedent,  tcstamenury. 
he  is  chargeable  therewith  and  liable  to  an  action  by  the 
executor  or  administrator  of  the  estate,  for  double  the 
value  of  the  property  so  embezzled  or  alienated,  to  be  re- 
covered for  the  benefit  of  the  estate. 

Sec.  13.  If  any  executor,  or  administrator,  or  other  citation  to  pei^ 
person  interested  in  the  estate  of  a  decedent,  complains  to  J*°*"*^*?J? 
the  probate  court  or  the  judge  thereof,  on  oath,  that  any  esuie.etc.'' 
person  is  suspected  to  have  concealed,  embezzled,  smuggled, 
conveyed  away,  or  disposed  of  any  moneys,  goods,  or  chat- 
tels of  the  decedent,  or  has  in  his  possession  or  knowledge 
any  deeds,  conveyances,  bonds,  contracts,  or  other  writings, 
which  contain  evidences  of  or  tend  to  disclose  the  right, 
title,  interest,  or  claim  of  the  decedent  to  any  real  or  per- 
sonal estate,  or  any  claim  or  demand,  or  any  lost  will,  the 
said  court  or  judge  may  cite  such  person  to  appear  before 
such  court,  and  may  examine  him  on  oath  upon  the  matter 
of  such  complaint.  If  such  person  is  not  in  the  county 
where  the  decedent  dies,  or  where  lettero  have  been  grantea, 
he  may  be  cited  and  examined  either  before  the  probate 
court  of  the  county  where  he  is  found  or  before  the  probate 
court  of  the  county  where  tlie  decedent  dies,  or  where  let- 
ters have  been  granted.  But  if,  in  the  latter  case,  he  ap- 
pears and  is  found  innocent,  his  necessary  expenses  must 
be  allowed  him  out  of  the  estate. 

Sec.  14.     If  the  person  so  cited  refuses  to  appear  Refu»«i  to  ow 
and  submit  to  an  examination,  or  to  answer  such  interroe-  citation,  oemSty 

a  1  i*i*v  /ai^     for.  and  tor  wn« 

atones  as  may  be  put  to  bun,  touching  the  matters  of  the  baziement,  e«c. 
complaint,  the  court  may,  by  warrant  for  that  purpose, 
commit  him  to  the  county  jail,  there  to  remain  in  close 
custody  until  he  submits  to  the  order  of  the  court,  or  is  dis- 
charged according  to  law.  If,  upon  such  examination,  it 
appears  that  he  has  concealed,  embezzled,  smuggled,  con- 
veyed away,  or  disposed  of  any  moneys,  goods,  or  chattels 
of  the  decedent,  or  that  he  has  in  his  possession  or  knowl- 
ed^  any  deeds,  conveyances,  bonds,  contracts,  or  other 
writings  containing  eviaences  of  or  tending  to  disclose  the 
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Penons  en- 
trusted with 
estate  of  dece- 
deat  may  be 
cited  to  account. 


right,  title,  interest,  or  claim  of  the  deoedent  to  any  real  or 
personal  estate,  claim,  or  demand  or  any  lost  will  of  the 
decedent,  the  court  may  make  an  order  requiring  such  per- 
son to  disclose  his  knowledge  thereof  to  the  executor  or 
administrator,  and  may  commit  him  to  the  county  jail, 
there  to  remain  until  the  order  is  complied  with,  or  he  is 
discharged  according  to  law;  and  all  such  interrogatories 
and  answers  must  be  in  writiiig,  signed  by  the  party  exam- 
ined, and  filed  in  the  court.  The  order  for  such  disclosure 
made  upon  such  examination  shall  be  prima  Ja/dt  evidence 
of  the  right  of  the  executor  or  administrator  to  such  prop- 
erty in  an  action  brought  in  a  court  of  competent  jurisdic- 
tion for  the  recovery  thereof;  and  any  judgment  recovered 
therein  must  be  for  double  the  value  of  the  property  as  as- 
sessed by  the  court  or  jury,  or  for  return  of  the  property 
and  damages  in  addition  thereto,  equal  to  the  value  of  such 
property.  In  addition  to  the  examination  of  the  party, 
witnesses  may  be  produced  and  examined  on  either  side. 

Sec.  15.  Tne  probate  court  or  judge  thereof,  upon 
the  complaint,  on  oath,  of  any  executor  or  administrator, 
may  cite  any  person  who  has  been  intrusted  with  any  part 
of  the  estate  of  the  decedent  to  appear  before  such  court, 
and  require  him  to  render  a  full  account,  on  oath,  of  any 
moneys,  goods,  chattels,  bonds,  accounts,  or  other  property 
or  papers  belonging  to  the  estate,  which  have  oome  to  his 
possession  in  trust  ror  the  executor  or  administrator,  and  of 
his  proceedings  thereon ;  and  if  the  person  so  cited  refuses 
to  appear  and  render  such  account,  the  court  may  proceed 
against  him  as  provided  in  the  preceding  section. 


Chapter  V. 

Oj  (he  Provisions  for  the  Support  of  the  Family  aivi  of 

the  Hom^ad. 


Widow  and 
minor  children 
may  remain  in 
decedent's 
house,  etc. 


Sec.  1.  When  a  person  dies,  leaving  a  widow,  or 
minor  children,  the  widow  or  children,  until  lettei:s  are 
granted  and  the  inventory  is  returned,  are  entitled  to  re- 
main in  possession  of  the  homestead,  of  all  the  wearing 
apparel  of  the  family,  and  of  all  the  household  furniture 
of  the  decedent,  and  are  also  entitled  to  a  reasonable  pro- 
vision for  their  support,  to  be  allowed  by  the  probate  court 
or  the  judge  thereof. 
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Sec.  2.  Upon  the  return  of  the  inventory  or  at  any 
subsequent  time  during  the  administration^  the  court  may,  exeinm'ifrom  ex- 
on  its  own  motion,  or  on  petition  therefor^  set  apart  for  the  S^arTfor^uM  S^ 
use  of  the  surviving  husband  or  wife,  or,  in  case  of  his  or  '•«Wy- 
her  death,  to  the  minor  children  of  the  decedent,  all  the 
property  exempt  from  execution,  including  the  homestead 
s<^Iecteil,  designated,  and  recorded;  Promdedj  Such  home- 
stead was  selected  from  the  common  property,  or  from  the 
separate  property,  of  the  persons  selecting  or  joining  in  the 
selection  of  the  same.  If  none  has  been  selected,  desig- 
nated, and  recorded,  or  in  case  the  homestead  was  selected 
by  the  survivor  out  of  the  separate  property  of  the  dece- 
dent, the  decedent  not  having  joined  therein,  the  court 
must  select,  designate,  and  set  apart,  and  cause  to  be  re- 
corded, a  homestead  for  the  use  of  the  surviving  husband  or 
wife  and-  the  minor  child  or  children ;  or  if  there  be  no 
surviving  husband  or  wife,  then  for  the  use  of  the  minor 
child  or  children,  in  the  manner  provided  in  this  Chapter, 
out  of  the  common  property,  or  if  there  be  no  common 

Sroperty,  then  out  of  the  real   estate  belonging  to  the 
ecedent. 

Sbo.  3.  If  the  amount  set  apart  be  insufficient  for  May  make  extra. 
the  support  of  the  widow  and  children,  or  either,  the  court  aJi«w»nce. 
mast  make  such  reasonable  allowance  out  of  the  estate  as 
shall  be  necessary  for  the  maintenance  of  the  family,  ac- 
cording to  their  circumstances,  during  the  progress  of  the 
settlement  of  the  estate,  which,  in  case  of  an  insolvent 
estate,  must  not  be  longer  than  one  year  after  granting  let- 
ters testamentary  or  of  administration. 

Sec.  4.      Any  allowance  made  by  the  court,  in  ac-  Paymem  of 
cordance  with  the  provisions  of  this  Chapter,  must  be  paid  »"o^»nce- 
in  preference  to  all  other  charges,  except  funeral  charges 
ana  expenses  of  administration ;  and  any  such  allowances 
whenever  made,  may,  in  the  discretion  of  the  court,  or 
judge,  take  effect  from  the  death  of  the  decedent. 

Sec.  5.    When  property  is  set  apart  to  the  use  of  the  p^p^rty  set 
family,  in  accordance  witn  the  provisions  of  this  Chapter,  *p*?'„^^P' 
if  the  decedent  left  a  widow  or  surviving:  husband,  ana  no  tween  widow 
minor  child,  such  property  is  the  property  of  the  widow  *    *^  *  """• 
or^surviving  husband.   If  the  decedent  left  also  a  minor  child 
or  children,  the  one-half  of  such  property  shall  belong  to 
the  widow  or  surviving  husband,  and  the  remainder  to  the 
child,  or  in  equal  shares  to  the  children,  if  there  be  more 
than  one.     If  there  be  no  widow  or  surviving  husband, 
the  whole  belongs  to  the  minor  child  or  children.     If  the 
property  set  apart  be  a  homestead,  selected  from  the  sepa- 
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rate  property  of  the  decedent,  the  court  can  only  set  it 
apart  for  a  limited  period,  to  be  designated  in  the  order, 
and  the  title  vests  in  the  heirs  of  the  decedent,  sabject  to 
such  order. 

Sec.  6.  If,  upon  the  return  of  the  inventory  of  the 
estate  of  a  deceased  person,  it  shall  appear  therefrom  that 
the  value  of  the  whole  estate  does  not  exceed  the  sum  of 
fifteen  hundred  dollars,  and  if  there  be  a  widow  or  minor 
children  of  the  decedent,  the  court  or  the  judge  thereof, 
shall,  by  order,  require  all  persons  interested  to  appear  on 
a  day  fixed,  to  show  cause  why  the  whole  of  esM  estate 
should  not  be  assigned  for  the  use  and  support  of  the  fiun- 
ily  of  the  decedent.  Notice  thereof  shall  be  given  and 
proceedings  had  in  the  same  manner  as  provided  in  sec- 
tions 19,  21,' and  24,  Chapter  X.,  of  this  Act  If,  upon 
the  hearing,  the  court  finds  that  the  value  of  the  estate 
does  not  exceed  the  sum  of  fifteen  hundred  dollars,  it  shall, 
by  a  decree  for  that  purpose,  assira  for  the  u&e  and  sup- 
port of  the  widow  and  minor  children,  if  there  be  a  widow 
and  minor  children,  and  if  no  widow,  Uien  for  the  diildren, 
if  there  be  any,  and  if  no  children,  then  for  the  widow,  the 
the  whole  of  the  estate  after  the  payment  of  the  expenses  of 
last  illness  of  the  deceased,  funeral  charges,  and  expenses  of 
administration,  and  there  must  be  no  further  proceedings 
in  the  administration,  unless  further  estate  be  discovered. 

Sec.  7.  If  the  widow  has  a  maintenance  derived 
from  her  own  property  equal  to  the  portion  set  apart  to  her 
by  the  preceding  sections  of  this  Chapter,  the  whole  prop- 
erty so  set  apart,  other  than  the  homestead,  must  to  to  the 
minor  children.  ^ 

Gf  the  Homedead, 

Sfia  8.  If  the  homestead  selected  by  the  husband 
and  wife  or  either  of  them,  during  their  coverture,  and  re- 
corded while  both  were  living,  was  selected  from  the  com- 
munity property,  or  from  the  separate  property  of  the  per- 
eon  selecting  or  joining  in  the  eelectVon  in  the  same,  it 
vests,  on  the  death  of  the  husband  or  wife,  absolutely  in 
the  survivor.  If  the  homestead  was  selected  from  the 
separate  property  of  either  the  husband  or  the  wife,  with- 
out his  or  her  consent,  it  veste,  on  the  death  of  the  person 
from  whose  property  it  was  selected,  in  his  or  her  heirs, 
subject  to  the  power  of  the  probate  court  to  assign  it  for  a 
limited  period  to  the  family  of  the  decedent  In  either 
case  it  is  not  subject  to  the  payment  of  any  debt  or  liabil- 
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• 

oontiBcted  bj  or  existing  against  the  husband  and  wife,  or 
either  of  them  previous  to  or  at  the  time  of  the  death  of 
sach  husband  or  wife,  except  in  satisfaction  of  judg- 
ments obtained. 

1.  Before  the  decla^tion  of  homestead  was  filed  for 
record  and  which  constitute  liens  upon  the  premises ; 

2.  On  debts  secured  by  mecbanicsy  laborers,  or  ven- 
dors' liens  upon  the  premises; 

3.  On  debts  secured  by  mortgages  on  the  premises, 
executed  and  acknowledged  for  any  portion  of  the  pur- 
chase prioe  thereof  or  by  me  husband,  and  wife,  or  by  an  un- 
married claimant; 

4.  On  debts  secured  by  mortgages  on  the  premises, 
executed  and  recorded  before  the  dedaration  of  homestead 
was  filed  for  record. 

Sec.  9.    If  the  homestead  selected  and  recorded  prior 
to  the  death  of  the  decedent  be  returned  in  the  inventory  SJS2d*h5!II?e'*" 
appraised  at  not  exceeding  the  amount  of  homestead  ex-  •'*^^^,^ 
emption  as  provided  in  the  Code  of  Civil  Procedure,  the  SSMsUnJiiem' 
probate  court  must,  by  order,  set  it  off  to  the  persons  in  [^reM^isuie. 
whom  title  is  vested  by  (he  preceding  section,     if  there  be 
subsisting  liens  or  incumbrances  on  the  homestefad,  the 
claims  secured  therebv  must  be  presented  and  allowed  as 
other  claims  against  the  estate.  If  the  funds  of  the  estate  be 
adequate  to  pay  all  claims  against  the  estate  the  claims  so 
secured  must  be  paid  out  of  sudi' funds.  If  the  funds  of  the 
estate  be  not  sufficient  for  that  purpose,  the  claims  so  secured 
shall  be  paid  proportionately  with  other  claims  allowed, 
and  the  liens  or  incumbrances  on  the  homestead  shall  only 
be  enforced  against  the  homestead  for  any  deficiency  re- 
maining after  such  pajmaent. 

Sec.  10.  If  the  homestead,  as  selected  and  recorded, 
be  returned  is  the  inventory  appraised  at  more  than  the  J^ ^"J^outT" 
amount  of  homestead  exemption,  as  provided  in  the  Code  ^^^^ 
of  Civil  Procedure,  the  appraisers  must,  before  they  make 
their  return,  ascertain  and  appraise  the  value  of  the  home- 
stead at  the  time  the  same  was  selected,  and  if  such  value 
exceed  said  amount  of  homestead  exemption,  the  appraisers 
must  determine  whether  the  premises  can  be  divided  with- 
out material  injury,  and  if  they  find  that  they  can  be  thus 
divided  they  must  admeasure  and  set  apart  to  the  parties 
entitled  thereto  such  portion  of  the  premises,  includ- 
ing the  dwelling  house,  as  will  amount  in  value  to  said 
amount  of  homestead  exemption  and  make  report  thereof, 
giving  the  metes,  bounds,  and  full  description  of  the  por- 
tion set  apart  as  a  homestead.    If  the  appraisers  find  that 
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Sec.  6.  Every  claim  which  is  due,  when  presented 
to  the  ejcecutor  or  administrator,  must  be  supported  by  the 
affidavit  of  the  daimant,  or  some  one  in  his  behalf,  that  the 
amount  is  justly  due,  that  no  payments  have  been  made 
thereon  which  are  not  credited,  and  that  there  are  no  off- 
sets to  the  same,  to  the  knowledge  of  the  affiant.  If  the 
claim  be  not  due  when  presented,  or  be  contingent,  the 
particulars  of  such  claim  must  be  stated.  When  the  affi- 
davit is  made  by  a  person  other  than  the  claimant,  he  must 
set  forth  in  the  affidavit  the  reason  why  it  is  not  made  by 
the  claimant.  The  oath  may  be  taken  before  any  officer 
authorized  to  administer  oaths.  The  executor  or  adminiB- 
trator  may  also  require  satisfactory  vouchers  or  proofs  to 
be  produced  in  support  of  the  claim.  If  the  estate  be  in- 
solvent, no  greater  rate  of  interest  shall  be  allowed  opon 
any  claim  after  the  first  publication  of  notice  to  creditors 
than  is  allowed  on  judgments  obtained  in  the  cooitB  of 
this  Territory. 

Sec.  6.  The  judge  of  the  probate  court  may  present 
a  claim  against  the  estate  of  a  decedent  for  allowance  to  the 
executor  or  administrator  thereof,  and  if  the  executor  or  ad- 
ministrator allows  the  claim,  he  must  in  writing  designate 
the  judge  of  the  probate  court  of  an  adjoining  county,  who, 
upon  the  presentation  of  such  claim  to  him,  is  vested  with 
power  to  allow  or  reject  it,  and  the  judge  presenting  sudi 
claim,  in  case  of  its  rejection  by  the  executor  or  adminis- 
traU»r,  or  by  such  judge  as  shall  have  acted  upon  it,  has 
the  same  right  to  sue  in  a  proper  court  for  its  recovery  as 
other  persons  have  when  their  claims  against  an  estate  are 
reject«l. 

Sec.  7.  When  a  claim,  accompanied  by  the  affidavit 
required  in  this  Chapter,  is  presented  to  the  executor  or  ad- 
ministrator, he  must  endorse  thereon  his  allowance  or  rgec- 
tion,  with  the  day  and  date  thereof.  If  he  allow  the  daim, 
it  must  be  presented  to  the  fudge  of  the  probate  court  for 
his  approval,  who  must  in  the  same  manner  indorse  upon 
it  his  allowance  or  rejection.  If  the  executor  or  adminis- 
trator, or  the  judee,  refuse  or  neglect  to  indorse  such  allow- 
ance or  rejection  for  ten  days  after  the  claim  has  been  pres- 
ented to  him,  such  refusal  or  n^lect  may,  at  the  option  of 
the  claimant,  be  deemed  equiviuent  to' a  rejection  on  the 
tenth  day;  and  if  the  presentation  be  made  by  a  notary, 
the  certificate  of  such  notary  under  seal,  shall  be  prima  facie 
evidence  of  such  presentation  and  the  date  thereof.  If  the 
claim  be  presented  to  the  executor  or  administrator  before 
the  expiration  of  the  time  liiuitcd  for  the  presentation  <^ 
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clfums,  the  same  is  presented  in  time,  though  acted  upon 
by  the  executor  or  administrator^  and  by  the  judge,  after 
the  expiration  of  such  time.  If  the  claim  be  payable  in  a 
particular  kind  of  money  or  currency,  it  shall,  if  allowed,  be 
payable  only  in  such  money  or  currency. 

Sec.  8.    Every  claim  allowed  by  the  executor  or  ad-  Approved 
ministrator,  and  approved  by  the  judge  of  the  probate  2?^  bi'ttS." 
court,  or  a  copy  thereof,  as  hereinafter  provided,  must,  9^^*S?"bS; 
within  thirty  days  thereafter,  be  filed  in  the  court,  and  be  descri^d^^Los: 
ranked  among  the  acknowledged  debts  of  the  estate,  to  be  ^^"'* 
paid   in   due  course  of  administration.     If  the  claim  be 
founded  on  a  bond,  bill,  note,  or  any  other  instrument, 
a  copy  of  such  instniment  must  accompany  the  olaim,  and 
the  original  instrument  must  be  exhioited,  if  demanded, 
unless  it  be  lost  or  destroyed,  in  which  case  the  claimant 
must  accompany  his  claim  by  his  affidavit,  containing  a 
copy  or  particular  description  of  such   instrument,  and 
stating  its  loss  or  destruction.      If  the  claim  or  any  part 
thereof,  be  secured  by  a  mortgage,  or  other  lien  whic^  has 
been  recorded  in  the  office  of  the  recorder  of  the  county  in 
whic^  the  land  afiected  by  it  lies,  it  shall  be  sufficient  to 
describe  the  mortgage  or  lien,  and  refer  to  the  datp,  volume 
and  page  of  its  record.      If,  in  any  case,  the  claimant  has 
left  any  original  voucher  in  the  hands  of  the  executor  or 
administrator,  or  suffered  the  same  to  be  filed  in  court,  he 
may  withdraw  the  same  when  a  copy  thereof  has  been 
already,  or  is  then,  attached  to  his  claim.    A  brief  descrip- 
tion of  every  claim  filed  must  be  entered  by  the  clerk  m 
the  raster,  showing  the  name  of  the  claimant,  the  amount 
and  character  of  the  claim,  rate  of  interest,  and  date  of 
allowance. 

Sec.  9.    When  a  claim  is  rejected,  either  by  the  ex-  j^  .^^^ 
eciitor  or  administrator,  or  the  judge  of  the  probate  court,  ciu^  to  u 
the  holder  must  bring  suit  in  the  proper  court  against  the  £^  noT^^" 
executor  or  administrator  within  three  months  aft;er  the 
date  of  its  rejection,  if  it  be  then  due,  or  within  two 
months  after  it  becomes  due,  otherwise  the  claim  shall  be 
forever  barred. 

Sec.  10.    No  daim  must  be  allowed  by  the  executor  cutinubwred 
or  administrator,  or  the  judge  of  the  probate  court,  which  ^^  5*"^  ,^*" 
is  barred  by  the  statute  of  limitations.     When  a  claim  is  nuiy  »ftmi!Sf^ 

S resented  to  the  judge  for  his  allowance,  he  may,  in  his 
iscretion,  examine  the  claimant  and  others  on  oath,  and 
hear  any  legal  evidence  touching  the  validity  of  the  claim. 
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Sec.  6.  Every  claim  which  is  due^  when  presented 
to  the  executor  or  administrator^  must  be  supported  by  the 
affidavit  of  the  claimant,  or  some  one  in  his  benalf,  that  the 
amount  is  justly  due,  (hat  no  payments  have  been  made 
thereon  which  are  not  credited,  and  that  there  are  no  off- 
sets to  the  same,  to  the  knowledge  of  the  affiant.  If  the 
claim  be  not  due  when  presented,  or  be  contingent,  the 
particulars  of  such  claim  must  be  stated.  When  the  affi- 
davit is  made  by  a  person  other  than  the  claimant,  he  must 
set  forth  in  the  affidavit  the  reason  why  it  is  not  made  by 
the  claimant.  The  oath  may  be  taken  before  any  officer 
authorized  to  administer  oaths.  The  executor  or  adminis- 
trator may  also  require  satisfactory  vouchers  or  proofs  to 
be  produced  in  support  of  the  claim.  If  the  estate  be  in- 
solvent, no  greater  rate  of  interest  shall  be  allowed  upon 
any  claim  after  the  first  publication  of  notice  to  creditors 
than  is  allowed  on  judgments  obtained  in  the  ooorts  of 
this  Territory. 

Sec.  6.  The  judge  of  the  probate  court  may  present 
a  claim  against  the  estate  of  a  decedent  for  allowance  to  the 
executor  or  administrator  thereof,  and  if  the  executor  or  ad- 
ministrator allows  the  claim,  he  must  in  writing  designate 
the  judge  of  the  probate  court  of  an  adjoining  county,  who, 
upon  the  presentation  of  such  claim  to  him,  is  vested  with 
power  to  allow  or  reject  it,  and  the  judge  presenting  sudi 
claim,  in  case  of  its  rejection  by  the  executor  or  adminis- 
tratcHT,  or  by  such  judge  as  shall  have  acted  upon  it,  has 
the  same  right  to  sue  in  a  proper  court  for  its  recovery  as 
other  persons  have  when  their  claims  against  an  estate  are 
rejected. 

Sec.  7.  When  a  claim,  accompanied  by  the  affidavit 
required  in  this  Chapter,  is  presented  to  the  executor  or  ad- 
ministrator, he  must  endorse  thereon  his  allowance  or  rejec- 
tion, with  the  day  and  date  thereof.  If  he  allow  the  claim, 
it  must  be  presented  to  the  fudge  of  the  probate  court  for 
his  approval,  who  must  in  the  same  manner  indorse  upon 
it  his  allowance  or  rejection.  If  the  executor  or  adminis- 
trator, or  the  Judee,  refuse  or  neglect  to  indorse  such  allow- 
ance or  rejection  for  ten  days  after  the  claim  has  been  pres- 
ented to  him,  such  refusal  or  neglect  may,  at  the  option  of 
the  claimant,  be  deemed  equi vdent  to*  a  rejection  on  the 
tenth  day;  and  if  the  presentation  he  made  by  a  notary, 
the  certificate  of  such  notary  under  seal,  shall  be  prima  faeU 
evidence  of  such  presentation  and  the  date  thereof.  If  the 
claim  be  presented  to  the  executor  or  administrator  before 
the  expiration  of  the  time  liiuitcd  for  the  presentation  of 
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claims^  the  same  is  presented  in  time,  thoa^  acted  upon 
by  the  execator  or  administrator^  and  by  the  judge,  after 
the  expiration  of  such  time.  If  the  claim  be  payable  in  a 
particular  kind  of  money  or  currency,  it  shall,  if  allowed,  be 
payable  only  in  such  money  or  currency. 

Sec.  8.    Every  claim  allowed  by  the  executor  or  ad-  Apmnd 
ministrator,  and  approved   by  the  judge  of  the  probate  JJJ^bi'fiSS.' 
court,  or  a  copy  thereof,  as  hereinafter  provided,  must,  cuiiMsecar«i 

.  1  •        1  •  'T'^        I  A         ii»ii«^i*  -11       by  hens,  may  be 

Within  thirty  days  thereafter,  be  filed  in  the  court,  and  be  described.  Lost 
ranked  among  the  acknowledged  debts  of  the  estate,  to  be  ^*"*' 
paid  in  due  course  of  administration.  If  the  claim  be 
founded  on  a  bond,  bill,  note,  or  any  other  instrument, 
a  copy  of  such  instrument  must  accompany  the  claim,  and 
the  original  instrument  must  be  exhioited,  if  demanded, 
unless  it  be  lost  or  destroyed,  in  which  case  the  claimant 
must  accompany  his  claim  by  his  affidavit,  containing  a 
copy  or  particular  description  of  such  instrument,  and 
stating  its  loss  or  destruction.  If  the  claim  or  any  part 
thereof,  be  secured  by  a  mortgage,  or  other  lien  whic^  has 
been  recorded  in  the  office  of  the  recorder  of  the  county  in 
which  the  land  afiected  by  it  lies,  it  shall  be  sufficient  to 
describe  the  mortgage  or  lien,  and  refer  to  the  datp,  volume 
and  page  of  its  record.  If,  in  any  case,  the  claimant  has 
left  any  original  voucher  in  the  hands  of  the  executor  or 
administrator,  or  suffered  the  same  to  be  filed  in  court,  he 
may  withdraw  the  same  when  a  copy  thereof  has  been 
already,  or  is  then,  attached  to  his  daim.  A  brief  descrip- 
tion of  every  claim  filed  must  be  entered  by  the  clerk  m 
the  register,  showing  the  name  of  the  claimant,  the  amount  • 
and  character  of  the  claim,  rate  of  interest,  and  date  of 
allowance. 

Sec.  9.    When  a  claim  is  rejected,  either  by  the  ex-  ^^,^^ 
ecutor  or  administrator,  or  the  judge  of  the  probate  court,  ciamu  to  be 
the  holder  must  bring  suit  in  the  proper  court  against  the  S^ momhk'' 
executor  or  administrator  within  three  months  after  the 
date  of  its  rejection,  if  it  be  then   due,  or  within  two 
months  after  it  becomes  due,  otherwise  the  daim  shall  be 
forever  barred. 

Sec.  10.    No  claim  must  be  allowed  by  the  executor  q^^  |,,^„^ 
or  administrator,  or  the  judge  of  the  probate  court,  which  )y^^  ^^^ 
is  barred  by  the  statute  of  limitations.     When  a  cilaini  is  Suy^ 

S resented  to  the  judge  for  his  allowance,  he  may,  in  his 
iscretion,  examine  the  claimant  and  others  on  oath,  and 
hear  any  legal  evidence  touching  the  validity  of  the  claim. 
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Sec.  11.  No  holder  of  any  daim  against  an  estate 
shall  maintain  any  action  thereon  unless  the  claim  is  finst 
presented  to  the  executor  or  administrator,  except  in  the 
following  case :  An  action  may  be  brought  by  any  holder 
of  a  mortgage  or  lien  to  enforce  the  same  against  toe  prop- 
erty of  the  estate  subject  thereto,  where  all  recourse  against 
any  other  property  of  the  estate  is  expressly  waived  in  the 
complaint;  but  no  oounsel  fees  shall  be  recovered  in  such 
action  unless  such  claim  be  so  presented. 

Sec.  12.  The  time  during  which  there  shall  be  a 
vacancy  in  the  administration  must  not  be  included  in  any 
limitations  herein  prescribed. 

Sbc.  13.  If  an  action  is  pending  against  the  dece- 
dent at  the  time  of  his  death,  the  plaintiff  must  in  like 
manner  present  his  claim  to  the  executor  or  administrator 
for  allowance  or  rejection,  authenticated  as  required  in 
other  cases;  and  no  recovery  shall  be  bad  in  the  action  un- 
less proof  be  made  of  the  presentations  required. 

Sec.  14.  Whenever  any  claim  is  presented  to  an  ex- 
ecutor or  administrator,  or  the  judge,  and  he  Ls  willing  to 
allow  the  same  in  part,  he  must  state  in  his  endorsement 
the  amount  he  is  willing  to  allow.  If  the  creditor  refuse 
to  accept  the  amount  sQlowed  in  satisfaction  of  his  claim, 
he  shall  recover  no  costs  in  any  action  therefor  brought 
against  the  executor  or  administrator,  unless  he  recover  a 
greater  amount  than  that  offered  to  be  allowed. 

Sec.  15.  A  judgment  rendered  against  an  executor 
or  administrator,  upon  any  claim  for  money  against  the 
estate  of  his  testator  oi^  intestate,  only  establi^es  the  daim 
in  the  same  maimer  as  if  it  had  been  allowed  by  the  ex- 
ecutor or  administrator  and  the  judge;  and  the  judgment 
must  be  that  the  executor  or  administrator  nay,  in  due 
course  of  administration,  the  amount  ascertained  to  be  due. 
A  certified  transcript  of  the  original  docket  of  the  judg- 
ment must  be  filed  among  the  papers  of  the  estate  in  oourL 
No  execution  must  issue  upon  such  judgment,  nor  shall  it 
create  any  lien  upon  the  property  of  the  estate,  or  give  to 
the  judgment  creditor  any  priority  of  payment. 

Sec.  16.  When  any  judgment  has  been  rendered  for 
or  against  the  testator  or  intestate,  in  his  lifetime,  no  exe- 
cution shall  issue  thereon  afler  his  death,  except  as  pro- 
vided in  the  Code  of  Civil  Procedure  relative  to  executions. 
Judgment  against  the  decedent  for  the  recovery  of  money 
must  be  presented  to  the  executor  or  administrator  like  any 
other  claim.  If  execution  is  actually  levied  upon  any 
property  of  the  decedent  before  his  death,  the  same  may  be 
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sold  for  the  satisfaction  thereof,  and  the  officer  making  the 
sale  must  account  to  the  executor  or  administrator  for  any 
surplus  in  his  hands.  A  judgment  creditor  having  a  judg- 
ment which  was  rendered  against  the  testator  or  intestate  in 
his  life  time  may  redeem  any  real  estate  of  the  decedent 
from  any  sale  under  foreclosure  or  execution,  in  like  manner 
and  with  like  effect  as  if  the  judgment  debtor  were  still  living. 

Sec.  17.    A  judgment  rendered  against  a  decedent  what  judgment 
dving  after  a  verdict  or  decision  on  an  issue  of  fiujt,  but  be-  "  "®*  *  "''"» **^- 
fore  judgment  is  rendered  thereon^  is  not  a  lien  on  the  real 
property  of  the  decedent,  but  is  payable  in  due  course  of 
administration. 

Sec.  18.     If  the  executor  or  administrator  doubts  the  May  refer  doubt- 
correctness  of  any  claim  presented  to  him,  he  may  enter      ^  ""*■• 
into  an  agreement,  in  writing,  Mrith  the  claimant  to  refer 
the  matter  in  controversy  to  some  disinterested  person  to  be 
approved  by  the  probate  court  or  judge     Upon  filing  the 
agreement  and  approval  of  the  probate  court  or  judge  in  Effect  of  refer- 
the  office  of  the  clerk  of  the  court  for  the  county  in  which  ^l^^Sm^ 
the  letters  testamentary  or  of  administration  were  granted, 
the  derk  must  enter  a  minute  of  the  order  referring  the 
matter  in  controversy  to  the  person  so  selected,  or  if  the 
parties  consent  a  reference  may  be  had  in  the  court  and  the 
report  of  the  referee,  if  confirmed,  establishes  or  rejects  the 
claim  the  same  as  if  it  had  been  allowed  or  rejected  by  the 
executor  or  administrator  and  judge. 

Sec.  19.  The  referee  must  hear  and  determine  the  T^'^^^^Jf'J^JJ'' 
matter,  and  make  his  report  thereon  to  the  court  in  whidi  and  its  eOect^  . 
his  appointment  is  entered.  The  same  proceedings  shall  be 
had  in  all  respects,  and  the  referee  shall  have  the  same 
powers,  be  entitled  to  the  same  compensation,  and  subject 
to  the  same  control  as  in  other  cases  of  reference.  The 
court  may  remove  the  referee,  appoint  another  in  his  place, 
set  aside  or  confirm  his  report  and  adjudge  costs  as  in  ac- 
tions a^inst  executors  or  administrators,  and  the  judg- 
ment of  the  court  thereon  shall  be  as  valid  and  effectual  in 
all  respects  as  if  the  same  had  been  rendered  in  a  suit  com- 
menced by  ordinary  process. 

Sec.  20.     When  a  judgment  is  recovered,  with  costs,  Lubuity  of 
a^nst  any  executor  or  administrator,  he  shall  be  indi-  fo'^".'  ^'* 
vidually  liable  for  such  costs,  but  they  must  be  allowed 
him  in  his  administration  accounts,  unless  it  appears  that 
the  suit  or  proceeding  in  which  the  costs  were  taxed  was 
prosecuted  or  defended  without  just  cause. 
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Claims  of  execa- 
tor,  etc.,  against 
the  estate. 


Executor  neg- 
lecting to  give 
notice  to  credi- 
tovSy  etCy 


Executor  to 
to  return  state- 
ment of  clainu . 


Int«rest4>cariag 
debt  may  be 
paid  without 
presentation  of 
olalm. 


Sec.  21.  If  the  executor  or  administrator  is  a  cred- 
itor of  the  decedent,  his  daim,  duly  authenticated  by  affi- 
davity  must  be  presented  for  allowance  or  rejection  to  the 
judge  of  the  probate  court,  and  its  allowance  by  the  judge 
is  sufficient  evidence  of  its  correctness,  and  must  be  paid  as 
other  claims  in  due  course  of  administration.  If,  however, 
the  judge  reject  the  claim,  action  thereon  may  be  had 
against  the  estate  by  the  claimant,  and  summons  must  be 
served  upon  the  judge,  who  may  appoint  an  attorn^,  at 
the  expense  of  the  estate,  to  d^end  the  action.  .  If  the 
claimant  recover  no  judgment,  he  must  pay  all  costs,  in* 
eluding  defendant's  reasonable  attorney's  fees,  to  be  fixed 
by  the  court. 

Sec.  22.  If  an  executor  or  administrator  n^leots, 
for  two  months  after  his  appointment,  to  give  notice  to 
creditors,  as  prescribed  by  this  Chapter,  the  court  must  re- 
voke his  letters,  and  appoint  some  other  person  in  his 
stead,  equally  or  the  next  in  order  entitled  to  the  appc»nt- 
ment. 

Sec.  23.  At  the  time  at  whidi  he  is  required  to  re- 
turn his  inventory,  the  executor  or  administrator  must  also 
return  a  statement  of  all  claims  against  the  estate  which 
have  been  presented  to  him,  if  so  required  by  the  court,  or 
judge,  and  from  time  to  time  thereafter  he  must  present  a 
statement  of  claims  subsequently  presented  to  him,  if  so 
required  by  the  court  or  judge.  In  all  such  statements  he 
must  designate  the  names  of  the  creditors,  the  nature  of 
each  claim,  when  it  became  due,  or  will  become  due,  and 
whether  it  was  allowed  or  rejected  by  him. 

Sec.  24.  If  there  be  any  debt  of  the  decedent  bear- 
ing interest,  whether  presented  or  not,  the  executor  or  ad- 
mmistrator  may,  by  order  of  the  court,  pay  the  amount 
then  accumulated  and  unpaid,  or  any  part  thereof,  at  any 
time  when  there  are  sufficient  funds  properly  applicable 
thereto,  whether  said  claim  be  then  due  or  not;  ana  mterest 
shall  thereupon  cease  to  accrue  upon  the  amount  so  paid. 
This  section  does  hot  apply  to  existing  debts,  unless  the 
creditor  consent  to  accept  the  amount. 
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Chapter  VII. 
Oj  8ale»  a/nd  ConveyanceB  of  Properly  of  Decedents. 

Sec.  1.    All  the  property  of  a  decedent  Bhall  be 
chargeable  with  the  payment  of  the  debts  of  the  deceased^ 
the  expenses  of  administration^  and  the  allowance  to  the 
fiunily.  except  as  otherwise  provided  in  this  Act.     And  the  PeiMNiai  estate 
said  pA>per^,  pe»onal  and  real,  ma^  be  sold  as  the  court  I'^L^ItST"'- 
may  direct^  in  the  manner  prescribed  in  this  Chapter.  ^***°*°"- 
There  shall  be  no  priority  as  between  personal  and  real 
property  for  the  above  pmrposes. 

Sec.  2.  No  sale  of  any  property  of  an  estate  of  a 
decedent  is  valid  unless  made  under  order  of  the  probate 
courty  except  as  otherwise  provided  in  this  Chapter.  All 
sales  must  oe  reported  under  oath  to  and  confirmed  by  the  ^o  >^  "^^ 

ti.1.1  1  11  except  by  order 

court  before  the  title  to  the  property  sold  passes.  of  oouft. 

Sec.  3.  All  petitions  for  oraers  of  sale  must  be  in 
writings  setting  forth  the  facts  showing  the  sale  to  be  neo- 
ffisaiy  and,  upon  hearing,  any  person  interested  in  the 
estate  may  file  his  written  objections,  which  must  be  heard  Applications  for 
and  determined.  A  failure  to  set  forth  the  facts  showing  on'^'o'  »>«• 
the  sale  to  be  neoegsary  will  not  invalidate  the  subsequent 
proceedings,  if  the  derccts  be  supplied  by  the  proofs  at  the 
hearing,  and  the  general  facts  showing  the  necessity  be 
stated  m  the  order  directing  the  sale. 

Sec.  4.     When  it  appears  to  the  court  that  the  estate 
is  insolvent,  or  that  it  wfll  require  a  sale  of  all  the  prop- 
erty of  the  estate  of  every  character,  to  pay  the  family  al- 
lowance, expenses  of  administration,  and  debts,  there  need  ^tonepetitjon, 
be  but  one  petition  filed,  but  one  order  of  sale  made,  and  bum behad 
but  one  sale  had,  except  in  the  case  of  perishable  property,  ^*»«»  !>«»**>>•• 
which  may  be  sold  as  provided  in  Section  5  of  this  Chap- 
ter.    The  court,  when  a  petition  for  the  sale  of  any  prop- 
erty for  any  of  the  purposes  herein  named  is  presented 
must  inquire  fully  into  the  probable  amount  required  to 
make  all  such  payments,  and  if  there  be  no  more  estate  than 
sufficient  to  pay  the  same,  may  require  but  one  proceeding 
for  the  sale,  of  the  entire  estate;  in  such  case  the  petition 
roust  set  forth  substantially  the  &cts  required  by  Section 
16  of  this  Chapter. 

Sales  of  Personal  Property. 
Sec.  6.     At  aoy  time  after  receiving  letters,  the  ex- 
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Perishabk  and  ^^t^^^,  administrator,  or  special  administrator  may  apply 
depreciating^  to  the  couft  OF  judge  and  obtain  an  order  to  sell  perish- 
»oidV  able  and  other  personal  'property  likely  to  depreciate  in 

value,  or  which  will  incur  loss  or  expense  by  being  kept, 
and  so  much  other  personal  property  as  may  be  necessary 
to  pay  the  allowance  made  to  the  family  of  the  decedent. 
The  order  for  the  sale  may  be  made  without  notice,  but 
the  executor,  administrator,  or  special  administrator  is  re- 
sponsible for  the  property,  unless  after  making  a  sworn 
return,  and  on  a  proper  showing,  the  court  shall  approve 
the  sale. 

Sec.  6.  If  claims  against  the  estate  have  been  al- 
^onitjrop-  l<^w^>  and  a  sale  of  property  is  necessary  for  their  pay- 
«rty.  ment,  or  for  the  expenses  of   administration,  or  for  the 

payment  of  l^acies,  the  executor  or  adminustrator  may 
apply  for  an  order  to  sell  so  much  of  the  personal  property 
as  may  be  necessary  therefor.  Upon  filing  his  petition, 
notice  of  at  least  five  days  must  be  given  of  the  hearing  of 
the  application,  either  by  posting  notices  or  by  advertising. 
He  may  also  make  a  similar  application  from  time  to  time 
so  long  as  any  personal  property  remains  in  his  hands,  and 
sale  thereof  is  necessary.  If  it  appears  for  the  best  inter- 
ests of  the  estate,  he  may,  at  any  time  after  filing  the  in- 
ventory, in  like  manner,  and  after  giving  like  notice,  apply 
for  and  obtain  an  order  to  sell  the  whole  of  the  personal 

Sroperty  belonging  to  the  estate,  whether  necessary  to  pay 
ebts  or  not. 

Sec.  7.  Partnership  interests  or  interests  belonging 
SSro^nd  ^  ^'^y  ^tote  by  virtue  of  any  partnership  formally  exist- 
WMid  **^**'*'  ^°?'  interests  in  personal  property  pledged,  and  dioses  m 
action  may  be  sold  in  the  same  manner  as  other  personal 
property,  when  it  appears  to  be  for  the  best  interests  of  the 
estate.  Before  confirming  the  sale  of  any  partnership  inter- 
ests, whether  made  to  the  surviving  partner  or  to  any  other 
person,  the  court  or  judge  must  carefully  inquire  into  the 
condition  of  the  partnership  afiairs,  and  must  examine  the 
surviving  partner,  if  in  the  county  and  able  to  be  present 
in  court. 

Sec.  8.  If  it  appears  that  the  sale  is  neoessary  for 
iJhirto'*d*rJS  the  payment  of  debts  or  the  family  allowance,  or  for  the 
^  Idd!  "*  ^  ^^  interests  of  the  estate  and  the  persons  interested  in  the 
property  to  be  sold,  whether  it  is  or  is  not  necessary  to  pay 
the  debts  or  family  allowance,  the  court  or  judge  must  onler 
it  to  be  made.  In  making  orders  and  sales  for  the  payment 
of  debts  or  family  allowance,  such  articles  as  are  not  nee- 
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essaiy  for  the  support  and  subsistence  of  the  family  of  the 
<leoeaent,  or  are  not  specially  bequeathed,  must  be  first 
■sold,  and  the  court  or  judge  must  so  direct. 

Sec.  9.  The  sale  of  personal  property  must  be  made 
at  public  auction  for  such  money  or  currency  as  the  court  ^^  ^  pewonai 
may  direct,  and  after  public  notice  given  for  at  least  ten  property, 
days  by  notices  posted  in  three  public  places  in  the  county, 
or  by  publication  in  a  nev/spaper,  or  both,  containing  the 
time  and  place  of  sale,  and  a  brief  description  of  the  prop- 
erty to  be  sold,  unless  for  good  reason  shown,  the  court,  or 
judge,  orders  a  private  sale  or  a  shorter  notice.  Public  sales 
of  such  property  must  be  made  at  the  court  house  door, 
or  at  the  residence  of  the  decedent,  or  at  some  other  public 
place;  but  no  sale  shall  be  made  of  any  personal  property 
which  is  not  present  at  the  time  of  sale,  unless  tne  court 
otherwise  orders. 

Summary  Sales  of  Mines  and  Mining  Interests. 

Sec.  10,     When  it  appears  from  the  inventory  of  the  ^.^  ^^^  ^ 
estate  of  any  decedent  that  his  estate  consists  in  whole  sow.how. 
or  in  part  of  mines,  or  interests  in   mines,  such  mines 
or   interests   may  be  sold  under  the  order  of  the  court 
having  jurisdiction  of  the  estate,  as  herein  provided. 

Sec.  11.     The  executor  or  administrator,  or  any  heir  Petition  for  sale, 
at  law,  or  creditor  of  the  estate,  or  any  partner  or  member  jjf wSJ  S* 
of  any  mining  company,  in  which  interests  or  shares  are  comain. 
held  or  ownea  by  the  estate,  may  file  in  court  a  petition, 
in  writing,  setting  forth  the  general  facts  of  the  estate  be- 
ing then  in  due  course  of  administration,  and  particularly 
describing  the  mine,  interest,  or  shares  which  it  is  desired 
to  sell,  and  particularly  the  condition  and  situation  of  the 
mines  or  mining  interests,  or  of  the  mining  company  in 
which  such  interests  or  shares  are  held,  and  the  grounds 
upon  which  the  sale  is  asked  to  be  made. 

Sec.  12.  Upon  the  presentation  of  such  petition,  the 
<t:>urt  or  judge  must  make  an  order  directing  all  persons  2lw![w°*' 
interested  to  appear  before  such  court,  at  a  time  and  place  IJSjf  JJ,*j^.e" 
.sj)ecified,  not  less  than  four  or  more  than  ten  weeks  from 
the  time  of  making  such  order,  to  show  cause  why  an 
order  should  not  be  granted  to  the  exec^utor  or  administra- 
tor to  sell  such  mine,  mining  interests,  shares,  or  stcxjks,  as 
are  set  forth  in  the  petition  and  belonging  to  the  estate. 
A  copy  of  the  order  to  show  cau^^e  must  lx»  |)ersonally 
served  on  all  persons  interested  in  the  estate  at  least  ten 
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days  before  the  time  appointed  for  hearing  the  petiticm,  or 
published  at  least  four  successive  weeks  in  such  newspap^ 
as  such  court  or  judee  shall  specify.  If  all  persons  in- 
terested in  the  estate  signify  in  writing  their  assent  to  such 
sale,  the  notice  may  be  dispensed  with. 
Oni«r  of  sale,  Seo.  13.     If,  upou  hearing  the  petition,  it  appears  to 

whcD^aod  how  ^jjg  satisfaction  of  the  court  that  it  is  to  the  interest  of  the 
estate  that  sudi  mining  property  or  interests  of  the  estate 
should  be  sold,  or  that  an  immediate  sale  is  necessary,  in 
order  to  secure  the  just  rights  or  interests  of  the  mining 
partners,  or  tenants  in  common,  such  court  must  make  an 
order  authorizing  the  executor  or  administrator  to  sell  sadi 
mining  interests,  mines,  or  shares,  as  hereinafter  provided. 
Further  pro-  Sec.  14.    After  the  order  of  sale  is  made,  all  fiirther 

o^orm  to  this  proccedings  for  the  sale  of  such  mining  property,  and  for 
Chapter.  the  uoticc,  report,  and  confirmation  thereof,  must  be  in 

conformity  with  the  prov&ions  of  this  Cluster. 

The  Sale  of  Real  EstaUy  Intereds  Therein^  and  Oonfiinnar 

turn  Thereof, 

To  ten  real  Sec.  15.    Whcu  a  salc  of  property  of  the  estate  is 

estate,  when.  necessaiT  tj>  pay  the  allowance  of  the.  fiunily,  or  the  debts 
outstanding  against  the  decedent,  or  the  debts,  expenses,  or 
charges  of  administration,  or  legacies,  the  executor  or  ad- 
ministrator may  also  sell  any  real  as  well  as  personal  prop- 
erty of  the  estate  for  that  purpose  upon  the  order  of  the 
court;  and  an  application  for  the  sale  of  real  property  may 
also  embrace  the  sale  of  personal  property. 

Sec.  16.  To  obain  such  order  for  the  sale  of  real 
toflfi^,^!^  property,  he  must  present  a  verified  petition  to  the  pro- 
to^t!t«ay  "**^  court,  or  judge  thereof,  setting  lorth  the  amount  of 
^^'  personal  estate  that  has  come  to  his  hands,  and  how  mudi 

thereof,  if  any,  remains  undisposed  of,  the  debts  outstand- 
ing against  uie  decedent,  as  far  as  can  be  ascertained  or 
estimated;  the  amount  due  upon  the  family  allowiMsce,  or 
that  will  be  due  after  the  same  has  been  in  force  for  one 
year;  the  debts,  expenses  and  charges  of  administration 
already  accrued,  and  an  estimate  of  what  will  or  may  aocme 
during  the  administration;  a  general  description  of  all  of 
the  r^  property  of  whic^  the  decedent  died  seized,  or  in 
which  he  had  any  interest,  or  in  which  the  estate  has  ac- 
quired any  interest,  and  the  condition  and  value  thereof, 
and  whether  the  same  be  community  or  separate  property; 
the  names  of  the  le^tees  and  devisees,  if  anv,  and  of  the 
heirs  of  the  deceased,  so  &r  as  known  to  the  petitioner. 
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If  any  of  die  matters  here  enumerated  cannot  be  asoer- 
tained,  it  mmt  be  so  stated  in  the  petition ;  but  a  failure  to 
set  forth  the  facts  showing  the  sale  to  be  neoessary  will  not 
invalidate  the  subsequent  proceeding,  if  the  defect  be  sup- 
plied by  the  proofs  at  the  hearing,  and  the  general  facts 
showing  such  necessity  be  stated  in  the  decree. 

Sec*  17.  If  it  appears  to  the  court  or  judge,  from  such  order  to  persona 
petition,  that  it  is  necessary  to  sell  the  whole  or  some  por-  ip'^"*^** 
tion  of  the  real  estate  for  the  purposes  and  reasons  men- 
tioned in  the  preceding  section,  or  any  of  them,  such 
Setition  must  be  filed,  and  an  order  thereupon  made, 
irecting  all  persons  interested  in  the  estate,  to  appear  be- 
fore the  court,  at  a  time  and  place  specified,  not  less  than 
four  nor  more  than  ten  weeks  from  the  time  of  making 
such  order,  to  show  cause  why  an  order  should  not  be 
granted  to  the  executor  or  administrator  to  sell  so  much  of 
the  real  estate  of  the  decedent  as  is  necessary. 

Sec.  18.     A  copy  of  the  order  to  show  cause  must  be  cop^  to  be 
personally  served  on  all  persons  interested  in  the  estate,  JUSj^JTSlMi- 
any  general  guardian  of  a  minor  so  interested,  and  any  cadoomade. 
l^atee,  or  devisee,  or  heir  of  the  decedent,  provided  they 
are .  residents  of  the  county,  at  least  ten  days  before  the 
time  appointed  for  hearing  die  petition,  or  be  published  four 
suooessive  weeks  in  such  newspaper  as  the  court  or  judse 
shall  direct     If  all  persons  interested  in  the  estate  join  m 
the  petition  for  the  sale,  or  signify  in  writing  their  assent 
thereto,  the  notice  may  be  dispensed  with,  and  the  hearing 
may  be  had  at  any  time. 

Sec.  19.    llie  court,  at  the  time  and  place  appointed  Heanwatter 
in  such  order,  or  at  such  other  time  to  which  the  nearin^  K^uS^!?* 
may  be  postponed,  upon  satisfactory  proof  of  jpersomu  *^*™' 
service  or  publication  of  a  copy  of  the  onler  by  affidavit  or 
otherwise,  if  the  consent  in  writing  to  such  sale  of  all 
parties  interested  is  not  filed,  must  proceed  to  hear  the 
petition,  and  hear  and  examine  the  all^ations  and  proofs  of 
the  petitioners,  and  of  all  persons  interested  in  tne  estate 
who  may  oppose  the  application.    All  claims  against  the 
decedent  not  before  presented,  if  the  period  of  presentation 
has  not  elapsed,  may  be  presented  and  passed  upon  at  the 
hearing. 

Sec.  20.    The  executor,  administrator,  and  witnesses  Admintetratov, 
may  be  examined  on  oath  by  either  party,  and  process  to  ^mloS.^ 
compel  them  to  attend  and  testify  may  be  issued  by  the 
court  or  judge,  in  the  same  manner  and  with  like  efiect^as- 
in  other  cases. 
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To  sell  real 
estate,  or  any 
.part,  when. 


Order  of  sale, 
when  to  he 
made. 


What  order  of 
sale  mint  con- 
biin. 


May  be  at 

public  or  private 
sale. 


Interested  per- 
sons may  apply 
for  Older  ot  sale. 


Sec.  21.  If  it  appears  neoessary  to  sell  a  part  of  the 
real  estate,  and  that  by  a  sale  thereof  the  residue  of  the 
estate,  real  or  personal,  or  some  specific  part  thereof,  would 
be  greatly  injured  or  diminished  in  value,  or  subjected  to 
expense,  or  rendered  unprofitable,  or  that  after  any  such 
sale  the  residue  would  be  so  small  in  quantity  or  value,  or 
would  be  of  such  a  character  with  reference  to  its  future 
disposition  among  the  heirs  or  devisees,  as  clearly  to  render 
it  for  the  best  interest  of  all  concerned  that  the  same  should 
be  sold,  the  court  may  authorize  the  sale  of  the  whole 
estate,  or  of  any  part  thereof  necessary  and  for  the  best 
interest  of  all  concerned. 

Sec.  22.  If  the  court  is  satisfied,  after  a  full  hear- 
ing upon  the  petition  and  an  examination  of  the  proofs  and 
all^tions  of  the  parties  interested,  that  a  sale  of  the  whole 
or  some  portion  of  the  real  estate  is  necessary  for  any  of  the 
causes  mentioned  in  this  Chapter,  or  if  such  sale  be  assented 
to  by  all  the  persons  interested,  an  order  must  be  made  to 
sell  the  whole,  or  so  much  and  such  parts  of  the  real  estate 
described  in  the  petition,  as  the  court  shall  judge  necessary 
or  beneficial. 

Sec  23.  The  order  of  sale  must  describe  the  lands 
to  be  sold  and  the  terms  of  sale,  which  may  be  for  cash,  or 
on  a  credit  not  exceeding  one  year,  payable  in  gross  or  in 
instalments,  and  in  such  kind  of  money,  with  interest,  as 
the  court  may  direct.  The  land  may  be  sold  in  one  parcel 
or  in  subdivisions,  as  the  executor  or  administrator  shall 
judge  most  beneficial  to  the  estate,  unless  the  court  other- 
wise specially  directs.  If  it  appears  that  any  part  of  such 
real  estate  has  been  devised,  and  not  charged  in  such  de\nse 
with  the  payment  of  debts  or  l^acies,  the  court  must  order 
the  remamder  to  be  sold  before  that  so  devised.  Every 
such  sale  must  be  ordered  to  be  made  at  public  auction, 
unless,  in  the  opinion  of  the  court,  it  would  benefit  the 
estate  to  sell  the  whole  or  some  part  of  such  real  estate  at 
private  sale.  The  court  may,  if  the  same  is  asked  for  in 
the  petition,  order  or  direct  such  real  estate,  or  any  part 
thereof,  to  be  sold  at  either  public  or  private  sale,  as  the 
executor  or  administrator  shall  judge  to  be  most  beneficial 
for  the  estate.  If  the  executor  or  administrator  neglects  or 
refuses  to  make  a  sale  uuder  the  order,  and  as  directed 
therein,  he  may  be  compelled  to  sell,  by  order  of  the  court, 
made  on  motion,  after  due  notice  by  any  party  interested. 
*  Sec.  24.  If  the  executor  or  administrator  n^leets  to 
apply  for  an  order  of  sale  where  it  is  necessarj',  any  per- 
son interested  may  make  application  therefor,  in  the  same 
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manner  as  the  executor  or  administrator,  and  notice  thereof 
must  be  given  to  the  executor  or  administrator,  before  the 
hearing.  The  petition  of  such  applicant  must  contain  as 
many  of  the  matters  set  forth  in  Section  16  of  this  Chapter 
as  he  can  ascertain,  and  the  decree  of  sale  must  fix  the 
period  of  time  within  which  the  executor  or  administrator 
must  make  the  sale. 

Sec.  25.  When  a  sale  is  ordei-od,  and  is  to  be  made  Notice  of  saie.. 
at  public  auction,  notice  of  the  time  and  place  of  sale  must 
be  posted  in  at  least  three  public  places  in  the  county  in 
which  the  land  is  situated,  and  published  in  a  newspaper, 
if  there  be  one  printed  in  the  same  county,  but  if  none, 
then  in  such  paper  as  the  court  may  direct,  for  three  weeks 
successively  next  before  the  sale.  The  lands  and  tenements 
to  be  sold  must  be  described  with  common  certainty  in  the 
notice. 

Sec.  26.  Sales  at  public  auction  must  be  made  in  the  ^j^^  ^^  ^^^ 
county  where  the  land  is  situated;  but  when  the  land  is 
situated  in  two  or  more  counties,  it  may  be  sold  in  either. 
The  sale  must  be  made  between  the  hours  of  nine  o'clock 
in  the  morning  and  the  setting  of  the  sun  on  the  same  day, 
and  must  be  made  on  the  day  named  in  the  notice  of  sale 
unless  the  same  is  postponed. 

Sec.  27.     Wnen  a  sale  of  real  estate  is  ordered  to  be  p^^^^^^  sale  of ' 
made  at  private  sale,  notice  of  the  same  must  be  posted  up  real  esute,  how 
in  at  least  three  public  places  in  the  county  in  which  the  "  **     °*'^*" 
land  is  situated,  and  puolished  in  a  newspaper  if  there  be 
one  printed  in  the  same  county,  if  none,  then  in  such  paper 
as  the  court  or  judge  thereof  may  direct,  for  two  weeks  suc- 
cessively next  before  the  day  on  or  after  which  the  sale  is  to 
be  made,  in  which  the  lands  and  tenements  to  be  sold  must 
be  described  with  common  certainty.    The  notice  must  state 
a  day  on  or  after  which  the  sale  will  be  made,  and  a  place 
where  offers  or  bids  will  he  received.   The  day  last  referred 
to  must  be  at  least  fifteen  days  from  the  first  publication  of 
notice,  and  the  sale  must  not  be  made  before  that  day,  but 
must  be  made  within  six  months  thereafter.     The  bids  or  bhis,  when  and 
offers  must  be  in  writing,  and  may  be  left  at  the  place  ^°^  received. 
designated  in  the  notice,  or  delivered  to  the  executor  or  ad- 
ministrator personally,  at  any  time  afl:er  the  first  publica- 
tion of  the  notice  and  before  the  making  of  the  sale.     If  it 
be  shown  that  it  will  be  for  the  best  interest  of  the  estate, 
the  court  or  judge  may,  by  an  order,  shorten  the  time  of 
notice,  which  shall  not,  however,  be  less  than  one  week, 
and  may  provide  that  the  sale  may  be  made  on  or  aft^er  a 
day  less  than  fifteen,  but  not  less  than  eight  days  from  the 
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first  publication  of  the  notioey  in  which  case  the  notice  of 

sale  and  the  sale  may  be  made  to  correspond  with  sudi 

order. 

Ninety  percent.  Sec.  28.    No  Sale  of  real  estate  at  private  sale  shall 

!Li?J'If.!!rL     be  confirmed  by  the  court,  unless  the  sum  ofiered  is  at  least 

value  must  He,  nt^iiij*  i 

offered.  umcty  pcr  cent,  of  the  appraised  value  thereof,  nor  unless 

such  real  estate  has  been  appraised  within  one  year  of  the 
time  of  such  sale.  If  it  has  not  been  so  appraised,  or  if 
the  court  is  satisfied  that  the  appraisement  is  too  high  or 
too  low,  appraisers  must  be  appointed,  and  they  must  make 
an  appraisement  thereof,  in  tne  same  manner  as  in  case  of 
an  original  appraisement  of  an  estate.  Thia  may  be  done 
at  any  time  before  the  sale  or  the  confirmation  thereof. 
Purehase  money  oEC.  29.    The  cxecutor  or  administrator  must,  wh^ 

hi^m*!^^'*  tbe  sale  is  made  upon  a  credit,  take  the  notes  of  the  pur- 
chaser for  the  purchase  money,  with  a  moii^gage  on  the 
property  to  secure  their  payment;  Providedf  Tnat  at  least 
ten  per  cent,  of  the  purchase  money  shall  be  at  time 
of  sale. 
.  Sec.  30.    The  executor  or  administrator  shall  within 

timT^dTuiT^  thirty  days  after  making  any  sale  of  real  estate,  make  a 
au^te^ordkired?  rctum  of  his  proceediuffs  to  tiie  court,  whidi  must  be  filed 
in  the  office  of  the  clerk.  A  hearing  upon  the  return  of 
the  proceedings  may  be  asked  for  in  the  return  or  by 
petition  subsequently,  and  thereupon  the  court  or  judge 
must  fix  the  day  for  hearing,  of  which  notice  of  at  least 
ten  days  must  oe  given  by  the  clerk,  by  notices  posted  in 
at  least  three  public  places  in  the  county,  or  by  publication 
in  a  newspaper,  or  both,  as  the  court  or  judge  snail  direct, 
and  must  briefly  indicate  the  land  sold,  the  sum  for  which 
it  was  sold,  and  must  refer  to  the  return  for  further  par- 
ticulars. Upon  the  hearing  the  court  must  examine  the 
return  and  witnesses  in  relation  to  the  same,  and  if  the  pro- 
<3eedings  were  unfair,  or  the  sum  bid  disproportionate  to  the 
value,  and  if  it  appear  that  a  sum  exceeding  such  bid  at 
least  ten  per  cent,  exclusive  of  the  expenses  of  a  new  sale, 
may  be  ootained,  the  court  may  vacate  the  sale  and  direct 
another  to  be  had,  of  which  notice  must  be  given,  and  the 
sale  in  all  respects  conducted  as  if  no  previous  sale  had 
taken  place.  If  an  ofier  of  ten  per  cent,  more  in  amount 
than  mat  named  in  tiie  return  be  made  to  the  court  in 
writing,  by  a  responsible  person,  it  is  in  the  discretion  of 
the  court  to  accept  such  offer  and  confirm  the  sale  to  such 
j)erson,  or  to  order  a  new  sale. 
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Sbc-  31.    When  return  of  the  sale  is  made  and  filed, 
any  person  interested  in  the  estate  may  file  written  objeo-  ti^,  when  Md 
tions  to  the  confirmation  thereof,  and  may  be  heard  thereon,  ^^° 
when  the  return  is  heard  by  the  court  or  judge,  and  may 
produce  witnesses  in  support  of  his  objections. 

Sec.  32.  If  it  appears  to  the  court  that  the  sale  was  when  order  of 
legally  made  and  fairly  conducted,  and  that  the  sum  bid  ~^'S5d^i!id 
was  not  disproportionate  to  the  value  of  the  property  sold,  ^»»e"  «»«• 
and  that  a  er^ter  sum,  as  above  specified,  cannot  be  ob- 
tained, or  if  the  increased  bid  mentioned  in  Sectidn  30  of 
this  Chanter  be  made  and  accepted  by  the  court,  the  court 
must  make  an  order  confirming  the  sale,  and  directing  con- 
veyances to  be  executed.  The  sale  from  that  time  is  con- 
firmed and  valid,  and  a  certified  copy  of  the  order  confirm- 
ing it  and  directing  conveyances  to  be  executed,  must  be 
recorded  in  the  office  of  the  recorder  of  the  county  in 
which  the  land  sold  is  situated.  If,  after  the  confirmation, 
the  purchaser  neglects  or  refiises  to  comply  with  the  terms 
of  sole,  the  court  may,  on  motion  of  the  executor  or  ad- 
ministrator, and  after  notice  to  the  purchaser,  order  a  re- 
sale to  be  made  of  the  property.  If  the  amount  realized 
on  sudi  re-sale  does  not  cover  the  bid -and  the  expenses  of 
the  previous  sale,  such  purchaser  is  liable  for  the  aeficiency 
to  the  estate. 

Sec.  33.  Conveyances  must  thereupon  be  executed 
to  the  purchaser  by  the  executor  or  administrator,  and  they  "^y*""*- 
must  refer  to  the  orders  of  the  court  authorizing  and  con- 
firming the  sale  of  the  property  of  the  estate,  and  directing 
conveyances  thereof  to  be  executed,  and  to  the  record  of 
the  order  of  confirmation  in  the  office  of  the  county  re- 
corder, either  by  the  date  of  such  recording,  or  by  the  date, 
volume,  and  page  of  the  record,  and  such  reference  shall 
have  the  same  efiect  as  if  the  orders  were  at  large  inserted 
in  the  conveyance.  Conveyances  so  made  convey  all  the 
right,  title,  interest,  and  estate  of  the  decedent  in  die  prem- 
ises at  the  time  of  his  death;  if  prior  to  the  sale,  by  opera- 
tion of  law  or  otherwise,  the  estate  has  acquired  any  right, 
title,  or  interest  in  the  premises,  other  than  or  in  addition 
to  that  of  the  decedent  at  the  time  of  his  death,  such  right, 
title,  or  interest,  also  passes  by  such  conveyances. 

Sec.  34.    Before  any  order  is  enterea  confirming  the  order  of  con- 
sale,  it  must  be  proved  to  the  satisfaction  of  the  court  that  Jj^^^"'  "^^ 
notice  was  given  of  the  sale  as  prescribed,  and  the  order  of 
confirmation  must  show  that  sudi  proof  was  made. 

Sec.  35.  If  at  the  time  appointed  for  the  sale,  the  execu-  Saie  may  be 
tor  or  administrator  deems  it  for  the  interest  of  all  persons  p**"p**"**- 
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oonoemed  therein  that  the  same  be  postponed,  he  may  post- 
pone it  from  time  to  time,  not  exceeding  in  all  three 
months. 
Notkeof  Sec.  36.     In  case  of  postponement,  notice  thereof 

pottponemcnt     ^yg^  jjg  given,  by  a  public  dedantion,  at  the  time  and 

Elace  first  appointed  for  the  sale,  and  if  the  postponement 
e  for  more  tnan  one  day,  farther  notice  must  be  given,  by 
posting  notices  in  three  or  more  public  places  in  theoounty 
where  the  land  is  situated,  or  puulishing  the  same,  or  both, 
as  the  time  and  circumstances  will  admit. 
Where  paymeiit  Sec.  37.     If  the  testator  makes  provision  by  his  will, 

i^M  1&*by  ^^  designates  the  estate  to  be  appropriated  for  the  payment 
Witt.  of  his  debts,  the  expenses  of  adrainistration,  or  famUy  ex- 

penses, they  must  be  paid  acoordincc  to  such  provisioD  or 
Etioi  out  of  the^te  th..  IppropritS,  so  &r  « 
the  same  is  sumcient. 
Sale  without  Sec.  38.     When  property  is  directed  by  the  will  to 

5I^i'»w2ritJr  b®  sold,  or  authority  is  given  by  the  will  to  sell  property, 
the  executor  may  sell  any  property  of  the  estate  without 
order  of  the  court,  and  at  either  public  or  private  sale,  and 
with  or  without  notice,  as  the  testator  may  have  directed, 
but  the  executor  must  make  return  of  such  sales,  as  in 
other  cases;  and  if  directions  are  eiven  in  the  will  as  to 
'  the  mode  of  selling,  or  the  particular  property  to  be  sold, 
such  directions  must  be  observed*  In  either  case  no  title 
passes  unless  the  sale  be  confirmed  by  the  court. 
wheic  moviiion  Sec.  39.     If  the  provisiou  made  by  the  will,  or  the 

^rwiu Intuffi-  estate  appropriated  therefor,  is  insufficient  to  pay  the  debts, 
expenses  of  administration,  and  family  expenses,  that  por- 
tion of  the  estate  not  devised  or  disposed  of  by  tlie  will, 
if  any,  must  be  appropriated  and  disposed  of  for  that  pur- 
pose, according  to  the  provisions  of  tnis  Chapter. 
Estate  sui^ect  Sec.  40.    The  cstate,  real  and  personal,  given  by  wiU 

to  debts,  etc  ^  l^atecs  or  devisees,  is  liable  for  the  debts,  expenses  of 
administration,  and  family  expenses,  in  proportion  to  the 
value  or  amount  of  the  several  devises  or  lesades;  but 
specific  devises  or  l^?acies  are  exempt  from  suoi  liability, 
it  there  is  other  sumcient  estate. 
CoatributioB  Sec.  41.    When  an  estate  given  by  will  has  been 

among  legatees,  g^jj   f^j.  ^^    payment  of  debts    or    expenses,  all    the 

devisees  and  legatees  must  contribute  according  to  their 
respective  interests  to  the  devisee  or  legatee  whose  devise  or 
l^acy  has  been  taken  therefor,  and  the  court,  when  distri- 
bution is  made,  must  by  decree  for  that  purpose,  settle  the 
amount  of  the  several  liabilities,  and  decree  the  amount 
each  person  shall  contribute,  and  reserve  the  same  from 
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their  distributive  shares,  respectively,  for  the  purpose  of 
paying  each  oontributicm. 

Sec.  42.     If  a  decedent,  at  the  time  of  his  death,  was  Contracts  fi>r 
possessed  of  a  contract  f(»*  the  purchase  of  lands,  his  in-  Ellid^y  be 
terest  in  such  land  and  under  such  contracts  may  be  sold  ^^^  ^^* 
on  the  application  of  his  executor  or  administrator,  in  the 
same  manner  as  if  he  had  died  seieed  of  such  lands ;  and 
the  same  proceedings  may  be  had  for  that  purpose  as  are 
prescribed  in  this  Chapter  for  the  sale  of  lands  of  which 
he  died  seized,  except  as  hereinafter  provided. 

Sec.  43.  Tlie  sale  must  be  made  subject  to  all  pay-  conditions  or 
ments  that  may  thereafter  become  due  on  such  contracts,  '*^- 
and  if  there  are  any  such,  the  sale  must  not  be  confirmed 
by  the  court  until  the  purchasers  execute  a  bond  to  the 
executor  or  administrator  for  the  benefit  and  indemnity  of 
himself  and  of  the  persons  entitled  to  the  interest  of  the 
decedent  in  the  lands  so  contracted  for,  in  double  the  whole 
amount  of  payments  thereafter  to  become  due  on  such  con- 
tract^ with  such  sureties  as  the  court  or  judee  shall  approve. 

Sec.  44.  The  bond  must  be  conditioned  that  the  pu^haserto 
purchaser  will  make  all  payments  for  such  land  that  be-  s^^  ^»«i 
oome  due  aft»r  the  date  of  the  sale,  and  will  fully  in- 
demniiy  the  executor  or  administrator  and  the  persons  so 
entitled,  against  all  demands,  costs,  charges  and  expenses, 
by  reason  of  any  covenant  or  agreement  contained  in  such 
oontract. 

Sec.  46.  Upon  the  confirmation  of  the  sale,  the  ex-  ^J^^JSJ^Jf  * 
ecator  or  administrator  must  execute  to  the  purchaser  an 
assignment  of  the  contract,  which  vests  in  the  purchaser, 
his  heirs  and  assigns,  all  the  right  title  and  interest  of  the 
estate,  or  of  the  persons  entitlol  to  the  interest  of  the  de- 
cedent in  the  lands  sold  at  the  time  of  the  sale;  and  the 
purchaser  has  the  same  rights  and  remedies  against  the 
vendor  of  sudi  land  as  the  decedent  would  have  had  if  he 
were  living. 

Sec.  46.  When  any  sale  is  made  by  an  executor  or  ^^^^^' 
administrator,  pursuant  to  provisions  of  this  Chapter,  of  mton  of *?«n<fa 
lands  subject  to  any  mortgage  or  other  lien,  which  is  a  otkSiI"^'^'* 
valid  claim  asaiast  the  estate  of  the  decedent,  and  has  been 
presented  and  allowed,  the  purchase  money  must  be  ap- 
plied, after  paying  the  necessary  expenses  of  the  sale,  first, 
to  the  payment  and  satis&ction  of  the  mortgage  or  lien, 
and  the  residue,  if  any,  in  due  course  of  administration. 
The  application  of  the  purchase  money  to  the  satisfaction 
of  the  mortgage  or  lien  must  be  made  without  delay,  and 
the  land  is  subject  to  such  mortgage  or  lien  until  die  pur- 
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chase  money  has  been  actually  so  applied.  No  claim 
against  any  estate,  which  has  been  presented  and  allowed, 
is  affected  by  the  statutes  of  limitations,  pending  the  pro- 
ceedings for  the  settlement  of  the  estate.  The  pnrdiase 
money,  or  so  much  thereof  as  may  be  sufficient  to  pay  such 
mortgage  or  lien,  with  interest,  and  any  lawful  costs  and 
charges  thereon,  may  be  paid  into  the  court,  to  be  received 
by  the  clerk  thereof,  whereupon  the  mortgage  or  lien  upon 
the  land  must  cease,  and  the  purchase  money  must  be  paid 
over  by  the  clerk  of  the  court  without  delay,  in  payment 
of  the  expenses  of  the  sale,  and  in  satisfaction  of  the  debt 
to  secure  which  the  mortgage  or  other  lien  was  taken,  and 
the  surplus,  if  any,  at  once  returned  to  the  executor  or  ad- 
ministrator,  unless  for  good  mnse  shown,  after  notice  to 
the  executor  or  administrator,  the  court  otherwise  directs. 

Sec.  47.  At  any  sale,  under  order  of  the  court,  of 
lands  upon  which  there  is  a  mortgage  or  lien,  the  holder 
thereof  may  become  the  purchaser,  and  his  receipt  for  the 
amount  due  him  from  the  proceeds  of  the  sale  is  a  pay- 
ment protanto.  If  the  amount  for  which  he  pnrchasea  the 
rop^iy  is  insufficient  to  defray  the  expenses  and  discham 
is  mortgage  or  lien,  he  must  pay  to  the  court,  or  the  dene 
thereof,  an  amount  sufficient  to  pay  such  expenses. 

Sec.  48.  If  there  is  any  neelect  or  misconduct  in 
the  proceedings  of  the  executor  or  aaministrator  in  relation 
to  any  sale  by  which  any  person  interested  in  the  estate 
suffers  damage,  the  party  aggrieved  may  recover  the  same 
in  an  action  upon  the  bond  of  the  executor  or  administana- 
tor^  or  otherwise. 

Sec.  49.  Any  executor  or  administrator  who  fraudu- 
lently sells  any  real  estate  of  a  decedent  contrary  to  or 
otherwise  than  under  the  provisions  of  this  Chapter,  is 
liable  in  double  the  value  of  the  land  sold,  as  liquidated 
damages,  to  be  recovered  in  an  action  by  the  person  having 
an  estate  of  inheritance  therein. 

Sec.  50.  No  action  for  the  recovery  of  any  estate 
sold  by  an  executor  or  administrator,  under  the  provisions 
of  this  Chapter,  can  be  maintained  by  any  heir  or  other 
person  claiming  under  the  decedent,  unless  it  be  com- 
menced within  three  years  next  after  such  sale.  An  action 
to  set  aside  the  sale  may  be  instituted  and  maintained  at 
any  time  within  three  years  from  the  discovery  of  the 
fraud,  or  other  grounds  upon  which  the  action  is  based. 

Sec.  61.  The  preceding  section  shall  not  apply  to 
minors  or  others  under  any  l^al  disability  to  sue  at  the 
time  when  the  right  of  action  first  accrues;  but  all  such 
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persons  may  oommenoe  an  action  at  any  time  within  one 
year  after  the  removal  of  the  disability. 

Sec.  52.  When  a  sale  has  been  made  by  an  executor  Account  of  wie 
or  administrator  of  any  property  of  the  estate,  real  or  per-  ^ 
sonal,  he  must  return  to  the  court,  within  thirty  days  there- 
aftser,  an  account  of  sales  verified  by  his  affidavit.  If  he 
n^Iects  to  make  such  return,  he  mav  be  punished  by  at- 
taSimenty  or  his  letters  may  be  revoked,  one  day's  notice 
having  been  first  given  him  to  appear  and  show  cause  why 
such  attachment  snould  not  issue,  or  such  revocation  should 
not  be  made. 

Sec.  53.      No  executor  or  administrator  must,  di-  Executor,  etc., 
rectly  or  indirectly,  purchase  any  property  of  the  estate  he  JJidSiL. 
represents,  nor  must  be  interestea  m  any  sale. 


Chapter  VIII. 

Of  the  Powers  and  Duties  of  Executors  and  Administrators, 
and  of  the  Management  of  Estaies. 

Sec.  1.    The  executor  or  administrator  must  take  into         ^^^  ^ 
his  possession  all  the  estate  of  the  decedent,  real  and  per-  take  poMMrMioo 
sonal,  and  collect  all  debts  due  to  the  decedent  or  to  the  es-  «tite,*"'*" 
tate.     For  the  purpose  of  bringing  suits  to  quiet  title,  or 
for  partition  of  such  estate,  the  possession  of  the  executors 
or  administrators  is  the  possession  of  the  heirs  or  devisees; 
such  possession  by  the  heirs  or  devisees  is  subject,  however, 
to  the  possession  of  the  executor  or  administrate  for  the 
purposes  of  administration  as  provided  in  this  Act» 

Sec.  2.     Actions  for  the  recovery  of  any  property,  ActioM  for 
real  or  personal,  or  for  the  possession  thereof,  and  all  ao-  JJ^*,!^°^ 
tions  founded  upon  contracts,  may  be  maintained  by  and 
against  executors  and  administrators,  in  all  cases  in  which 
the  same  might  have  been  maintained  by  or  i^ainst  their 
respective  testators  or  intestates. 

Seo.  3.     Executors  and  aduHmstrators  txtsey  maintain  ^.y  matnuin. 
actions  against  any  person  who  has  wasted,  destroyed,  taken,  »«»»»«*•  ^ 

•^  .^r  _,j,i_.  '  x*.j         2»  waste,  conv>er- 

or  earned  away,  or  converted  to  hib  own  use,  the  goods  of  mod  and  tnrs- 
their  testator  or  intestate  in  his  lifetime.     They  may  also  ^^' 
nudntain  actions  for  trespass  committed  on  real  estate  of 
the  decedent  in  his  lifetime; 
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Sec.  4.     Any  person  or  his  personal  representative 

Axecutor,  etc*.  ••  t  •  i*  j»* 

may  be  sued  for  may  maintain  an  action  against  the  executor  or  aaminis* 
"^""^f^SicSBnt  trator  of  any  testator  or  intestate  who  in  his  lifetime  has 


wasted,  destroyed,  taken,  or  carried  away,  or  converted  to 
his  own  use,  the  goods  or  chattels  of  any  such  person,  or 
committed  any  trespass  on  the  real  estate  of  sudi  person. 
Surviving  part-  Sec.  5.    Whcu  a  partnership  exists  between  the  de- 

bSiTOM**itt:"'*  cedent,  at  the  time  of  his  death,  and  any  other  person,  the 
surviving  partner  has  the  right  to  continue  in  possession  of 
the  partnership,  and  to  settle  its  business,  but  the  interest 
of  the  decedent  in  the  partnership  must  be  included  in  the 
inventory  and  be  appraised  as  bther  property.  The  sur- 
viving partner  must  settle  the  affairs  of  the  partnership 
without  delay  and  account  with  the  executor  or  adminis- 
trator, and  pay  over  such  balances  as  may  from  time  to 
time  be  payable  to  him  in  right  of  the  decedent.  Upon 
the  application  of  the  executor  or  administrator,  the  court 
or  judge  may,  whenever  it  appears  necessary,  order  the  sur- 
viving partner  to  render  an  account,  and  in  case  of  negled 
or  rerasal  may,  after  notice,  compel  it  by  attachment;  and 
the  executor  or  administrator  may  maintain  against  him  any 
action  which  the  decedent  could  have  maintained. 
Actions  OB  bond  SiEC.  6.     Au  administrator  may,  in  his  own  name,  for 

of  executor,  etc.  ^hc  usc  and  benefit  of  all  parties  interested  in  the  estate, 
maintain  actions  on  the  bond  of  an  executor,  or  of  any 
former  administrator  of  the  same  estate. 
whatejMCtttor*  '^^^*  '^'    ^  actiou  by  or  against  executors,  it  is  not 

toTJSoM^**     necessary  to  join  those  as  parties  who  may  have  been  ap- 
pointed by  the  court  but  who  have  not  qualified. 
May  compound.  Sec.  8.     Whcncvcr  a  debtor  of  the  decedent  is  unable 

to  pay  all  his  debts,  the  executor  or  administrator,  with  the 
approbation  of  the  court  or  judge,  may  compound  with 
\k\m  and  give  a  discharge  upon  receiving  a  fair  and  just 
dividend  of  his  effects.  A  compromise  may  also  be  au- 
thorized when  it  appears  to  be  just^  and  for  the  best  inter* 
ests  of  the  estate. 

Sec.  9.  When  there  is  a  deficiency  of  assets  in  the 
^i^rtvfnudu-  hands  of  an  executor  or  administrator,  and  when  the  deoe- 
of"bv  toSS?!*  dent,.in  his  lifetime,  has  conveyed  any  real  estate,  or  any 
rights  or  interests  therein,  with  intent  to  defraud  his  credi- 
tors, or  to  avoid  any  right,  debt,  or  duty  of  any  person,  or 
has  so  conveyed  such  estate  that  by  law  the  deeds  or  oon- 
veyances  are  void  as  against  creditors,  the  executor  or  ad- 
ministrator must  conmience  and  prosecute  to  final  judgment 
any  proper  action  for  the  recovery  of  the  same,  ana  may 
recover  for  the  benefit  of  the  creditors  all  such  real  estate 
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SO  fraudulently  oonveyed,  and  may  also  for  the  benefit  of 
the  creditors  sue  for  and  recover  all  goods,  chattels,  rights 
or  credits  which  have  been  so  conveyed  by  the  decedent  in 
his  lifetime,  whatever  may  have  been  the  manner  of  such 
fraudulent  conveyance. 

Sbc.  10.     No  executor  or  administrator  is  bound  to  when  execator 
sue  for  such  estate  as  mentioned  in  the  preceding  section  ^  '^'  ^^* 
for  the  benefit  of  the  creditors,  unless  on  application  of 
creditors,  who  must  pay  such  part  of  the  costs  and  expenses 
of  the  suit,  or  give  such  security  to  the  executor  or  admin- 
istrator therefor  as  the  court  or  judge  shall  direct 

Sbc.  II.  All  real  estate  so  recovered  must  be  sold  Disposition  or 
for  the  payment  of  debts  in  the  same  manner  as  if  the  JJ^^«  "^''' 
decedent  had  died  seized  thereof,  upon  obtaining  an  order 
therefor  from  the  court;  and  the  proceeds  of  all  goods, 
chattels,  rights,  and  credits  so  recovered  must  be  appropri- 
ated in  payment  of  the  debts  of  the  decedent  in  the  same 
manner  as  other  property  in  the  hands  of  the  executor  or 
administrator. 


Chapter  IX. 

Of  the  Oonveycmoe  of  Real  Estate  by  Exeeuiars  and  Admifir 

istrators  in  Certain  Ques. 

Ssa  1.    When  a  person  who  is  boiind  bv  contract  in  , 
writing  to  convey  any  real  estate,  dies  before  making  the  complete  «». 
conveyance,  and  in  all  cases  when  such  decedent,  if  living,  ^rLSoc'*'*  ^ 
might  be  compelled  to  make  such  conveyance,  the  court 
may  make  a  decree  authorizing  and  directing  his  executor 
or  administrator  to  convey  such  real  estate  to  the  person 
entitled  thereto. 

Sec.  2.    On  the  presentation  of  a  verified  petition  by  ^  . . 
any  pe»on  claiming  to  be  entided  to  snch  conve^oe  from  t^^^JT 
an  executor  or  administrator,  setting  forth  the  fiicts  upon  ^^u^S^c* 
which  the  daim  is  predicated,  the  court,  or  judge,  must  ap-  ^  i>au^- 
point  a  time  and  place  fo/  hearing  the  petition,  and  most 
order  notice  thereof  to  be  published  at  least  four  successive 
weeks  before  such  hearing,  in  such  newspaper  in  this  Terri- 
tory as  he  may  designate,  or  by  posting  notices  in  at  least 
three  public  places  in  the  county. 
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Sec.  3.  At  the  time  and  place  appointed  for  the 
hearing,  or  at  such  other  time  to  which  the  same  maj  be 
postponed,  upon  satisfactory  proof  by  affidavit  or  otherwise 
of  the  due  publication  of  tihe  notice  or  posting  thereof,  the 
court  must  proceed  to  a  hearing/ and  all  persons  interested 
in  the  estate  may  appear  and  contest  such  petition,  by  filing 
their  objections  in  writing,  and  the  court  may  examine,  on 
oath,  the  petitioner  and  all  who  may  be  produced  before 
him  for  that  purpose. 

Sec.  4.  If,  after  a  full  hearine  upon  the  petition  and 
objections,  and  examination  of  the  racts  and  circumstances 
of  the  claim,  the  court  is  satisfied  that  the  petitioner  is  en- 
titled to  a  conveyance  of  the  real  estate  described  in  th«^ 
petition,  a  decree  authorizing  and  directing  the  executor  or 
administrator  to  execute  a  conveyance  thereof  to  the  peti- 
tioner must  be  made,  entered  on  the  minutes  of  the  oourt 
and  recorded. 

Sec.  5.  The  executor  or  administrator  must  execute 
the  conveyance  according  to  the  directions  of  the  decree,  a 
certified  copy  of  which  must  be  recorded  with  the  deed  in 
the  office  of  the  recorder  of  the  county  where  the  lands  lie, 
and  is  prima  fa/Ae  evidence  of  the  correctness  of  the  pro- 
ceedings, and  of  the  authority  of  the  executor  or  adminis- 
trator to  make  the  conveyance. 

Sec.  6.  If,  upon  a  hearing,  as  hereinbefore  provided, 
the  right  of  the  petitioner  to  have  a  specific  performance 
of  the  contract,  is  found  to  be  doubtful,  the  oourt  mast 
dismiss  the  petition  without  prejudice  to  the  right  of  the 
petitioner,  who  may,  at  any  time  within  six  months  there- 
after, proceed  by  action  to  enforce  a  specific  performance 
thepeof. 

Sec.  7.  Every  conveyance  made  in  pursuance  of  a 
decree  as  provided  in  this  Chapter,  shall  pass  the  title  to 
the  estate  contracted  for  as  niUy  as  if  the  contracting 
party  himself  were  still  living  and  executed  the  con- 
veyance. 

Sec.  8.  A  copy  of  the  decree  for  a  conveyance,  as 
provided  in  this  Chapter,  duly  certified  and  recorded  in 
the  office  of  the  recorder  of  the  county  where  the  lands 
lie,  gives  the  person  entitled  to  the  conveyance  a  rieht  to 
the  possession  of  the  lands  contracted  for,  and  to  houi  the 
same  according  to  the  terms  of  tLe  intended  conveyance,  in 
like  manner  as  if  they  had  beenoonveyed  in  pursuance  of 
the  decree. 
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Sec.  9,     The  recording  of  any  decree,  as  provided  in  SS'd^iui" 
the  preceding  section,  shall  not  prevent  the  court  making  S»SSf*e£!**' 
the  decree  fi^m  enforcing  the  same  by  other  process* 

Sec.  10.     If  die  person  entitled  to  the  conveyance  where  pany 
dies  before  the  commencement  of   proceedings  therefor  ^^^^^^^L 
ander  this  Chapter,  or  before  the  completion  of  the  con-  i»  <>•»<»• 
veyance,  any  person  entitled  to  succeed  to  his  rights  in  the 
contract,  or  the  executor  or  administrator  of  sucuq  decedent, 
may,  for  the  benefit  of  the  person  so  entitled,  commence 
8u<di  proceedings  or  prosecute   any  already  commenced, 
andf   the    conveyance  must  be  so  made  as  to  vest  the 
estate  in  the  persons  entitled  to  it,  or  in  the  executor  or  ad- 
ministrator, for  their  benefit. 

Sec.  11.    The  decree  provided  for  in  this  Chapter  Decree  may 
may  direct  the  possession  of  the  property  therein  descrioed  S'lK^?!?JS^**" 
to  be  surrendered  to  the  person  entitled  thereto,  upon  his  ^*'^- 
producing  the  deed  and  certified  copy  of  the    decree, 
when,  by  the  terms  of  the  contract,  possession  is  to  I)e 
surrendered. 


Chafteb  X. 
Acoou/niSy  and  the  Payment  of  Debts. 

Sec.  1.    No  executor  or  administrator  is  chargeable  when  executor 
upon  any  special  promise  to  answer  damages  or  to  pay  the  SirlmiTr*'""*^ 
debts  of  the  testator  or  intestate  out  of  his  own  estate,  un-  "«<>>«• 
less  the  agreement  for  that  purpose,  or  some  memorandum 
or  note  thereof,  expressing  the  consideration  therefor  is  in 
writing  and  signed  bv  such  executor  or  administrator,  or 
by  some  other  person  by  him  thereunto  specially  authorized. 

Seo.  2.     Every  executor  and  administrator  is  charge-  Executor  to  be 
able  in  his  account  with  the  whole  of  the  estate  of  flie  ^*Jf  ^r.****  *" 
decedent  which  may  come  into  his  possession  at  the  value 
of  the  appraisement  contained  in  the  inventory,  except  as 
provided  in   the  following  sections,  and  with    all    the 
mterests,  profits  and  income  of  the  estate. 

Seo.  3.  He  shall  not  make  profit  by  the  increase.  Not  to  pr»iit  or 
nor  suffer  loss  by  the  decrease  or  destruction,  without  his  ******y  **••'*• 
fault,  of  any  part  of  the  estate.  He  must  account  for  the 
excess  when  he  sells  any  port  of  the  estate  for  more  thw 
the  appraisement,  and  if  any  is  sold  for  less  than  the  ap- 
praisement, he  is  not  responsible  for  the  loss  if  the  sale  has 
been  justly  made. 
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Sec.  4.  No  executor  nor  administrator  is  scoountable 
for  any  debts  due  tbe  decedent,  if  it  appears  that  they  re- 
main unooUeoted  without  his  &ult. 

Sec.  5.  He  shall  be  allowed  all  neeessary  expenses 
in  the  care,  management,  and  settlement  of  the  estate,  in- 
cluding reasonable  fees  paid  to  attorneys  for  conducting  the 
necessary  proceedings  or  suits  in  courts,  and  for  his  services 
such  fees  us  provided  in  this  Chapter;  but  when  the 
decedent,  by  his  will,  makes  some  other  provision  for  the 
compensation  of  his  executor,  that  shall  be  a  full  compen- 
sation for  his  services,  unless,  by  a  written  instrument, 
filed  in  the  court,  }\e  renounces  all  claim  for  compensation 
provided  for  by  the  will. 

'  Sec.  6.  No  administrator  or  executor  shall  purchase 
any  claim  against  the  estate  he  represents;  and  it  he  pays 
any  claim  for  less  than  its  nominal  value,  he  is  only  en- 
titled to  charge  in  his  account  the  amount  he  actually  paid. 

Sec.  7.  When  no  compensation  is  provided  by  the 
will,  or  the  executor  renounces  all  daim  thereto,  he  most 
be  allowed  commissions  upon  the  amount  of  estate  ac- 
counted for  by  him,  as  follows:  For  the  first  thousand 
dollars,  at  the  rate  of  seven  per  cent. ;  for  all  above  that 
sum,  and  not  exceeding  ten  thousand  dollars,  at  the  rate  of 
five  per  cent. ;  for  all  above  ten  thousand  dollars,  and  not 
exceedmg  twenty  thousand  dollars,  at  the  rate  of  four  per 
cent. ;  for  all  above  twenty  thousand  dollars,  and  not  ex- 
ceeding fifty  thousand  dollars,  at  the  rate  of  three  per  cent. ; 
for  all  above  fifty  thousand  dollars,  and  not  exceeding  one 
hundred  thousand  dollars,  at  the  rate  of  two  per  cent.; 
and  for  all  above  one  hundred  thousand  dollars,  at  the  rate 
of  one  per  cent.  The  same  commissions  shall  be  allowed 
to  administrators.  In  all  cases,  such  Airther  allowance 
may  be  made  as  the  court  may  deem  just  and  reasonable 
for  any  extraordinary  service,  but  the  total  amount  of  such 
extra  allowance  must  not  exceed  one-half  the  amount  of 
commissions  allowed  by  this  section.  Where  the  property 
of  the  estate  is  distributed  in  kind,  and  involves  no  labor 
beyond  the  custody  and  distribution  of  the  same,  the  con\- 
mission  shall  be  computed  on  all  the  estate  above  the  value 
of  twenty  thousand  dollars  at  one-half  of  the  rates  fixed 
in  this  section.  'All  contracts  between  an  executor  or  ad- 
ministrator and  an  heir,  devisee,  or  legatee,  for  a  higher 
compensation  than  that  allowed  by  this  section,  shall  be 
void;  Pramdedj  This  act  shall  not  apply  to  estates  now  in 
course  of  administration,  except  where,  and  to  the  extent 
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that,  such  eBlates  oonsists  of  bonds  and  other  seooritieB,  to  be 
distributed  without  extra  expense  in  an  administratioii. 


Accounting  and  SdtlemeniB  by  £b?^etffor§  and 

AdminMtaJUm. 


8bc.  8.    Six  HKHiths  afiar  his  appcMntmenty  aad  at  xxiubu  of  m- 
any  time  when  required  by  the  court,  etuier  upon  his  own  SfffnTrmif'tiiit 
motion  or  upon  the  application  of  any  person  interested  in  ^^»^^  aiiow«4. 
the  estate,  the  executor  or  administrator  must  render,  for 
the  information  of  the  court,  an  exhibit  under  oath,  show- 
ing the  amount  of  money  received  and  expended  by  him, 
the  amount  of  all  claims  presented  asainst  the  estate,  and 
the  names  of  the  claimants,  and  all  omer  matterB  neeetaary 
to  show  the  condition  of  its  affidns. 

Ssa  9.    If  the  executor  or  administrator  fails  to  ci,acioBtomp- 
render  an  exhibit  for  six  months  after  his  appointment,  the  v*  •ad  rtmdn 
court  or  judge  must  cause  a  citation  to  be  issued  inequiring 
him  to  appear  and  render  it. 

Sec.  10.    Any  person  interested  in  the  estate  may,  Pedtion&rcita. 
at  any  time  before  the  final  settlement  of  aooounts,  present  ^^'^^^. 
his  petition  to  the  court,  or  judse,  praying  that  the  execu-  cam!    ^^  ^' 
tor  or  administrator  be  required  to  appear  and  render  such 
exhibit,  setting  forth  the  nictB  showing  that  it  is  necessary 
and  proper  that  such  an  exhibit  should  be  made. 

Sec.  11.  If  the  court  or  Judge  is  satisfied,  either  citatkmtoM:- 
from  the  oath  of  the  applicant  or  nom  any  other  testimony  ^Sm.^  ^^^' 
ofiered,  that  the  facts  alleged  ipe  true,  and  considers  tiie 
ahowine  of  the  applicant  sufficient,  he  must  direct  a  cita- 
tion to  be  issued  to  the  executor  or  administrator,  recj^uiring 
him  to  appear,  at  some  day  to  be  named  in  the  citation, 
and  render  an  exhibit  as  prayed  for. 

Sbc,  12.  When  an  exhibit  is  rendered  by  an  execu-  objections  to 
tor  or  administrator,  any  person  interest^  may  appear  and  *^^"|^  ^^ 
by  objections  in  writing  contest  any  account  or  statement 
therein  contained.  The  court  may  examine  the  executor 
or  administrator,  and  if  fie  has  been  guilty  of  neelect  or 
has  wasted  or  embezzled  or  mismanag^  the  estate,  nis  let- 
ters must  be  revoked. 

Sbc.  13.     If  any  executor  or  administrator  neglects 
or  refiises  to  appear  and  render  an  exhibit  after  having  been  Mt'^yhTg  dL- 
duly  cited,  an  attadiment.  may  be  issued  against  him,  and  ^*o"* 
such  exhibit  enforced,  or  his  letters  may  be  revoked  in  the       ^ 
discretioh  of  the  court. 
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Sec.  14.  Within  thirty  days  after  the  expiratioii  of 
the  time  mentioned  in  the  notice  to  creditors  wiuiin  whidi 
claims  must  be  exhibited,  evenr  executor  or  administrator 
must  render  a  full  account  ana  report  of  his  administra- 
tion. If  he  fiuls  to  present  his  account  the  court  or  judge 
must  compel  the  rendering  of  the  account  by  attachmoits, 
and  any  person  interested  in  the  estate  may  apply  for  and 
obtain  an  attachment;  but  no  attachment  must  issue  nnlesB 
a  citation  has  been  first  issued,  iserved  and  returned,  re- 
quiring the  executor  or  administrator  to  appear  and  diow 
cause  why  an  attachment  should  not  issue.  Every  aoooant 
must  exhibit  all  debts  which  have  been  presented  and  al- 
lowed during  the  period  embraced  in  the  account 

Sec.  15.  When  the  authority  of  an  executor  or  ad- 
ministrator ceases,  or  is  revoked  for  any  reason,  he  may  be 
cited  to  account  before  the  court^  at  the  instance  of  the  per- 
son succeeding  to  the  administration  of  the  same  estate,  in 
like  manner  ,as  he  mi^ht  have  been  cited  by  any  person  in- 
terested in  thi^  estate  during  the  time  he  was  executor  or  ad- 
ministrator. 

Sec.  16.  If  the  executor  or  administrator  resides  oat 
of  the  county  or  absconds  or  conceals  himself  so  that  the 
citation  cannot  be  personally  served,  and  neglects  to  render 
an  account  within  thirty  days  after  the  time  prescribed  in 
this  Chapter,  or  if  he  neglects  to  render  an  account  within 
thirty  days  after  being  committed  where  the  attadiment 
has  been  executed,  his  letters  must  be  revoked. 

Sec.  17.  In  rendering  his  account  the  executor  or 
administrator  must  produce  and  file  vouchers  for  all 
charges,  debts,  claims  and  expenses  which  he  has  paid, 
whi(3i  must  remain  in  the  court;  and  he  may  be  exaimned 
on  oath  touching  such  payments,  and  also  touching  any 
property  and  emcts  of  the  decedent,  and  the  disposition 
thereof.  When  any  voucher  is  required  for  other  purposes, 
it  may  be  withdrawn  on  leaving  a  certified  copy  on  file. 
If  a  voucher  is  lost,  or  for  other  good  reason  cannot  be 
produced  on  the  settlement,  the  payment  may  be  proved  by 
the  oath  of  any  competent  witness. 

Sec.  18.  On  the  setdemcSit  of  his  aoconnt  he  may 
be  allowed  any  item  of  expenditure  not  exceeding  twen^ 
dollars,  for  which  no  voucher  is  produced,  if  snch  item  be 
supported  by  his  own  uncontradicted  oath  positive  to  the 
fact  of  nayment,  specifying  when,  where  and  to  whom  it 
was  maae,  but  6uch  allowances  in  the  whole  must  not  ex- 
ceed five  hundred  dollars  against  any  one  estate,  and  if 
upon   such  .settlement  of  accounts,  it  appear  that  debts 
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against  the  deceased  have  been  paid  without  the  affidavit 
and  allowance  prescribed  by  statute,  or  Sections  6, 6  and  7, 
Chapter  VI.,  of  this  Act,  and  it  shall  be  proven  by  com- 
petent evidence  to  the  satisfaction  of  the  court  that  sucii 
debts  were  justly  due,  were  paid  in  mod  faith,  that  the 
amount  paid  was  the  true  amount  of  such  indebtedness 
over  and  above  all  payments,  or  set  off,  and  that  the  estate 
is  solvent,  it  shall  be  the  duty  of  the  said  court  to  allow 
the  said  sums  so  paid  in  the  settlement  of  said  accounts. 

Sec.  19.     When  any  account  is  rendered  for  settle-  Dayofietue. 
ment,  the  court,  or  judee,  must  appoint  a  day  for  the  ^pi^tedTand 
settlement  thereof;  the  clerk  must  thereupon  give  notice  »<>"««*>««>»• 
thereof  by  causing  notices  to  be  posted  in  at  least  three 
public  places  in  the  county,  setting  forth  the  name  of  the 
estate,  the  executor  or  administrator,  and  the  day  appointed 
for  the  settlement  of  the  account.     The  court,  or  judge, 
may  order  such  further  notice  to  be  given  as  may  be  proper. 

Sbc.  20.     If  the  account  mentioned  in  the  preceding  FimisettiemMt, 
section  be  for  a  final  settlement,  and  a  petition  for  the  finiQ  Sbtri^tbl?^ 
distribution  of  the  estate  be  filed  witn  said  accounts,  the  "»<>«  *<  s*"^ 
notice  of  the  settlement  must  state  those  facts,  which  notice 
must  be  given  for  the  length  of  time  and  in  the  manner 
prescribed  in  Section  25  of  Chapter  VII.  of  this  Act.    On 
the  settlement  of  said  account,  distribution  and  partition  of 
the  estate  to  all  entitled  thereto,  may  be  immeaiately  had, 
without  further  notice  or  proceedings. 

Sbc.  21.    On  the  day  appointed,  or  any  subsequent  inte«»ted  party  • 
day  to  which  the  hearing  may  be  postponed  by  the  court,  »?»y  fi*«  «««p- 
any  person  interested  in  the  estate  may  appear  and  file  his    ^'^         "" ' 
exceptions  in  writing  to  the  account,  and  contest  the  same. 

Sec.  22.     All  matters,  including  allowed  claims  not  AUmatten  may 
passed  upon  on  the  settlement  of  any  former  accounts,  or  thehehST      ^ 
on  rendering  an  exhibit,  or  on  making  a  deciree  of  sale,  ^*^^* 
may  be  contested  by  the  heirs,  for  cause  shown.    The  hear- 
ing and  allegations  of  the  respective  parties  may  be  post- 
poned from  time  to  time,  when  necessary,  and  the  court 
may  account  one  or  more  referees  to  examine  the  accounts, 
ana  make  report  thereon,  subject  to  confirmation;  and  may 
allow  a  reasonable  compensation  to  the  referees,  to  be  paid 
oat  of  the  estate  of  the  decedent. 

Sec.  23.    The  settlement  of  the  account  and  the  settlement  or 
allowance  thereof  by  the  court,  or  upon  appeal,  is  conclusive  SSSSw^^Iw^ 
i^ainst  all  persons  in  any  way  interested  in  the  estate,  sav-  *^  when^. 
ing,  however, 'to  all  persons  laboring  under  any  l^al 
disability,  their  right  to  move  for  cause  to  re-open  and 
examine  the  account,  or  to  proceed  by  action  against  the 
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execator  or  administrator^  either  individually  or  apon  his 
hoid,  at  any  time  before  final  distribution;  and  in  any 
action  brought  by  any  such  person^  the  allowanoe  and  set- 
tlement of  the  account  is  prima  fo/de  eridenoe  of  its  cor- 
rectness. 
prooi  of  BoKicc  Sec.  24.    The  account  must  not  be  allowed  by  the 

onKuieaietit  ^  ^^^^  ^^^j  j^^  ^  g^  proved  that  notice  has  been  giren  as 

required  by  this  Chapter^  and  the  decree  must  show  that 
such  proof  was  made  to  the  satisfaction  of  the  ooorty  and 
is  condusiTe  evidence  of  the  fact. 
Sale  of  penonai  Stsc.  25.    Whenever  it  appears  to  the  court  on  any 

propeitr  hearing  of  an  application  for  the  sale  of  real  property,  that 

it  would  be  for  the  interest  of  the  estate  that  personal 
propertr  of  the  estate,  or  some  part  of  such  property, 
should  be  first  sold,  the  court  may  decree  the  sale  of  sodi 
personal  property,  or  any  part  of  it,  and  the  sale  thereof 
shall  be  conaucted  in  the  same  manner  as  if  the  applica- 
tion had  been  made  for  the  sale  of  sudi  persoi^  property 
in  the  first  instance. 
Moners  iaresied  ^^-  ^^*    Pfeuding  Ac  Settlement  of  any  estate,  on 

by  oMer  of        thc  pctitiou  of  auy  party  interested  therein,  and  Qp<Hi  good 
^^^^'  cause  shown  therefor,  the  court  may  order  any  mon^  in 

the  hands  of  the  executors  or  administrators  to  be  invested 
for  the  benefit  of  the  estate  in  securities  of  the  United 
States  or  other  good  securities  to  be  approved  by  the  court 
or  judge.  Such  order  can  only  be  made  after  publication 
of  notice  of  the  petiti<m  in  some  newspaper,  to  be'  desig- 
nated by  the  court  or  judge. 

The  Payment  (/  DAU  of  the  Edate. 

Sec.  27.  The  debts  of  the  estate,  subject  to  the  pro- 
dd^'may  be*^  visious  of  this  Act  pertaining  to  liens  must  be  paid  in  tiie 
'**^'  following  order: 

1.  Funeral  expenses; 

2.  The  expenses  of  the  last  sickness; 

3.  All  debts  which  which  were  liens  on  the  property 
of  the  decedent  at  the  time  of  his  death; 

4.  All  other  demands  against  the  estate. 

wbere  property  ^Bc.  28.    The  preference  given  in  the  preceding  sec- 

»»««jjj«'  w     tion  to  liens  only  ext^d  to  die  proceeds  of  the  property 

^^  affected  by  the  liens,  and  to  the  extent  thereof.    If  the 

proceeds  of  such  property  is  insufficient  to  pay  the  liens, 

Ihe  part  remaining  unsatisfied  must  be  classed  with  other 

demands  against  tne  estate. 
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Sbc.  29.     If  the  estate  is  insufficient  to  pay  all  the         . 
debts  of  any  one  class,  each  creditor  must  be  paid  a  divi-  ciem!Vdtvidmd 
dend  in  proportion  to  his  daim;  and  no  creditor  of  any  ^^p^*^- 
one  class  shall  receive  any  payment  until  all  those  of  the 
preceding  class  are  fully  paid. 

Sec.  30.  The  executor  or  administrator,  as  soon  as  fuwrai  ex- 
he  has  suffident  Ainds  in  his  hands,  must  pay  the  funeral  \^^^^^ 
expenses  and  expenses  of  the  last  sickness,  and  the  allow- 
ance made  to  the  family  of  the  decedent.  He  may  retain 
in  his  hands  the  necessary  expenses  of  administration,  but 
he  is  not  obliged  to  pay  any  other  debt  or  any  l^acy  until, 
as  prescribea  in  this  Chapter,  the  payment  has  been 
ordered  by  the  courts 

Sbc  31.    Upon  the  settlement  of  the  accounts  of  the  q^^^  f^^  ^^y. 
executor  or  administrator,  as  required  in  this  Chapter,  the  2? ^^'^^^'"  ^ 
court  must  make  an  order  for  the  payment  of  the  aebts,  as  executor,  Sc.  ^ 
circumstances  of  the  estate  reauire.      If  there  are  not  suf- 
ficient funds  in  the  hands  of  tne  executor  or  administrator, 
the  court  must  specify  in  the  decree  the  sum  to  be  paid  to 
each  creditor,     if  the  whole  property  of  the  estate  be  ex- 
hausted by  such  payment  or  oistribution,  such  account 
must  be  considered  as  a  final  account,  and  the  executor  or 
administrator  is  entitled  to  his  dischaive  on  producing  and 
filing  the  necessary  vouchers  and  proofs  showing  that  such 
payments  have  been  made  and  that  he  has  fully  complied 
with  the  decree  of  the  court 

Sec.  32.     If  there  is  any  daim  not  due,  or  any  con-  provision  for 
tingent  or  disputed  claim  against  the  estate,  the  amount  ^^J!l^^ 
thereof  or  such  part  of  the  same  as  the  holder  would  be  claims, 
entitled  to  if  the  claim  were  due,  established  or  absolute, 
must  be  paid  into  the  court  and  there  remain  to  be  paid 
over  to  the  parfy  when  he  becomes  entitled  thereto,  or  if 
he  fails  to  establish  his  claim,  to  be  paid  over  or  distrib- 
uted as  the  drcimistances  of  the  case  require.      If  any 
creditor  whose  claim  has  been  allowed  but  is  not  yet  due, 
appears  and    assented    to  a  deduction  therefrom  of  the 
legal  interest  for  the  time  the  claim  has  yet  to  run,  he  is 
entitled  to  be  paid  accordingly.     The  payments  provided 
for  in  this  Section  are  not  to  be  made  when  the  estate  is 
insolvent,  unless  apro  raia  distribution  is  ordered. 

Sec.  33.    When  a  decree  is  made  by  the  court  for  ^jj^^j^^^^i;,, 
the  payment  of  creditors,  the  executor  or  administrator  is  pavment  <a 
personally  liable  to  each  creditor  for  his  allowed  claim,  or  J^SliSiJ^TuIbie 
the  dividend  thereon.     An  execution  may  be  issued  on  tocreditora. 
such  decree,  as  upon  a  judgment  in  the  court,  in  favor  of 
each  creditor,  and  the  same  proceedings  may  be  had  under 
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such  execution  as  under  execution  in  other  cases.  The  ex- 
ecutor or  administrator  is  liable  therefor  on  his  bond  to 
each  creditor. 

Sec.  34.  When  the  accounts  of  the  administrator  or 
executor  have  been  settled,  and  an  order  made  for  the  pay- 
ment of  debts  and  distribution  of  the  estate,  no  creaitor 
whose  claim  was  not  included  in  the  order  for  payment 
has  any  right  to  call  upon  the  creditors  who  have  been 
paid,  or  upon  the  heirs,  devisees  or  legatees,  to  oontribate 
to  the  payment  of  his  claim ;  but  if  the  executor  or  admin- 
istrator has  failed  to  give  the  notice  to  the  creditors,  as  pre- 
scribed in  Sections  1  and  2,  Chapter  VI.  of  this  Act,  miA 
creditor  may  recover  on  the  bond  of  the  executor  or  ad- 
ministrator the  amount  of  his  claim,  or  such  part  thereof 
as  he  would  have  been  entitled  to  had  it  been  allowed. 
This  section  shall  not  apply  to  any  creditor  whose  daini 
was  not  due  ten  months  oefore  the  day  of  settlement,  or 
whose  claim  was  contingent,  and  did  not  become  absolute 
ten  months  before  such  day. 

Sec.  35.  If  the  whole  of  the  debts  have  been  paid 
by  the  first  distribution,  the  court  must  direct  the  payment 
of  legacies  and  the  distribution  of  the  estate  among  the 
heirs,  l^atees,  or  other  persons  entitled  as  provided  in  the 
next  Chapter;  but  if  there  be  debts  remaining  unpaid,  or 
if,  for  otlier  reasons,  the  estate  be  not  in  a  proper  con- 
dition to  be  closed,  the  court  must  give  suoi  extension 
of  time  as  may  be  reasonable,  for  a  final  settlement  of 
the  estate. 

Sec.  36.  At  the  time  designated  in  the  last  section, 
or  sooner,  if  within  that  time  all  the  property  of  the  estate 
has  been  sold,  or  there  are  sufficient  funds  in  his  hands  for 
tlie  payment  of  all  the  debts  due  by  the  estate,  and  the 
estate  be  in  a  proper  condition  to  be  closed,  the  executor  or 
administrator  must  render  a  final  account,  and  pray  a  set- 
tlement of  his  administration. 

Sec.  37.  If  he  n^lects  to  render  his  account,  the 
same  proceedings  may  be  nad  as  prescribed  in  this  Chapter 
in  re^rd  to  the  first  account  to  be  rendered  by  him,  and 
all  the  provisions  of  this  Chapter  relative  to  the  last  men- 
tioned account  shall  apply  to  his  account  presented  for  final 
settlement,  except  the  notice  of  settlement,  which  shall  be 
as  prescribed  in  Section  20  of  this  Chapter. 
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Chapter  XI. 

Of  the  Partitmi,  Distribution  and  Final  SettleAient  of 

Edatea. 

Sec.  1.  At  any  time  after  the  lapse  of  four  months 
from  the  issuing  of  letters  testamentary,  or  of  administra-  le^dM  It^n 
tion,  any  heir,  devisee,  or  legatee  may  present  his  petition  '*''*"•  ****"**** 
to  the  court  for  the  l^acy  or  share  of  the  estate  to  which 
he  is  entitled  to  be  given  to  him  upon  his  giving  bonds, 
with  security,  for  the  payment  of  his  proportion  of  the 
debts  of  the  estate. 

Sec.  2.    Notice  of  the  application  must  be  given  to  j^^^.^^  ^^ 
the  executor  or  administrator,  personally,  and  to  all  persons  application  for 
interested  in  the  estate,  in  the  same  manner  that  notice  is  *^^^' 
required  to  be  given  of  the  settlement  of  the  account  of  an 
executor  or  administrator. 

Sec.  3.    The  executor  or  administrator,  or  any  person  Executor  or 
interested  in  the  estate,  may  appear  at  the  time  named  and  ^'arrSSt^^ippu- 
resist  the  application,  or  any  other  heir,  devisee  or  l^atee  c«»o"- 
may  make  a  similar  application  for  himself. 

Sec.  4.     If,  at  tne  hearing,  it  appear  that  the  estate  Decree  prayed 
is  but  little  indebted,  and  that  the  share  of  the  party  apply-  ^'^  "J^/j;* 
ing  may  be  allowed  to  him  without  loss  to  the  creditors  of  mu^' be  given. 
the  estate,  the  court  must  make  an  order  in  conformity 
with  the  prayer  of  the  applicant,  reouiring: 

First — Each  heir,  li^tee  or  devit^ee  obtaining  such 
order,  before  receiving  his  share  or  any  portion  thereof,  to 
execute  and  deliver  to  the  executor  or  administrator  a  bond, 
in  such  sum  as  shall  be  designated  by  the  court  or  judge, 
with  sureties  to  be  approved  by  the  judge,  payable  to  Uie 
executor  or  administrator,  and  conditioned  for  the  payment, 
whenever  required,  of  his  proportion  of  the  debts  due  from 
the  estate,  not  exceeding  the  value  or  amount  of  the  legacy 
or  portion  of  the  estate  to  which  he  is  entitled. 

Second — The  executor  or  administrator  to  deliver  to 
the  heir,  legatee  or  devisee,  the  whole  portion  of  the  estate  May  order  whole 
to  which  he  may  be  entitled,  or  only  a  part  thereof,  desig-  to^de^ive^ 
nattng  it.     If,  in  the  execution  of  the  order,  a  partition  is  JJ^lSMSyriw" 
necessary  between  two  or  more  of  the  parties  interested,  it  (na<i«    cu>t>. 
must  be  made  in  the  manner  hereinafter  prescribed.     The 
costs  of  these  proceedings  shall  be  paid  by  the  applicant,  or 
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Order  for  pai 


if  there  be  more  than  one,  shall  be  apportioned  equally 
among  them, 
urtier  lor  pay.  Sec.  5.     When  any  bond  has  been  executed  and  de- 

rn?luftdSemia.  'ivercd  Under  the  provisions  of  the  preceding  section,  and 
it  is  necessary  for  the  settlement  of  the  estate  to  require  the 
payment. of  any  part  of  the  money  thereby  secured,  the 
executor  or  administrator  must  petition  the  court  for  an 
order  requiring  the  payment,  and  have  a  citation  issued 
and  served  on  the  party  bound,  requiring  him  to  appear 
and  show  cause  why  the  order  should  not  be  made.  At 
the  hearing,  the  court,  if  satisfied  of  the  necessity  of  such 
payment,  must  make  an  order  accordingly,  designating  the 
amount  and  giving  a  time  within  which  it  must  be  paid. 
If  the  money  is  not  paid  widiin  the  time  allowed  an  action 
may  be  maintained  by  the  executor  or  administrator  on  the 
bond. 

Didribution  on  Final  SetUemenl, 


Distrilmtion  of 
•state,  how 
made  and  to 
whom. 


What  the  decree 
must  contain, 
and  is  final. 


Sec.  6.  Upon  the  final  settlement  of  the  accounts  of 
the  executor  or  administrator,  or  at  any  subsequent  time, 
upon  the  application  of  the  executor  or  administrator,  or 
of  any  heir,  legatee,  or  devisee,  the  court  must  proceed  to 
distribute  the  residue  of  the  estate  in  the  hands  of  the 
executor  or  administrator,  if  any,  among  the  persons  who 
by  law  are  entitled  thereto;  and  if  the  decedent  has  left  a 
surviving  child,  and  the  issue  of  other  children,  and  any  of 
them,  before  the  close  of  the  administration,  have  died 
while  under  age  and  not  having  been  married,  no  adminis- 
tration on  such  deceased  child's  estate  is  necessary,  but  all 
the  estate  which  such  deceased  child  was  entitled  to  by  in- 
heritance mast,  without  administration,  be  distributed  to 
the  other  heirs  at  law.  A  statement  of  any  receipts  and 
disbursements  of  the  executor  or  administrator,  since  the 
rendition  of  his  final  accounts,  must  be  reported  and  filed 
at  the  time  of  making  such  distribution,  and  a  settlement 
thereof,  together  with  an  estimate  of  the  expenses  of  closing 
the  estate,  must  be  made  by  the  court,  and  included  in  the 
order  or  decree,  or  the  court  or  judge  may  order  notice  of 
the  settlement  of  such  supplementary  accounts,  and  refer 
the  same  as  in  other  cases  oi  the  ^settlement  of  accounts. 

Sec.  7.  In  the  order  or  decree,  the  court  must  naine 
the  persons  and  the  proportions  or  paitn  to  which  each  shall 
be  entitled,  and  such  persons  may  demand,  and  sue  for  in 
any  court  of  competent  jurisdiction  and  recover  their 
respective  shares  from  the  ex(»cutor  oradmhiistrator,  orany 
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person  having  the  same  in  possession.  Such  order  or  decree 
is  conclusive  as  to  the  rights  of  heirs,  legatees  or  devisees, 
subject  only  to  be  reversed,  set  aside,  or  modified  on 
appeal. 

Sec.  8.     Upon  application  for  distribution,  after  final  Distribution 
settlement  of  the  accounts  of  administration,  if  the  decedent  jJj^^tTwS- 
was  a  non-resident  of  this  Territory,  leaving  a  will  which  dentpf  thu 
has  been  duly  proved  or  allowed  in  the  State  of  his  resi-    •™*™^- 
dence,  and  an  authenticated  copy  thereof  has  been  admitted 
to  probate  in  this  Territory,  and  it  is  necessary,  in  order  that 
the  estate  or  any  part  thereof,  may  be  distributed  according 
to  the  will,  that  the  estjite  in  this  Territory  should  be  deliv- 
ered to  the  executor  or  administrator  in  the  State  or  place  of 
his  residence,  the  court  may  order  such  delivery  to  be  made, 
and,  if  necessary,  order  a  sale  of  the  real  estate,  and  a  like 
delivery  of  the  proceeds.    The  delivery,  in  accordance  with 
the  order  of  the  court,  is  a  full  discharge  of  the  executor  or 
administrator  with  the  will  annexed,  in  this  Territory,  in 
relation  to  all  property  embraced  in  such  order,  which,  un- 
less reversed  on  app^,  binds  and  concludes  all  parties  in 
interest.     Sales  of  real  estate,  ordered  by  virtue  of  this 
section,  must  be  made  in  the  same  manner  as  other  sales  of 
real  estate  of  decedents  by  order  of  the  court 

Sec.  9.  The  order  or  decree  may  be  made  on  the 
petition  of  the  executor  or  administrator,  or  of  any  pt^rson 
interested  in  the  estate.  Notice  of  the  application  must  be  Decre«  to  be 
given  by  posting  or  publication  as  the  court  may  direct,  SSfi.**"'^  **^ 
and  for  such  time  as  may  be  ordered.  If  partition  be  ap- 
plied for,  as  provided  in  this  Chapter,  the  aecree  of  distri- 
bution shall  not  divest  the  court  of  jurisdiction  to  order 
partition,  unless  the  estate  is  finally  closed. 

Sec.  10.  Before  any  decree  of  distribution  of  an 
estate  is  made,  the  court  must  be  satisfied,  by  the  oath  of 
the  executor  or  administrator,  or  otherwise,  that  all  Terri-  ^^  distribution 


taxes  on 


torial,  county,  and  municipal  taxes,  legally  levied  upon  ^|^]^^       , 
personal  property  of  the  estate,  have  been  fully  paid.  crty  at«  pai<f 


Distribution  and  Partition, 


Sec.  11.     When  the  estate,  real  or  personal,  assigned  E,u^tc«inconi- 
bv  the  decree  of  distribution  to  two  or  more  heirs,  devisees  m»««'>on. 
or  l^atees,  ls  in  common  and  undivided,  and  the  respective 
shares  ai-e  not  separated  and  distinguished,  partition  or 
distribution  may  be  made  by  three  disinterested  persons,  to 
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be  appointed  coramisBioners  for  that  purpose  by  the  court, 
who  most  be  duly  sworn  to  the  faithful  discharge  of  their 
duties.  A  oertified  copy  of  the  order  of  their  appointment^ 
and  of  the  order  or  decree  assigning  and  distributing  the 
estate,  must  be  issued  to  them  as  their  warrant,  and  their 
oath  must  be  indorsed  thereon.  Upon  consent  of  the  par- 
ties, or  when  the  court  deems  it  proper  and  just,  it  is  suf- 
ficient to  appoint  one  commissioner  only,  who  has  the  same 
authority  and  is  governed  by  the  same  rules  as  if  three 
were  appointed. 
Partitioaand  Sbc.  12.     Such  partitiou  may  be  ordered  and  had  in 

Sod  the^iStri  the  probate  court  on  flie  petition  of.  any  person  interested. 
filing  petition.  ^^^  bcforc  commissioners  are  appointed,  or  partition  or- 
dered by  the  court  as  directed  in  this  Chapter,  notice 
thereof  must  be  given  to  all  persons  interested  who  reside 
in  this  Territory,  or  to  their  guardians  and  to  the  agents, 
attorneys,  or  guardians,  if  any  in  this  Territory,  of  such 
as  reside  out  of  this  Territory,  either  persondly  or  by 
public  notice  as  the  court  may  direct.  The  petition  may 
DC  filed,  attorneys,  guardianb,  and  agents  appointed,  and 
notice  given  alwiny  time  before  the  order  or  decree  of  dis- 
tribution, but  the  commissioners  must  not  be  apiiointed 
until  the  order  or  decree  is  made  distributing  the  estate. 
E«»te  in  differ*  Sbc.  l3.     If  the  real  estate  is  in  different  counties. 

d"vid£d"''''*  ^^"^  the  court  may,  if  deemed  proper,  appoint  commissionerB 
who  shall  make  division  of  sucn  real  estate  whenever  sit- 
uated within  this  Territory. 
Partition  may  Sec.  14.     Partition  or  distribution  of  the  real  estaft 

u^Sgh  tiie  of  may  be  made  as  provided  in  this  Chapter,  although  some 
the  heirs,  •tc.  ^f  ^-j,^  original  heirs,  l^atees,  or  devisees,  may  have  con- 
veyed their  shares  to  other  persons,  and  such  shares  must 
be  assigned  to  the  person  holding  the  same,  in  the  same 
manner  as  they  otherwise  would  have  been  to  such  heirs, 
legatees,  or  devisees. 
shai«>  »Q  be  »et  Sec.  15.    Whcu  both  distribution  and  partition  are 

®"5ife"!i***       made,  the  several  shares  in  the  real  and  personal  estate 

and  bounds.  '  i.i.    .-ii*  ••  ^t* 

must  be  set  out  to  each  individual  in  proportion  to  lus 
right,  by  metes  or  bonds,  or  description,  so  that  the  same 
can  be  easily  distinguished,  unless  two  or  more  of  the  pai^ 
ties  interested  consent  to  have  their  shares  set  out  so  as  to 
be  hlld  by  them  in  common  and  undivided. 
Whole  estate  Sbc.  16.     When  the  real  estate  cannot  be  divided 

may  be  assigned  ^thout  prciudice  or  iucouvenienoe  to  the  owners,  the  court 

lo  one  in  certain  ^r    J  i»  ^i  ,  • 

cases.  may  assign  the  whole  to  one  or  more  of  the  parties  en- 

titled to  share  therein  who  will  accept  it,  always  preferring 
the  males  to  the  females,  and  among  children  preferring 
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the  elder  to  the  younger.  The  parties  aooepting  the  whole 
must  pay  to  the  other  parties  interested  their  just  propor- 
tion of  the  true  value  thereof,  or  secure  the  same  to  tneir 
satisfaction,  or  in  case  of  the  minority  of  such  party,  then 
to  the  satisfaction  of  his  guardian ;  and  the  true  value  of 
the  estate  must  be  ascertained  and  reported  by  the  commis- 
sioners. When  the  commissioners  appointed  to  make  par- 
tition are  of  the  opinion  that  the  real  estate. cannot  be 
divided  without  prejudice  or  inconvenience  to  the  owners, 
they  must  so  report  to  the  court,  and  recommend  that  the 
whole  be  assigned  as  herein  provided,  and  must  find  and 
report  the  true  value  of  such  real  estate.  On  filing  the 
report  of  the  commissioners,  and  on  making  or  securing 
the  payment  as  before  provided,  the  court,  if  it  appears 
just  and  proper,  must  confirm  the  report,  and  thereupon 
the  assignment  is  complete,  and  the  title  to  the  whole  of 
such  real  estate  vests  in  the  person  to  whom  the  same  is 
so  assigned. 

Sec.  17.     When  any  tract  of  land  or  tenement  is  of  payment  for 
CTcater  value  than  any  one's  share  in  the  same  estate  to  be  ^JJJ,"*^  **  w'Kljm 
divided,  and  cannot  be  divided  without  injury  to  ihe  same,  «»"<)  How. 
it  may  be  set  off  by  the  commissioners  appointed  to  make 
partition  to  any  of  the  parties  who  will  accept  it,  giving 
preference  as  prescribed  in  the  preceding  section.      The 
party  accepting  must  pay  or  secure  to  the  others,  such  sums 
as  the  commissioners  shall  award,  to  make  the  partition 
equal,  and  the  commissioners  must  make  their  award  ac- 
cordingly; but  such  partition  must  not  be  established  by 
the  court  until  the  sums  awarded  are  paid  to  the  parties 
entitled  to  the  same,  or  secured  to  their  satisfaction. 

Sec.  18.  When  it  appears  to  the  court  from  the  Ei&temayb« 
commissioners'  report  that  it  cannot  otherwise  be  fairly  »®*^' 
divided  and  should  be  sold,  the  court  may  order  the  sale  of 
the  whole  or  any  part  of  the  estate,  real  or  personal,  by  the 
executor  or  administrator,  or  by  a  commissioner  appointed 
for  that  purpose,  and  the  prooeeds  distributed.  The  sale 
must  be  conducted,  reported  and  confirmed,  in  the  same 
manner  and  under  the  same  requirements  as  provided  in 
Chapter  VII.  of  this  Act  relating  to  "The  sale  of  real 
estate  interests  therein,  and  confirmation  thereof." 

Sec.  19.     Before  any  partition  is  made  or  any  estate  To  swe  notice 
divided,  as  provided  in  this  Chapter,  notice  must  be  eiven  £«  JJSitiSi!^ 
to  all  persons  interested  in  the  partition,  their  guardians,  ^^' 
agents,  or  attorneys,  by  the  commissioners,  of  the  time  and 

5?ace  when  and  where  they  shall  proceed  to  make  partition. 
The  commissioners  may  take  testimony,  order  surveys,  and 
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take  such  other  steps  as  may  be  necessary  to  enable  theiu 
to  form  a  judgment  upon  the  matters  before  them. 
To  make  report  Sfic.  20.     Thc  oommissiouers  must  report  their  pro- 

b!!  t^^^ '°  ceedin^y  and  the  partition  agreed  upon  by  them  to  the 
court,  in  writing,  and  the  court  may,  for  suiBcient  reasons, 
set  aside  the  report  and  commit  the  same  to  the  same  com- 
missioners, or  appoint  others;  and  when  such  report  U 
'finally  confirmed,  a  certified  copy  of  the  judgment  or  decrw 
of  partition  made  thereon,  attested  by  the  clerk,  under  the 
seal  of  the  court,  must  be  recorded  in  the  office  of  the  re- 
corder of  the  county  where  the  lands  lie. 
When  commts-  ^^"  ^l-    Whcu  thc  court  makcs  a  judgment  or  de- 

sioners  to  mrtke  cTCC  assiguins  thc  residue  of  any  estate  to  one  or  more  per- 
sons  entitled  to  the  same,  it  is  not  necessary  to  appoint 
commissioners  to  make  partition  or  distribution  thereof  un- 
less  the  parties  to  whom  the  assignment  is  decreed,  or  some 
of  them,  request  that  such  partition  be  made. 

Sec.  22.  All  questions  as  to  advancements  made,  or 
alleged  to  have  been  made,  by  the  decedent  to  his  heii^ 
may  be  heard  and  determined  by  the  court  and  must  be 
specified  in  the  decree  assigning  and  distributing  the  estate; 
and  the  final  judgment  or  decree  of  the  court,  or  in  case  of 
appeal  of  the  district  couit,  is  binding  on  all  parties  inter* 
ested  in  the  estate. 


partition  are  not 
necessary 


Advancements 
m.ide  lo  heirs. 


Agents  for  Absent  or  Inierested  Parties. — Discharge  of  Ex- 

ecuiar  or  Administrator. 


Court  may  ap- 
point aipent  to 
take  possessico 
for  nbsentecs . 


Agent  to  give 
bond,  andhifi 
comptn»aiion. 


SEi\  23.  When  any  estate  is  assigned  or  distributed 
by  a  judgment  or  decree  of  the  court,  as  provided  in  thk 
Chapter,  to  any  person  residing  out  of  and  having  no  i^ent 
ill  tnis  Territory,  and  it  is  necessary  that  some  person 
should  be  authorized  to  take  possessicHi  and  charge  of  the 
same  for  the  benefit  of  such  absent  person,  the  court  mav 
appoint  an  aeent  for  that  purpose,  and  authorize  him  to 
take  charge  of  such  estate,  as  well  as  to  act  for  such  absent 
person  in  the  distribution. 

Sec.  24.  The  agent  must  execute  a  bond  to  the  Ter- 
ritory of  Utah,  to  be  approved  by  the  court  or  judge,  con- 
ditioned that  he  shall  faithfully  manage  and  account  for 
the  estate.  The  court  appointing  such  agent  may  allow 
a  reasonable  sum  out  of  tne  profits  of  the  estate  for  hir 
services  and  expenses.  . 
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ntee 


Sec.  25.     When  personal  property  remains  in  the  ^^^^.^^^ 
hands  of  the  agent  unclaimed  for  a  year,  and  it  appears  to  Mute.  how  dis 
the  court  that  it  is  for  the  benefit  of  those  interested,  it  ^^^  '^' 
shall  be  sold  under  the  order  of  the  court,  and  the  proceeds, 
after  deducting  the  expenses  of  the  sale  allowed  by  the 
court,  must  be  paid  into  the  county  treasury  of  the  county 
wherein   administration  is  had.      When  the  pa3rment  is 
made,  the  agent  must  take  from  the  treasurer  duplicate  re- 
ceipts, one  of  which  he  must  file  in  the  office  of  the  county 
clerk  of  such  county. 

Sec.  26.    The  agent  must  render  to   the  court  ap-  when  real  and 
pointing  him,  annually,  an  account,  showing:  ^        m^'^^S^ 

1.  The  value  and  character  of  the  property  received  tofcs(»id. 
by  him,  which  portion  thereof  is  still  on  hand,  what  sold 

and  for  what; 

2.  The  income  derived  therefrom ; 

3.  The  taxes  and  assessments  imposed  thereon,  for 
what,  and  whether  paid  or  unpaid; 

4.  Expenses  incurred  in  the  care,  protection  and 
management  thereof,  and  whether  paid  or  unpaid. 

When  filed,  the  court  may  examine  witnesses  and  take 
proofs  in  regard  to  the  account;  and  if  satisfied  from  such 
accounts  and  proofs  that  it  will  be  for  the  benefit  and  ad- 
vantage of  the  persons  interested  therein,  the  court  may,  by 
order,  direct  a  sale  to  be  made  of  the  whole  or  such  parts 
of  the  real  or  personal  property  as  shall  appear  to  be 
proper,  and  the  purchase  money  to  be  deposited  in  the 
county  treasury. 

Sec.  27.    The  agent  is  liable  on  his  bond  for  the  care  Uabiutyof 
and  preservation  of  me  estate  while  in  his  hands,  and  for  ^d."^  *' 
the  payment  of  the  proceeds  of  the  sale,  as  required  in  the 
preceding  sections,  and  may  be  sued  thereon  by  any  person 
interested. 

Sec.  28.  When  any  person  appears  and  claims  the  certificate  lo 
money  paid  into  the  treasury,  the  court  making  the  distri-  <^'**"»*»'- 
bution  must  inquire  into  such  claim,  and  being  first  satis- 
fied of  his  right  thereto  must  grant  him  a  certificate  to  that 
effect,  under  its  seal;  and  upon  the  presentation  of  the 
certificate  to  him,  the  county  clerk  must  draw  his  warrant 
on  the  county  treasurer  for  the  amount. 

Sec.  29.    When  the  estate  has  been  fully  administered,  pinai  Mttiemeat, 
and  it  is  shown  by  the  executor,  or  administrator,  by  the  ^JJ"**'  **'"" 
production  of  satisfactory  vouchers,  that  he  has  paid  all 
sums  of  money  due  from  him,  and  delivered  up,  under  the 
order  of  the  court,  all  the  property  of  the  estate  to  the- 
parties  entitled,  and  performed  all  the  acts  lawfully  required 
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of  him,  the  court  must  make  a  iudgment  or  decree  dis- 
charging him  from  all  liability  to  be  incurred  thereafter. 
DUcovery  of  I^BC.  f30.     The  final  settlement  of  an  estate,  as  in  this 

property.  Chapter  provided,  shall  not  prevent  a  subsequent  issue  of 

letters  testamentary,  or  of  administration,  or  of  adminis- 
tration with  the  will  annexed,  if  other  property  of  the 
estate  be  discovered,  or  if  it  becomes  necessary  or  proper 
for  any  cause  that  letters  should  be  again  issued. 


'  Chapter  XII. 

'  Of  Orders,  Decrees,  Process,  MintUes,  Records,  Trials 

and  Appeals, 

Orders  and  de  '^*^*  ^'     Ordcrs  or  decrccs  made  by   the  ^  court,  or 

crees  to  be  en-    judiTe,  in  Drobatc  DroceediniTS,  need  not  recite  the  existence 

tered  m  minutes.  '/»?.         *'.i_  /•  x»        x  1-*1-j1_«» 

of  facts  or  the  performance  ot  acts  upon  which  the  juris- 
diction of  the  court  or  judge  may  depend,  but  it  shall  only 
be  necessary  that  they  contain  the  matters  ordered  or 
adjudged,  except  as  otherwise  provided  in  this  AcL  All 
orders  and  decrees  of  the  court  or  judge  must  be  entered  at 
length  in  the  record  books  of  the  court  provided  and  kept 
for  that  purpose. 

Sec.  2.  When  any  publication  is  ordered,  such  pub- 
catton  bTbT'  '  lication  must  be  made  daily  or  otherwise  as  often  during 
the  prescribed  period  as  the  paper  is  regularly  issued,  unless 
otherwise  provided  in  this  Act.  The  court,  or  judge,  may, 
however,  order  a  less  number  of  publications  during  the 
period. 
Recorded  decree  Sec.  3.     Whcu  it  is  providcd  in  this  Act  that  any 

**'rt'^2i«'Sim  ^^^^  ^^  decree  of  the  court,  or  judge,  or  a  copy  thereof, 
date  of  filing,      must  bc  rccordcd  in  the  office  of  the  county  recorder  from 
the  time  of  filing  the  same  for  record,  notice  is  imparted 
to  all  persons  of  the  contents  thereof. 
Citation,  how  Sec  4.    Citatious  must  be  delivered  to  the  person  to 

whlt^^comain.  be  dted,  signed  by  the  clerk  and  issued  under  the  seal  of 
the  court,  and  must  contain : 

1.  The  title  of  the  proceeding; 

2.  A   brief  statement   of  the  nature  of  the  pro- 
ceeding; 

3.  A  direction  that  the  person  dted  appear  at  a  time 
and  place  specified. 


made. 
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Sec,  6.    The  citation  raav  be  issued  by  the  clerk  upon  cn.,i^„  j,^^ 
the  application  of  any  party  without  an  oraer  of  the  juage,  issued.  ' 
except  in  cases  in  whioi  such  order  is  by  the  provisions  of 
this  Act  expressly  required. 

Sec.  6.     The  citation  must  be  served  in  the  same  Citation,  how 
manner  as  a  summons  in  a  civil  action.  "^^ 

Sec.  7.     When  personal  notice  is  required,  and  no  Personal  notice 

1         «••         •*•  •i'i»xt»A^»A  _/i_        •  mWm  Dt  citation 

mode  of  giving  it  is  prescribed  m  this  Act,  it  must  be  given 
by  citation. 

Sec.  8.     When  no  other  time  is  specially  prescribed  citation  to  he 
in  this  Act,  citations  must  be  served  at  least  five  days  before  bTrorc  remm/' 
the  return  day  thereof. 

Sec.  9.     When  a  complete  description  of  the  real  ^^f^jj^'**" 
property  of  an  estate  sought  to  be  sold  has  been  given  and  published  to  be 
published  in  a  newspaper,  as  required  in  the  order  to  show  •*»**''■'• 
cause  why  the  sale  should  not  be  made,  such  description 
need  not  be  published  in  any  subsequent  notice  of  sale 
or  notice  of  a  petition  for  the  confirmation  thereof;  it  is 
sufficient  to  refer  to  the  description  contained  in  the  publi- 
cation of  the  first  notice,  as  being  proved  and  on  file  m  the 
court. 

Sec.  10.     Except  as  otherwise  provided  in  this  Act,  rui^,  ©r  prac- 
the  provisions  of  the  Code  of  Civil  Procedure  are  applic-  '^«=«  generally, 
able  to  and  constitute  the  rules  of  practice  in  the  proceed- 
ings mentioned  in  this  Act 

Sec.  11.    The  provisions  of  the  Code  of  Civil  Pro-  ^^^  ^^^ 
cedure  relative  to  new  tiials,  except  in  so  far  as  they  are 
inconsistent  with  the  provisions  of  this  Act,  apply  to  the 
proceedings  mentioned  in  this  Act 

Sec.  12.  All  issues  of  fact  joined  in  probate  proceed-  i^^^  joined  « 
ings  must  be  tried  in  conformity  with  the  requirements  of  JJJftjJ^^^^f 
Chapter  II.  of  this  Act,  and  in  all  such  proceedings  the 
party  affirming  is  plaintifi^,  and  the  one  denying  or  avoid- 
ing 18  defendant  Judgments  therein,  on  the  issue  joined 
as  well  as  for  costs,  may  be  entered  and  enforced  by  execu- 
tion or  otherwise  by  the  court,  as.  in  civil  actions. 

Sec.  13.     Either  party  may  move  for  a  new  trial  Ncwtnaimay 
upon  the  same  grounds  and  errors,  and  in  like  manner,  as  ^"•*^'  ****''• 
provided  for  civil  actions  tried  by  the  district  court  without 
a  jury. 

Sec.  14.  At  or  before  the  hearing  of  p^itions  and  court  to  appoint 
contests  for  the  probate  of  wills,  for  letters  testamentary  or  SIi2SJi,JS' 
of  administration,  for  sales  of  real  estate,  and  confirmations  «|««nt  hein,de- 
thereof,  settlements,  partitions  and  distributions  of  estates,  or  creditors.  ' 
setting  apart  homesteads,  and  all  other  proceedings  where  ^'^iI!!uo!!^!'*' 
all  the  parties  interested  in  the  estate  are  required  to  be 
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Decree  relative 
to  bomestead, 
effect  thereof. 


Costs,  by  whom 
liaid  in  certain 


cases. 


Executor  to  be 
removed  when 
committed  for 
contempt. 


Service  upon 
guardiaii. 


notified  thereof,  the  cx>urt  may,  in  its  discretion,  appoint 
some  competent  attorney-at-law  to  represent  in  all  such 
proceedings  the  devisees,  l^atees,  heirs  or  creditors  of  the 
decedent  who  are  minors  and  have  no  general  guardian  in 
the  county,  or  who  are  non-residents  of  the  Territory,  and 
those  interested  who,  though  they  are  neither  such  minors 
or  non-residents,  are  unrepresented.  The  order  must  specify 
the  names  of  the  parties  so  far  as  known  for  whom  the 
attorney  is  appointed,  who  is  thereby  authorized  to  repre- 
sent such  parties  in  all  such  proceedings  had  subsequent  to 
his  appointment.  The  attorney  may  receive  a  fee,  to  be 
fixed  by  the  court,  for  his  services,  which  must  be  paid  ont 
of  the  funds  of  the  estate  as  necessary  expenses  of  aciminis- 
tration,  and  upon  distribution  may  be  charged  to  the  party 
represented  by  the  attorney.  If,  for  any  cause,  it  becomes 
necessary,  the  court  may  substitute  another  attorney  for  the 
one  first  appointed,  in  which  case  the  fee  must  be  propor- 
tionately divided.  The  non-appointment  of  an  attorney 
will  not  afiect  the  validity  of  any  of  the  proceedings. 

S£C.  15.  When  a  judgment  or  decree  is  made,  setting 
apart  a  homestead,  confirming  a  sale,  making  distribution 
of  real  property,  or  determining  any  other  matter  affecting 
the  title  to  real  property,  a  certified  copy  of  the  same  must 
be  recorded  in  the  office  of  the  recoi*der  of  the  county  in 
which  the  property  is  situated. 

Sec.  16.  When  it  is  not  otherwise  prescribed  in  this 
Act,  the  probate  court,  or  the  district  court  on  appeal,  or 
the  supreme  court  on  an  appneal  from  the  district  court  may 
in  its  discretion  order  costs  to  be  paid  by  any  party  to  the 
proceedings,  or  out  of  the  assets  of  the  estate,  as  justice  may 
require.  Execution  for  the  costs  may  issue  out  of  the  pro- 
bate court. 

Sec.  17.  Whenever  an  executor,  administrator,  or 
guardian  is  committed  for  contempt  in  disobeying  any 
lawful  order  of  the  court,  or  judge,  and  has  remained  in 
custody  for  thirty  days  without  obeying  such  order,  or 

E urging  himself  otherwise  of  the  contempt,  the  court  may, 
y  order  reciting  the  facts,  and  without  further  showing  or 
notice,  revoke  his  letters  and  appoint  some  other  person 
entitled  thereto,  executor,  administrator,  or  guardian  in  his 
stead. 

Sec.  18.  Whenever  an  infant,  insane,  or  incompe- 
tent person  has  a  guardian  of  his  estate  residing  in  this 
Territory,  personal  service  upon  the  guardian  of  any 
process,  notice,  or  order  of  the  court  concerning  the  estate 
of  a  deceased  person  in  which  the  ward  is  interested,  is 
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equivalent  to  service  upon  the  ward,  and  it  is  the  duty  of 
the  guardian  to  attend  to  the  interest  of  the  ward  in  the 
matter.  Such  guardian  may  also  appear  for  his  ward  and 
waive  any  process,  notice,  or  order  to  show  cause  which  an 
adult  or  a  person  of  sound  mind  might  do. 

SBa  19.     If  any  person  has  died,  or  shall  hereafter  xenmi»tio«  of 
die,  who  at  the  time  of  his  death  was  the  owner  of  a  life  ufeesute. 
estate,  which  terminates  by  reason  of  the  death  of  such 
person,  any  person  interested  in  the  property,  or  in  the  title 
thereto,  in  which  such  life  estate  was  held,  may  file  in  the 

E rebate  court  of  the  county  in  whidi  the  property  is  situated, 
is  verified  petition,  setting  forth  such  facts,  and  thereupon, 
and  after  such  notice,  by  publication  or  otherwise,  as  the 
court  may  order,  the  court  shall  hear  such  petition  and  the 
evidence  ofiered  in  support  thereof,  and  if,  upon  sudi  hear- 
ing, it  shall  appear  that  such  life  estate  of  such  deceased 
person  absolutely  terminated  by  reason  of  his  death,  the 
court  shall  make  a  decree  to  that  effect,  and  thereupon  a 
certified  copy  of  such  decree  may  be  recorded  in  the  office 
of  the  county  recorder,  and  thereafter  shall  have  the  same 
effect  as  a  final  decree  of  distribution  so  recorded. 


Chapter  XIII. 
Oj  Guardian  and  Ward, 

Sec.  1.  The  probate  court  of  each  county,  when  it 
appears  necessary  or  convenient,  may  appoint  guardians  for  gSfSi!rM,**5S!en 
the  persons  and  estates,  or  either  of  them,  of  minors  who  JJ^^ST  ''**** 
have  no  guardian  l^ally  appointed  by  will  or  deed,  and 
v/ho  are  inhabitants  or  residents  of  the  county,  or  who  re- 
8ide  without  the  Territory  and  have  estate  within  the 
county.  Such  appointment  may  be  made  on  the  petition 
of  a  relative  or  other  person  on  behalf  of  the  minor,  or 
on  the  petition  of  the  minor,  if  fourteen  years  of  age. 
Before  making  such  appointment,  the  court  must  cause  such 
notice  as  such  court  aeems  reasonable  to  be  given  to  any 
person  having  the  care  of  such  minor,  and  to  such  relatives 
of  the  minor  residing  in  the  county  as  the  court  may  deem 
proper. 

Sec.  2.     If  the  minor  ivS  under  the  age  of  fourteen  y^^„  „j„„^ 
3'ear8,  the  court  may  nominate  and  appoint  his  guardian,  may  nominarc 

Ti*    \.        '       r      -J.  "  1'  I  V      ^        ,  .     guardian;  when 

it    he   IS  tourteen   yeare  of   age,  he  may    nominate   his  not. 
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guardian,  and  who,  if  approved  by  the  oourt,  most  be  ap- 
pointed accordingly. 

When  a     int-  ^^^'  ^'     ^^  ^®  guardian  nominated  by  the  nunor  is 

ment  may  be  not  approved  by  the  court,  or  if  the  minor  resides  out  of 
m.de  by  judge.  ^^^  territory,  or  if,  after  being  duly  cited  by  the  court,  he 
neglects  for  ten  days  to  nominate  a  suitable  person,  the 
court  or  judge  may  nominate  and  appoint  the  guardian  in 
the  same  manner  as  if  the  minor  were  under  the  age  of 
fourteen  years. 

Sec.  4.  When  a  guardian  has  been  appointed  by  the 
mSSlTaSr**^  court  for  a  minor  under  the  age  of  fourteen  years,  the 
arriving  at  four-  minor,  at  any  time  after  he  attains  that  age,  may  appoint 
'*^'  his  own  guardian,  subject  to  the  approval  of  the  court 

Sec.  5.    The  father  of  the  minor,  if  living,  and  in  case 

MbCTratitied    ^^  ^'^^  dcocase,  the  mother,  being  themselves  respectively 

to  guardianship.  Gompctcnt  to  trausact  their  own  business  and  not  otherwi«»e 

unsuitable,  must  be  entitled  to  the  guardianship  of  the  minor. 

Minor  harin  ®*^'  ^"     ^^  ^^®  miuor  has  uo  father  or  mother  living, 

no  lather  or       competcut  to  havc  thc  custody  and  care  of  his  education, 
mother  ^|^^  guardian  appointed  shall  have  the  same. 

Sec.  7.  Every  guardian  appointed  shall  have  the 
Powenand  custody  and  care  of  the  education  of  the  minor,  and  the 
dian.  care  and  management  of  his  estate,  until  such  minor  ar- 

rives at  the  age  of  majority  or  marries,  or  until  the  guar- 
dian is  l^ally  dischai^l. 

Sec.  8.  Before  the  order  appointing  any  person 
Bond  of  guar,     cruardian  under  this  Chapter  takes  eflect,  and  before  letters 

dian,  conditions  P  ,  -  xi.       •    j  ^  •  /•  i_ 

of.  issue,  the  court  or  the  judge  must  require  of  such  persons 

a  bond  to  the  minor,  with  sufficient  sureties,  to  be  approved 
by  the  judge,  and  in  such  sum  as  he  shall  order,  condi- 
tioned that  the  guardian  will  faithfully  execute  the  duties 
of  his  tnist  according  to  law;  and  the  following  conditions 
shall  form  a  part  or  such  bond  without  being  expressed 
therein : 

1.  To  make  an  inventory  of  all  the  estate,  real  and 

Eersonal,  of  his  ward,  that  comes  to  his  possession  or 
nowledge,  and  to  return  the  same  within  sucn  time  as  the 
court  or  judge  may  order; 

2.  To  dispose  of  and  manage  the  estate  according  to 
law,  and  for  the  best  interest  of  the  ward,  and  fitithftilly  to 
discharge  his  trust  in  relation  thereto,  and  also  in  relation 
to  the  care,  custody  and  education  of  the  ward ; 

3.  To  render  an  account,  on  oath,  of  the  property, 
estate  and  moneys  of  the  ward  in  his  lumds,  and  all  pro- 
ceeds or  interests  derived  therefrom,  and  of  the  manage- 
ment and  disposition  of  the  same,  within  three  months 
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after  his  appointment,  and  at  such  other  times  as  the  court 
directs,  and  at  the  expiration  of  his  trust,  to  settle  his  ac- 
counts with  the  court  or  judge,  or  with  the  ward,  if  he  be 
of  full  age,  or  his  legal  representatives,  and  to  paj  over 
and  deliver  all  the  estate,  moneys  and  eifects  remaining  in 
his  hands,  or  due  from  him  on  such  settlement,  to  the  per- 
son who  is  lawfully  entitled  thereto.  Upon  filing  the 
bond,  duly  approvea,  letters  of  guardianship  must  issue  to 
the  person  appointed.  In  form,  the  letters  of  guardianship 
must  be  substantially  the  same  as  letters  of  administration, 
and  the  oath  of  the  guardian  must  be  indorsed  thereon, 
that  he  will  perform  the  duties  of  his  office,  as  such  guar- 
dian, aocording  to  law. 

Sec.  9.     When  any  person  is  appointed  cruardian  of  ^   ^. . 
a  minor,  the  probate  court,  or  judge  niay,  with  the  consent  be  inMited  in 
of  such  person,  insert  in  the  order  of  appointment  con-  J^fiT**"""* 
ditions  not  otherwise  obligatory,  providing  for  the  care, 
treatment,  education  and  welfare  of  the  minor.     The  per- 
formance of  such  conditions  shall  be  a  part  of  the  duties 
of  the  guardian,  for  the  faithful  performance  of  which,  he 
and  the  sureties  on  his  bond  shall  be  responsible. 

Sec.  10.     All  letters  of  guardianship  issued,  and  all  ^^^  ^  „^. 
guardians'  bonds  executed  under  the  provisions  of  this  dianship  anS"^ 
Chapter,  with  the  affidavits  and  certificates  thereon,  must  ^^?  ^  ^' 
be  recorded  by  the  clerk  of  the  probate  court  having  juris- 
diction of  the  persons  and  estates  of  the  wards.  ' 

Sec,  11.     If  any  minor  having  a  father  living  has  Maintenance  of 
property,  the  income  of  which  is  sufficient  for  hb  main-  minor  out  of  in- 
tenanoe  and  education  in  a  manner  more  expensive  than  ^l^^ty.    ^^^ 
his  father  can  reasonably  afford,  r^ard  being  had  to  the 
situation  of  the  father's  iamily  and  to  all  the  circumstances 
of  the  case,  the  expenses  of  the  education  and  maintenance 
of  such  minor  may  be  defrayed  out  of  the  income  of  his 
own  property,  in  whole  or  in  part,  as  judged  reasonable, 
and  must  be  directed  by  the  probate  court ;  and  the  charges 
therefor  may  be  allowed  accordingly,  in  the  settlement  of 
the  account  of  his  guardian. 

Sec.  12.  Every  testamentary  guardian  must  give  cuaniiantngive 
bond  and  qualify,  and  has  the  same  powers  and  must  per-  SSJuid/***"*"* 
form  the  same  duties,  with  regard  to  the  person  and  estate 
of  his  ward,  as  guardians  appointed  by  the  probate  court, 
except  so  far  as  their  powers  and  duties  are  legally  modi- 
fied, enlarged  or  changed  by  the  will  by  which  such  guardian 
was  appointed. 
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Sec.  13.     Nothing  contained  in  this  Chapter  aflfects 

Powerii  of  courts  ••j.i_  ^  ^a  'xJ-a 

to  appoint,  etc.,  OF  impaiFs  the  power  of  any  court  to  appomt  a  guardian  to 
not  impaired,      defend  thc  interests  of  any  minor  interested  in  any  suit  or 
matter  pending  therein. 

Ouardians  of  Insane  and  Inoompdetvt  Persons. 


Guardians  of 
insane  and  other 
incompetent 
persons. 


Appointment  by 
judire  after 
hearing. 


Powers  and 
duties  of  such 
g;uardians. 


Petition  for 
restnration  to 
capacity. 


Sec.  14.  Where  it  is  represented  to  the  probate  judge 
upon  verified  petition  of  any  relative  or  friend,  that  any 
person  is  insane,  or  from  any  cause  mentally  incompetent 
to  manage  his  property,  the  judge  or  court  must  cause  a 
notice  to  be  given  to  the  supposed  insane  or  incompetent 
person,  of  the  time  and  place  of  hearing  the  case,  not  leiss 
than  five  days  before  the  time  so  appointed,  and  such  per- 
son, if  able  to  attend,  must  be  produced  on  the  hearing. 

Sec.  15.  If,  after  a  full  hearing  and  examination 
upon  such  petition,  it  appears  to  the  probate  court  that  the 
person  in  question  is  incapable  of  taking  care  of  himself 
and  managing  his  property,  such  court  must  appoint  a 
guardian  of  his  person  and  estate,  with  the  powers  and 
duties  in  this  Chapter  specified. 

Sec.  16.  Every  guaixliatti  appointed  as  provided  in 
the  preceding  section  has  the  care  and  custody  of  the  per* 
son  of  his  ward,  and  the  mana^ment  of  all  his  estate, 
until  such  guardian  is  legally  discharged;  and  he  must 
give  bond  to  such  ward,  in  like  manner  and  with  like  con- 
ditions as  before  prescribed  with  respect  to  the  guardian  of 
a  minor. 

Sec.  17.  Any  person  who  has  been  declared  insane 
or  incompetent,  or  the  guardian,  or  any  relative  of  such 
person  within  the  third  degree,  or  any  friend,  may  apply, 
by  petition,  to  the  probate  court  of  the  county  in  which  he 
was  declared  insane,  to  have  the  fact  of  his  restoration  to 
capacity  judicially  determined.  The  petition  shall  be  veri- 
fied, and  shall  state  that  such  person  is  then  sane  and  com- 
petent. Upon  receiving  the  petition  the  court  must  appoint 
a  day  for  a  hearing  before  the  court,  and,  if  the  petitioner 
request  it,  shall  order  an  investigation  before  the  court. 
The  court  shall  cause  notice  of  the  trial  to  be  given  to  the 
guardian  of  the  ])erson  so  declared  insane  or  incompetent, 
if  there  be  a  guardian,  and  to  his  or  her  husband  or  wife, 
if  there  be  one,  and  to  his  or  her  father  or  mother,  if  living 
in  the  county.  On  the  trial,  the  guardian  or  relative  of 
the  person  so  declared  insane  or  incompetent,  and,  in  the 
discretion  of  the  court,  any  other  person  may  contest  the 
right  to  the  relief  demanded.     Witnesses  may  be  required 
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to  appear  and  testify  as  in  civil  cases  and  may  be  called 
and  examined  by  the  court  on  its  own  motion.  If  it 
be  found  that  the  person  be  of  sound  mind  and  capable 
of  taking  care  of  himself  and  his  property,  his  restoration 
to  capacity  shall  be  adjudged,  and  tne  guardian  of  such 
person,  if  such  person  be  not  a  minor,  shall  cease. 

The  Powers  and  Duties  of  Guardians. 

Sec.  18.     Every  guardian  appointed  under  the  pro-  Guardian  to  oay 
visions  of  this  Chapter,  whether  for  a  minor  or  any  other  ©St  of*w5'« 
person,  must  pay  all  just  debts  due  from  the  ward,  out  of  ••**'•• 
his  personal  estate,  and  the  income  of  his  real  estate,  if 
suificient;  if  not,  then  out  of  his  real  estate,  upon  obtain- 
ing an  Older  for  the  sale  thereof,  and  disposing  of  the  same 
in  the  manner  provided  in  this  Title  for  the  sale  of  real 
estate  of  decedents. 

Sec.  19.     Every  guardian  must  settle  all  accounts  of  Guardian  to  ra- 
the ward,  and  demand,  sue  for,  and  receive  all  debts  due  to  ^u^i^STnd^ 
him,  or  may,  with  the  approbation  of  the  court,  compound  "^p**^"'  *»*"»• 
for  the  same  and  give  discharges  to  the  debtor,  on  receiving 
a  fair  and  just  dividend  of  his  estate  and  effects;  and  he 
must  appear  for  and  represent  his  ward  in  all  legal  suits 
and  proceedings,  unless  another  person  be  appointed  for 
that  purpose. 

Sec.  20.     Eveir  guardian  must  manage  the  estate  of  Guardian  u> 
his  ward  frugally  and  without  waste, and  apply  the  income  Stl^mainni?' 
and  profits  thereof,  as  far  as  may  be  necessary,  for  the  JSh^i.**" 
comfortable  and  suitable  maintenance  and  support  of  the 
ward  and  his  family,  if  there  be  any;  and  if  such  income 
and  profits  be  insufficient  for  that  purpose,  the  guardian 
may  sell  the  real  estate,  upon  obtaining  an  order  of  the 
court  therefor,  as  provided,  and  must  apply  the  proceeds  of 
such  sale,  as  far  as  may  be  necessary,  lor  the  maintenance 
and  support  of  the  waitl  and  his  family,  if  there  be  any. 

Sec.  21.      When  a  guardian  has  advanced  for  the  Maintenance, 
necessary  maintenance,  support,  or  education  of  his  ward,  SSSS'orw^"' 
an  amount  not  disproportionate  to  the  value  of  his  estate,  ^^"^  enforced, 
or  his  condition  of  life,  and  the  same  is  made  to  appear  to 
the  satisfaction  of  the  court,  by  proper  vouchers  and  proofs, 
the.  guardian  must  be  allowed  credit  therefor  in  his  settle- 
ments.   Whenever  a  guardian  fails,  n^lects  or  refuses  to 
furnish  suitable  and   necessary  maintenance,  support  or 
education  for  his  ward,  the  court  may  order  him  to  do  so, 
and  enforce  such  order  by  proper  process.     Whenever  any 
third  person,  at  his  request,  supplies  a  ward  with  sucn 
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suitable  and  necessary  maintenance,  support  or  education, 
and  it  is  shown  to  have  been  done  after  refusal  or  neglect 
of  the  guardian  to  supply  the  same,  the  court  may  direct 
the  guardian  to  pay  therefor  out  of  the  estate,  and  enforce 
such  payment  by  due  process. 

oEc.  22.  The  guardian  may  join  in  and  assent  to  a 
partition  of  the  real  estate  of  the  ward,  whenever  such 
assent  may  he  given  by  any  person. 

Sec.  23.  Every  guaraian  must  return  to  the  pro- 
bate court  an  inventory  of  the  estate  of  his  ward  within 
three  months  after  his  appointment,  and  annually  there- 
after. When  the  value  of  the  estate  exceeds  the  sum  of 
twenty  thousand  dollars,  semi-annual  returns  must  be 
made  to  the  probate  court.  The  probate  court  may,  upon 
application  made  for  that  purpose  by  any  person,  compel  the 
guardian  to  render  an  account  to  the  probate  court  of  the 
estate  of  his  ward.  The  inventories  and  accounts  so  to  be 
returned  or  rendered,  must  be  sworn  to  by  the  guardian. 
All  the  estate  of  the  ward  described  in  the  first  inventorj- 
must  be  appraised  by  appraisers  appointed,  sworn  and  acting 
in  the  manner  provided  for  regulating  the  settlement  of  the 
estates  of  decedents;  such  inventory,  with  the  appraise- 
ment of  the  property  therein  described,  must  be  recorded 
by  the  clerk  of  the  probate  court  in  a  proper  book  kept  in 
his  office  for  that  purpose.  Whenever  any  other  property 
of  the  estate  of  any  ward  is  discovered,  not  included  in  the 
inventory  of  the  estate  already  returned,  and  whenever  any 
other  property  has  been  succeeded  to,  or  acquired  by  anv 
ward  K>r  ni8  benefit,  the  like  proceedings  must  be  had  for 
the  return  and  appraisement  thereof  that  are  herein  pro- 
vided in  relation  to  the  first  inventory  and  return. 

Sec.  24.  The  guardian  must,  upon  the  expiration  of 
a  year  fix>m  the  time  of  his  appointment,  and  as  often 
thereafter  as  he  may  be  required,  present  his  account  to  the 
probate  court  for  settlement  and  allowance. 

Sec.  25.  When  an  account  is  rendered  by  two  or 
more  joint  guardians,  the  court  may,  in  its  discretion,  allow 
the  same  upon  the  oath  of  any  of  them. 

Sec.  26.  Every  guardian  must  be  allowed  the  amount 
of  his  reasonable  expense  incurred  in  the  execution  of  his 
trust,  and  he  must  also  have  such  compensation  for  his  ser- 
vices as  the  court  in  which  his  accounts  are  settled  deems 
just  and  reasonable. 
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The  Sale  of  Property  and  DwposUion  of  the  Proceeds, 

Sec.  27.     Whea  the  income  of  an  estate  ander  guar-  uaj  ku  prop, 
diansbip  is  sufficient  to  maintain  the  ward  and  his  family,  SIS^''^'^-" 
or  to  maintain  and  educate  the  ward  when  a  minor,  his 
guardian  may  sell  his  real  or  personal  estate  for  that  pur- 
pose upon  obtaining  an  order  therefor. 

Sec.  28.    When  it  appears  to  the  satisfaction  of  the  saieoi  re;xi 
court,  upon  the   petition  of  the  guardian,  that  for  the  JlShu'i^or- 
benefit  of  his  waitl  his  real  estate,  or  some  part  thereof,  ^^  ^  «mrf 
should  be  sold,  and  the  proceeds  thereof  put  out  at  interest, 
or  invested  in  some  productive  property,  or  in  the  improve- 
ment or  security  of  any  other  real  estate  of  the  ward,  his 

^'""^'^J^y^^^^^^  «""«  «»•■  «"<*  P'»T>«*'  "P«°  obtain- 
ing  an  order  therefor. 

Sec.  29.    If  the  estate   is  sold   for    the    purposes  Appiicatioo  of 
mentioned  in  this  Chapter,  the  guardian  must  apply  the  proceeds  of  s«ie« 
proceeds  of  the  sale  to  such  purposes,  as  fiir  as  necessary, 
and  put  out  the  residue,  if  any,  on  interest,  or  invest  it  in 
the  best  manner  in  his  power,  until  the  capital  is  wanted 
for  the  maintenance  of  the  ward  and  his  family,  or  the 
education  of  his  children,  or  for  the  education  of  the  ward* 
when  a  minor,  in  which  case  the  capital  may  be  used  for 
that  purpose,  as  fiur  as  may  be  necessary,  in  like  manner  as 
if  it  had  been  personal  estate  of  the  ward. 

Sec.  30.     If  the  estate  is  sold  for  the  purposes  of  inrestaent  of 
putting  out  or  investing  the  proceeds,  the  guwlian  must  JJ^J'^  ^^ 
make  me  investment  according  to  his  best  iudement,  or  in 
pursuance  of  any  order  that  may  be  made  by  tne  court. 

Sec.  31.     To  obtain  an   order   for  such    sale,   the  order forwie, 
guardian  must  present  to  the  court  in  which  he  was  ap-  ^^^  obtained. 
pointed  guardian,  a  verified  petition  therefor,  setting  forth 
the  condition  of  the  estate  of  his  ward,  and  the  facts  and 
circumstances  on  which  the  petition  is  founded,  tending  to 
show  the  necessity  Or  expediency  of  a  sale. 

Sec.  32.  If  it  appears  to  the  court  from  the  petition.  Notice  to  next 
that  it  is  necessary  or  would  be  benefidal  to  the  ward  that  «ive^* 
the  real  estate,  or  some  part  of  it,  should  ^  be  sold,  or  that 
the  real  or  personal  estate  should  be  sold,  the  court  must 
thereupon  make  an  order,  directing  the  next  of  kin  of  the 
ward,  and  all  persons  interested  m  the  estate,  to  appear 
before  the  court,  at  a  time  and  place  therein  specified,  not 
less  than  four,  nor  more  than  ten  weeks  from  the  time  of 
making  such  order,  to  show  cause  why  an  order  should 
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not  be  granted  for  the  sale  of  such  estate.  If  it  appear 
that  it  is  necessary,  or  would  be  beneficial  to  the  ward  to 
sell  the  personal  estate  or  some  part  of  it,  the  court  must 
order  the  sale  to  be  made. 

Sec.  «53.  A  copy  of  the  order  must  be  personally 
served  on  the  next  of  kin  of  the  ward  and  on  all  persons 
interested  in  the  estate,  at  least  ten  days  before  the  hearing 
of  the  petition,  or  must  be  published  at  least  three  succes- 
sive weeks  in  a  newspaper  having  general  circulation  in 
the  county,  or  in  such  newspaper  as  may  be  specified  by 
the  court  in  the  order.  If  written  consent  to  making  the 
order  of  sale  is  subscribed  by  all  persons  interested  therein, 
and  the  next  of  kin,  notice  neea  not  bo  served  or  pub- 
lished. 

Sec.  34.  The  probate  court,  at  the  time  and  place 
appointed  in  .the  order,  or  such  other  time  to  which  the 
hearing  is  postponed,  upon  proof  of  the  service  of  pub- 
lication of  the  order,  must  hear  and  examine  the  proofs 
and  allegations  of  the  petitioner  and  of  the  next  of  kin, 
and  all  other  persons  interested  in  the  estate  who  oppose 
the  application. 

Sec.  35.  On  the  hearing,  the  guardian  may  be 
examined  on  oath,  and  witnesses  may  be  produced  and 
examined  by  either  party,  and  process  to  compel  their 
attendance  and  tebtimony  may  be  issued  by  the  probate 
court  in  the  same  manner  and  with  like  effect  as  in  other 
cases  provided  for  by  law. 

Sec.  36.  If  any  person  appears  and  objects  to  the 
granting  of  any  order  prayed  for  under  the  proviuons  of 
diis  Chapter,  and  it  appears  to  the  court  that  either  the 
petition  or  the  objection  thereto  is  sustained,  the  court  may, 
in  granting  or  refusing  the  order,  award  costs  to  the  party 
prevailing,  and  enforce  the  payment  thereof. 

Sec.  37.  If,  after  a  full  examination,  it  appears  nec- 
essary, or  fo^  the  benefit  of  the  ward,  that  his  real  estate, 
or  some  part  thereof,  should  be  sold,  the  court  may  grant 
an  order  therefor,  specifying  therein  the  causes  or  reasons 
why  the  sale  is  necessary  or  beneficial,  and  may,  if  the  same 
has  been'  prayed  for  in  the  petition,  order  such  sale  to  be 
made  either  at  public  or  private  sale. 

Sec.  38.  Every  guardian  authorized  to  sell  real  estate 
must,  before  the  sale,  eive  bond  to  the  ward,. with  sufficient 
surety,  to  be  approved  by  the  court,  or  judge,  with  condition 
to  sell  the  same  in  the  manner,  and  to  account  for  the  pro- 
ceeds of  the  sale,  as  provided  for  in  this  Chapter,  and  in 
Chapter  VII.  of  this  Act. 
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Sec,  39.     All  the    proceedings    under    petition  ^  of  ^„  proceedings 
guardians  for  sales  of  property  of  their  wards,  giving  for  sale  by  guar- 

x»  J  xi       I.         •  #.       *i  i-x*  ^«  '    ®     /.    °  dians  to  conform 

notice,  and  the  hearing  oi  such  petitions,  granting  or  reius-  to  provisions  re- 
ing  the  order  of  sale,  directing  the  sale  to  be  nuSe  at  pul>  SS^SJcden^^ 
lie  or  private  sale,  re-selling  me  same  property,  return  of 
sale,  and  application  for  confirmation  thereof,  notice  and 
hearing  of  such  application,  making  orders  rejecting  or 
confirming  sales  and  reports  of  sales,  ordering  and  nta&ing 
conveyances  of  property  sold,  Recounting  and  the  settle- 
ment of  accounts,  must  be  had  and  made  as  reouired  by 
the  provisions  of  this  Act  concerning  estates  of  decedents, 
unless  otherwise  specially  provided  in  this  Chapter.- 

Sec.  40.     No  order  of  sale,  granted  in  pursuance  of  umit  wf  onier 
this  Chapter,  continues  in  force  more  than  one  year  after  ^  "*'*' 
granting  the  same,  without  a  sale  being  had. 

Sec.  41.     All  sales  of  real  estate  of  wards  must  be  for  conditions  of 
cash,  or  for  part  cash  and   part  deferred  payments,  the  StSe**of^irds. 
credit  in  no  case  to  exceed  three  years  from  date  of  sale,  as 
iu  the  discretion  of  .the  court  is  most  beneficial  to  the  ward. 
Guardians  making  sales  must  demand  and  receive  from  the 
purchasers,  in  case  of  deferred  payments,  notes,  and  a  mort- 
g^  on  the  real  estate  sold,  with  such  additional  security  as    . 
the  court  deems  necessary  and  sufficient  to  secure  the  prompt 
payment  of  the  amount  so  deferred,  and  the  interest  tnereon. 

Sec,  42.    The  court,  on  the  application  of  a  guardian  court  may  order 
or  any  person  interested  in  the  estate  of  any  ward,  after  ^^^^l^^^l^ 
such  notice  to  persons  interested  therein  as  the  court  shall  ward, 
direct,  may  authorize  and  require  the  guardian  to  invest 
the  proceeds  of  sales,  and  any  other  of  his  ward's  money 
in  his  hands,  in  real  estate,  or  in  any  other  manner  most 
to  the  interest  of  all  concerned  therein,  and  the  court  may 
make  such  other  orders  and  give  such  directions  as  are 
ueedful  for  the  management,  investment  and  disposition  of 
the  estate  and  effects  as  circumstances  require. 

Non-BesiderU  Guardians  and  Wards. 

Sec.  43.     When   a   person   liable  to   be  put  under •^^^.^^^^^ 
guardianship,  according  to  the  provisions  of  this  Chapter,  non-resident 
resides  without  this  Territory  and  has  estate  therein,  any  p***®"** 
friend  of  such  person,  or  any  one  interested  in  his  estate, 
in  expectancy  or  otherwise,  may  apply  to  the  probate  court 
of  any  county  in  which  there  is  any  estate  of  such  absent 
person,  for  the  appointment  of  a  guardian,  and  if,  after 
notice  given  to  all  interested,  in  suA  manner  as  such  court 
orders,  by  publication  or  otherwise,  and  a  full  hearing  and 
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examination^  it  appears  proper,  a  guardian  for  such  ahsenl 
person  may  be  appointea. 

Sec.  44.  Every  guardian  appointed  under  the  pre- 
ceding section,  has  the  same  powers  and  performs  the  same 
duties  with  respect  to  the  estate  of  the  ward  found  within 
this  Territory,  and  with  respect  to  the  person  of  the  ward, 
if  he  shall  come  to  reside  therein,  as  are  prescribed  with 
respect  to  any  other  guardian  appointed  under  this  Chapter. 

Sec.  45.  Every  raavdian  must  eive  bond  to  the  ward 
in  the  manner  and  witn  the  like  conditions  as  hereinbefore 
provided  for  other  guardians,  except  that  the  provisions 
respecting  the  inventory,  the  disposal  of  the  estate  and 
effects,  and  the  account  to  be  rendered  by  the  guardian  must 
be  confined  to  such  estate  and  efiects  as  come  to  his  hands 
in  this  Territory. 

Sec.  46.  The  guardianship  which  is  first  lawfully 
granted  of  any  person  residing  without  this  Territory,  ex- 
t^ids  to  all  the  estate  of  the  ward  within  this  Territory, 
and  excludes  the  jurisdiction  of  the  probate  court  of  eveiy 
other  county. 

Sec.  47.  When  the  guardian  and  his  ward  are  both 
non-residents,  and  the  wara  is  entitled  to  property  in  this 
Territory,  which  may  be  removed  to  any  State  or  foreign 
country,  without  coimict  with  any  restriction  or  limitation 
thereupon,  or  impiuring  the  ri^nt  of  the  ward  thereto, 
such  property  may  be  removed  to  the  State  or  foreign 
counti^  of  the  residence  of  the  ward,  upon  the  application 
of  the  guardian  to  the  probate  judge  of  the  county  in 
which  the  estate  of  the  ward,  or  the  principal  part  thereof, 
is  situated.  *    • 

Sec.  48.  The  application  must  be  made  upon  ten 
days'  notice  to  the  resident  executor,  administrator  or  guar- 
dian, if  there  be  such,  and  upon  such  application  the  non- 
resident guardian  must  produce  and  file  a  certificate,  umler 
the  hand  of  the  derk  and  seal  of  the  court  from  which  his 
appointment  was  derived,  showing: 

1.  A  transcript  of  the  record  of  his  appointment ; 

2.  That  he  entered  upon  the  discharge  of  his  duties; 

3.  That  he  is  entitled,  by  the  law  of  the  State  or 
foreign  country,  of  his  appointment,  to  the  posaesrion  of 
the  estate  of  the  ward;  or  must  produce  and  file  a  certifi- 
cate under  the  hand  and  seal  of  the  derk  of  the  court  hav- 
ing jurisdiction  in  the  county  of  his  residence,  of  the 
estates  of  persons  under  guardianship,  or  of  the  highest 
court  of  snch  country,  attested  by  a  minister,  consul,  or 
vice-consul  of  the  United  States,  resident  in  suMsh  country. 
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that,  by  the  laws  of  such  oountir,  the  applicant  is  entitled 
to  the  custody  of  the  estate  of  his  waiti,  without  the  ap- 
pointment of  any  court.  Upon  such  application,  unless 
good  cause  to  the  contrary  is  shown,  the  court  must  make 
an  order  granting  to  such  guardian  leave  to  take  and  re- 
move the  property  of  his  ward  to  the  State  or  place  of  his 
residence,  which  is  authority  to  him  to  sue  for  and  receive 
the  same  in  his  own  name  for  the  use  and  benefit  of  his 
ward. 

Sbc.  49.    Such  order  is  a  discharge  of  the  executor,  obchargeof 
administrator,  local  guardian,  or  other  person  in  whose  JJJJ°°*" 
possession  the  property  may  be  at  the  time  the  order  is 
made,  on  filing  with  the  court  the  receipt  therefor  of  the 
foreign  guardian  of  such  ward. 

Oeneral  and  Miacelkmeatia  Provisions. 

Sec.  50.    Upon  complaint  made  to  him  by  any  guar-  ^jo^^^^i^  ^ 
ward,  creditor  o      ' 
or  havine  a  prospect! 


dian,  ward,  creditor  or  other  person  interested  in  the  estate  J!!S*J*di- 

^ive  interest  therein  as  heir  or  other-  S«uduig  waid, 
wise,  against  any  one  suspected  of  having  concealed,  em-  ^''  ^^ 


bezzled,  or  conveyed  away  any  of  the  money,  goods,  or 
efiects,  or  an  instrument  in  writing  belonging  to  the  ward 
or  to  his  estate,  the  probate  court,  or  judge,  may  cite  such 
suspected  person  to  appear  before  such  court,  and  may  ex- 
amine and  proceed  witn  him  on  such  charge  in  the  manner 
provided  in  this  Act  with  respect  to  persons  suspected  of 
and  charged  with  concealing  or  embezzling  the  enacts  of  a 
decedent. 

Sec.  51.     When  the  guardian,  appointed  either  by  Removal  and 
the  testator  or  a  court,  becomes  insane  or  otherwise  inca-  ^'^'^^^^ 

Cable  of  discharging  his  trust  or  unsuitable  therefor,  or  S^IUnd^  of 
as  wasted  or  mismanaged  the  estate,  or  failed  for  thirty  ^^*^' 
days  to  render  an  account  or  make  a  return,  the  probate 
court  may,  upon  such  notice  to  the  raardian  as  the  court 
may  require,  remove  him  and  compel  him  to  surrender  the 
estate  of  the  ward  to  the  person  found  to  be  lawfully  en- 
titled thereto.  Every  guardian  may  resign  when  it  appears 
proper  to  allow  the  same;  and  upon  the  resignation  or 
removal  of  a  guardian,  as  herein  provided,  the  court  may 
appoint  another  in  the  place  of  the  guardian  who  resigned 
or  was  removed. 

Sec.  52.     The  marriage  of  a  minor  ward  terminates  Gua^i^nthip, 
the  guardianship  of  the  person  of  such  ward,  but  not  the  How  temiMud. 
estate;  and  the  guardian  of  an  insane  or  other  person  may 
he  disisharged  by  the  court,  when  it  appears,  on  the  appli- 
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cation  of  the  ward  or  otherwise,  that  the  guardianship  L* 
no  longer  necet^sary. 

Sec.  53.  The  court  may  require  a  n^w  band  to  be 
given  by  a  guardian  whenever  such  court  deems  it  neces- 
sary, and  may  discharge  the  existing  sureties  from  further 
liability,  after  due  notice  given  as  such  court  may  direct 
when  it  shall  appear  that  no  injury  can  result  therefrom  to 
those  interested  in  the  estate. 

Sec.  54.  Every  bond  given  by  a  guardian  must  be 
filed  and  preserved  in  the  office  of  the  clerk  of  the  probate 
court  of  tne  county;  and  in  case  of  a  breach  of  a  condition 
thereof,  may  be  prosecuted  for  the  use  and  benefit  of  the 
ward  or  of  any  perscm  interested  in  the  estate. 

Sec.  55.  No  action  can  be  maintained  against  the 
sureties  on  any  bond  given  by  a  guardian,  unless  it  be 
commenced  within  three  years  from  the  discharge  or 
removal  of  the  guardian;  but  if  at  the  time  of  such  dis- 
charge the  person  entitled  to  bring  such  action  is  under 
any  legal  disability  to  sue,  the  action  may  be  commenoed 
at  any  time  within  one  year  after  such  disability  if^ 
removed. 

Sec.  56.  No  action  for  the  recovery  of  any  estate 
sold  by  a  guardian  can  be  maintained  by  the  wara,  or  by 
any  person  claiming  under  him,  unless  it  is  commenced 
within  three  years  next  aftier  the  termination  of  the  guar- 
dianship, or  when  a  legal  disability  to  sue  exists  by  reason 
of  minority  or  otherwise,  at  the  time  when  the  cause  of 
action  accrues,  within  one  year  next  after  the  removal 
thereof. 

Sec.  57.  The  court,  in  its  discretion,  whenever 
necessary,  may  appoint  more  than  one  guanlian  of  any 
person  sulyect  to  guardianship,  who  must  give  bond  and 
Ix;  governed  and  liable  in  all  respects  as  a  sole  guardian. 

Sec.  58.  Any  order  appointing  a  guardian  must  be 
entered  as,  and  become  a  decree  of  tlie  court.  The  pro- 
visions of  this  Act  relative  to  the  estates  of  decedents,  so 
far  as  they  relate  to  the  practice  in  the  probate  courts  apply 
to  proceedings  under  this  Chapter. 

Sec.  59.  The  general  provisions  of  the  Code  of 
Civil  Procedure  relative  to  the  qualification  and  justification 
of  sureties  on  undertakings  are  hereby  declared  to  apply  to 
guardians  appointed  by  the  court,  ana  to  the  bonds  taken 
or  to  be  taken  from  such  guardians,  and  to  the  .sureties  on 
such  bonds. 
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S.BC  60-    Chapter  III.  of  Title  XIV.  of  the  Com-  ^^^^^^j^  ^^ 

Kiled  Laws  of  Utah,  entitled  "  Of  the  Prooeedinss  in  Pro-  saving  clause. 
ate  Courts,''  and  all  amendments  thereto,  and  Chapter  II. 
of  "  An  Act  in  relation  to  Guardian  and  Ward,"  approved 
February  20thy  1880,  are  hereby  repealed,  saving  and  ex- 
cepting all  rights  and  rights  of  action  which  have  accrued, 
or  may  accrue  under  or  by  virtue  of  any  of  the  provisions 
hereby  repealed.  All  proceedings  commencea,  and  all 
orders  and  decrees  made,  by  virtue  of  any  of  the  provisions 
of  any  law  referred  to  in  this  Section  before  this  Act  takes 
effect,  shall  be  continued  and  shall  be  made  to  conform  as 
far  as  practicable  to  the  provisions  of  this  Act. 

Sec.  61.    This  Act  shall  take  effect  and  be  in  force  when  act  ukes 
on  the  first  day  of  August,  A.  D.  1884.  *'"•* 

Approved  March  12,  1884. 


CHAPTER  LVII. 

OP  GENERAL  APPROPRIATIONS. 

AN  ACT  making  Appropriations  for  General  Purposes. 

Be  U  eiuxded  by  the  Oovemor  and  Legislative  Assembly 
of  the  Territory  of  Utah:  That  the  following  stuns  of  money 
are  hereby  appropriated  out  of  any  money  in  the  Terri- 
torial treasury  not  otherwise  impropriated,  for  the  objects 
hereinafter  expressed: 

1  For  the  salary  of  Territorial  Superintendent 

of  District  Schools  for  1884  and  1885, 

one4ialf  to  be  paid  each  year,         .  $1,000  00 

2  For  salary  of  Auditor  of  Public  Accounts 

for  1884  and  1885,  one-half  to  be  drawn 

each  year,         .        .         .         .        .         3,000  00 

3  For  salary  of  Territorial  Librarian  for  1 884 

and  1885,  one-half  to  be  drawn  each  year,       500  00 

4  For  salary  of  Territorial  Treasurer  for  1884 

and  1885,  one-half  to  be  drawn  each 

year, 1,500  00 


% 
464  IJLWB  OP  UTAH. 

6  For  expenses  of  printing,  and  contingent 
expenses  of  Territorial  School  Superin- 
tendent's office  for  1884  and  1885,  one- 
half  to  be  drawn  each  year,        •         .    $    500  00 

6  For  incidental  expenses  of  the  offices  of 

Auditor,  Treasurer,  Librarian,  Sealer  of 
Weights  and  Measures  and  Recorder  of 
Marks  and  Brands  for  1884  and  1885, 
one-half  to  be  drawn  each  year  or  so 
much  thereof  as  may  be  necessary,  1,000  00 

7  For  rent  of  rooms  for  the  last  named  officers 

for  1884  and  1885,  one-half  to  be  drawn 

eadi  year,        .        .        .        ...         1,44000 

8  To  pay  deficiency  of  witnesses  in  criminal 

cases  and  jurors  in  criminal  cases  for 
1882  and  1883,  as  reported  by  the 
Auditor  of  Public  Accounts,         .    ^       12,610  12 

9  For  the  payment  of  witnesses  in  criminal 

cases,  and  jurors  for  the  district  courts 
of  this  Territory  in  criminal  cases  for 
the  years  1884  and  1885,  one-half  to  be 
dra^  each  year  in  equitable  proportion 
to  each  district,  to  be  determined  by  the 
Auditor  of  Public  Accounts,  .  40,000  00 

Provided^  That  the  above  amount  sh^ll 
lye  drawn  upon  vouciiers,  duly  authenti- 
cated for  services  as  jurors,  and  for  wit- 
nesses in  cases  in  which  the  Territory 
is  liable  therefor. 

11  To  J.  R.  Wilkins,  clerk  of  the  Second  Ju- 

dicial District  for  attendance  at  court 
during  the  years  1882  and  1883,  and  for 
fees  and  other  services  during  the  same 
period  as  per  bill  rendered,         .         .        1,017  lo 

12  To  Bemamin  Bach  man,  deputy  clerk  of 

the  First  Judicial  District  for  attendance 
at  court,  during  the  years  1882  and 
1883,  and  for  tees  and  other  services, 
during  the  same  period,  as  per  bill  ren- 
dered,          549  70 

13,  To  Samuel  R.  Thurman,  for  l^al  services, 
as  per  bill  rendered,  in  the  years  1882 
and  1883, 500  00 

14  To  O.  J.  Averill,  derk  of  the  Third  Judi- 
cial District,  for  attendance  at  court  dur- 
ing the  years  1882  and  1883,  and  for 
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blanks,  books  and  fumitnrey  and  sundry 
other  services  during  the  sancie  period  as 
per  bill  rendered,  ....    1,372  35 

1 5  To  Martin  H.  Peck,  Sealer  of  Weights  and 

Measure,  for  office  rent  and  other  ex- 
penses for  removing  scales  and  measure,       105  00 

16  To  the  Omaha  Herald^  for  books  and  sta- 

tioneiy  furnished    the    Third    District 

CJourt, 151  00 

17  To  the  Deserd  News,  for  extra  composition 

on  school  reports,  1882,        .         .         .         43  60 

18  To  W.  C.  Spence,  for  clerk  hire  in  1882,  .  5  50 

19  To  Thomas  S.  Higham,  for  clerk  hire  in 

1882, 20  00 

20  To  John  W.  Turner,  for  services  and  ex- 

penses incurred  in  the  prosecution  and  ' 

conviction  of  Fred  Welcome,  and  in  ar- 
resting cattle  thieves  in  Colorado  in  1882 
and  1888, 1,705  60 

21  To  Jesse  W.  Fox,  for  services  for  ten  years 

as  Surveyor  General,  and  rent  of  office 

for  two  years  ending  Dec.  31, 1883,      .       500  00 

22  To  A.  C.  Call,  Sheriff  of  Rich  County,  for 

services  in  full  to  date,         .         .         .       100  00 

23  To  Messrs.  Sheeks  &  Rawlins,  for  l^al 

services  rendered  at  the  instance  of  the 
Auditor  of  Public  Accounts  in  prosecut- 
ing civil  suits  for  the  Territory  in  1882 
and  1883,         .  .  .  .         .     1,000  00 

24  To  the  Auditor  of  Public  Accounts  as  a  con- 

tingent fund  for  employing  counsel  when 
necessary  in  prosecuting  delinquent  col- 
lectors in  1884  and  1885,  .         .      1,000  00 
or  so  much  thereof  as  may  be  necessary. 

24  a  To  the  Committed  on  the  Revision  and       ' 

Compilation  of  the  Laws,  as  follows: 

To  P.  H.  Emerson>  chairman,         .  1,600  00 
To  Arthur  L.  Thomas,  secretary  and 

treasure!^,        ....  1,26000 

To  Samuel  R.  Thurman,  1,000  00 

To  Warren  N.  Dusenberry,        .  260  00 

25  For  the  construction  of  a  wagon  road  in  i 

Huntington  Canyon,  Emery  County,  to 
be  drawn  and  expended  under  the  direc- 
tion of  Che  county  court  of  said  ooiinty,    2,000  00 

59 
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Provided,  That  Emeiy  County  expend 
$750  00  on  said  road  in  addition  to  the 
amount  herein  appropriated. 

26  To  assist  Sanpete  Uounty  in  the  construc- 

tion of  a  bridee  across  Sevier  River,  to 
be  drawn  and  expended  under  the  di- 
rection of  the  county  court  of  Sanpete 

County, 600  00 

Provided,  That  Sanpete  County  expend 
$450  00,  and  Sevier  County,  $150  00,  in 
addition  to  the  amount  herein  appro- 
priated, 

27  To  Uintah  and  Wasatch  Counties,  for  the 

construction  of  a  wagon  road  and  neces- 
sary bridges  between  the  towns  of  Heber 
in  Wasa^  County,  and  Ashley  in  Uin- 
tah County,  ....  3,00000 
$2,260  00  of  which  to  be  drawn  and  ex- 
pended under  the  direction  of  the  county 
court  of  Wasatch  County,  and  $760  00 
to  be  drawn  and  expended  under  the 
direction  of  the  county  court  of  Uintah 
County. 

Provided,  That  Wasatch  County  expend 
$760  00,  and  Uintaji  County  $250  00 
on  said  road,  in  addition  to  the  amount 
herein  api)ropriated. 

28  For  the  repair  of  a  road  in  Kanab  Canyon, 

in  Kane  County,  to  be  drawn  ana  ex- 
pended under  the  direction  of  the  county 
court  of  said  county,        .         •  «     •         1,500  00 

29  To  assist  Box  Elder  County  in  the  con- 

struction of  a  bridge  across  Bear  River 
at  a  point  known  as  Hampton's  Station, 
to  be  drawn  and  expended  under  the 
direction  of  the  county  court  of  said 
county, 3,600  00 

30  For  the  construction  of  a  wagon  road  from 

Eemguitch  in  Grarfield,  to  Beaver  City, 
in  Beaver  County,  over  a  route  known 
as  Fremont's  Pass,  to  be  drawn  and  ex- 
pended under  the  direction  of  the  county 
court  of  Garfield  County,        .        .  500  00 

31  For  the  oonstruction  of  a  wagon  road  from 

Plangoitch  to  Escalante  in  (£urfield  county. 
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to  be  drawn  and  expended  under  the  di- 
rection of  the  oounj^  court  of  8aid  county^     $500  00 
*  Provided,   That  Garfield  County   raise 
and  expend  on  said  road  $260  00  in  ad- 
dition to  the  amount  herein  appropriated. 

32  To  assist  Utah  County  in  the  repair  of  the 

Spanish  Fork  Canyon  road,  in  said 
county,  to  be  drawn  and  expended  under 
the  direction  of  the  county  court  of  said 

county, 2,000  00 

Provided,  That  Utah  County  expend  on 
said  road  the  sum  of  $1,000  00  m  addi- 
tion to  the  amount  herein  appropriated. 

33  To  the  Territorial  library,  to  provide  shelves 

print  and  arrange  catalogues  of  books  in 
the  library,  and  the  balance  to  be  used  in 
purchasing  books  for  the  library,  .  1,000  00 
Said  amount  to  be  drawn  and  expended 
under  the  direction  of  the  Territorial 
Librarian,  for  the  purposes  hereinbefore 
mentioned. 

34  To  assist  Morgan  County  in  the  construc- 

tion of  a  bridge,  near  Morgan  City,  over 
the  Weber  River,  ....  1,000  00 
To  be  drawn  and  expended  under  the  di- 
rection of  the  counhr  court  of  said  county ; 
Provided,  That  Morgan  County  expend 
$750  00  and  Morgan  City  $260  00  on 
said  bridge  in  addition  to  die  amount 
herein  appropriated. 

35  To  Millard  County,  to  aid  in  constructing 

a  road  from  Deseret  to  Pleasant  Valley,       750  00 
To  assist  said  county  in  the  repair  of 
roads,  near  Cove  Creek  Fort,         .         .        250  00 
Said  sums  to  be  drawn  and  expended 
under  the  direction  of  the  county  court 
of  said  county. 
3f)    To  Ashton   Nebeker,  Collector  of  Kane 
County,  for  losses  on  Territorial  taxes  for 
the  yeare  1877,  1878,  1879,  1880,  1881 
and  1882,  20  00 

36  a  To  W.  D.  Johnson,  Jr.,  ex-deputy  Col- 

lector of  Kane  County,  for  relief  on  ac- 
count of  delinquent  taxes  for  1882  and 
1883, 38  00 
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37  To  H.  H.  Cluff,  ex-Collector  of  Utah 

County,  on  account  of  delinoueiit  taxes 

for  the  years  1875-7&-77  and  *78,         .       300  00 

38  To    W.    H.    Clark,  Collector  of  Sevier 

County,  for  relief  on  account  of  delin- 
quent taxes,  1882  and  1883,         •         .         22  50 

39  To  L.  H.  Ridd,  Jr.,  Collector  of  San  Juan 

County,  for  relief  on  account  of  delin- 
quent taxes  for  the  years  1880-81-82,  46  25 

40  To  H.  O.  Crandall,  ex-Collector  of  Emery 

County,  for  relief  on  account  of  delin- 
quent taxes  in  1881  and  1882,        .  58  00 

41  To  Archibald  McKinnon,  ex-Collector  of 

Rich  County,  on  account  of  delinquent 

taxes  for  the  years  1875-76-77-78-79-80,       300  00 

42  To    J.  D.  Smith,  Collector  of   Millard 

County,  for  relief  on  account  of  delin- 
quent taxes  for  the  years  1881  and  1882,         17  79 

43  To    Hyrum    Belnap,  Collector,  and  Gil* 

bert  Belnap,  ex-Collector  of  Weber 
County,  for  relief  on  account  of  delin- 
quent taxes  for  the  years  1881  and  1882,       100  00 

44  To  Nephi  W.  Clayton,  Auditor  of  Public 

Accounts,  for  extra  services  in  examining 

court  certificates,        ....  400  00 

45  To  A.  C.  Emerson,  Clerk  of  the  First  Ju- 

dicial District,     32140 

46  To  W.  R.  Judd,  Assessor  and  Collector  of 

Tooele  County,  for  relief  on  account  of 
delinquent  taxes  for  the  years  1879, 1880, 
1881  and  1882,  .        .        .        .         65  00 

47  For  contingent  expenses  of  the  House  for 

twenty-sixth  session,         .  .  .     1,050  00 

47  a  To  Joseph  A.  West,  in  payment  for  two 

hundi^  copies  of  a  new  and  revised 
map  of  Utah  Territory,  said  map  to  be 
drawn  to  a  scale  of  six  miles  to  one  inch, 
and  to  be  delivered  to  the  Territorial 
Treasurer  for  distribution,     .        .        •     1,600  00 

48  For  the  construction  of  a  wagon  road  from 

Kanarra,  in  Iron  County,  to  Assay^s 
Ranch,  in  Garfield  Coun^,  to  be  drawn 
and  expended  under  the  direction  of  the 
county  court  of  Iron  County,        .         •     1,000  00 

49  For  widening  and  improving    the  road 

from  Kanarra  to  St.  Ueorge,  to  be  drawn 
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and  expended  under  the  direction  of  the 

tx>unty  oourt  of  Washington  County,         3,000  00 

50  To  assist  in  making  a  road  from  the  head 

of  Parowan  Canyon,  in  Iron  County,  to 
Panguitch,  in  Gsu^eld  County,  to  be  ex- 
pencfed  under  the  direction  of  the  county 
court,         .         .  .         •  .         .  *    500  00 

51  To  assist  in  opening  and    improving  a 

wagon  road  through  Sardine  Canyon,  be- 
tween Cache  and  nox  Elder  Counties,  to 
be  expended  under  the  direction  of  the 
county  oourt  of  Cache  County,       .         .     1,000  00 

52  To  assist  in  improving  the  wagon  road 

through  Parley's  Park,  in  Summit 
County,  to  be  expended  under  the  direc- 
tion of  the  county  court  of  said  county,       500  00 

53  To  A.  E.  Merriam,  Collector  of  Sanpete 

County,  for  uncollectible  Territorial  taxes 

)br  the  years  1881-2,  .         .         .         36  30 

54  For  the  purpose  of  educating  deaf  mutes 

in  the  University  of  Deseret,  to  be  drawn 
and  expended  by  the  Chancellor  and 
Board  of  B^uts,        .        .        .        .    4,000  00 

55  For  the  expense  incurred  in  the  reception 

and  entertainment  of  the  Wyoming  L^is- 
lature,  to  be  drawn  and  expended  by  E. 
O.  Woolley,  chairman  of  committee,      •       553  75 

56  To  James  Jack,  for  amounts  paid  for  col- 

lecting fines  and  forfeitures,  .  .       553  95 

57  To  Hiram  Belnap,  for  uncollectible  taxes 

for  1883,  .  .  .  .         .         91  98 

58  For  completing  and  furnishing  the  Terri- 

torial Insane  Asylum,  to  be  drawn  and 
expended  under  the  direction  of  the 
Board  of  Directors,        ....  51,697  48 

59  To  John  W.  Taylor,  for  services  as  Minute 

Clerk  for  the  Twenhr-Sixth  (26)  Session,       300  00 

60  To  Moroni  L.  Pratt,  Usher,  for  services  for 

the  Twenty-sixth  (26)  Session,       .         .        240  00 

61  For  contingent  expenses  of  the  Council 

during  the  Twenty-sixth  (26)  Session,  to 
be  drawn  on  the  order  of  L.  J.  Nuttal,  Jr., 
Sergeant-at-Arms,  and  to  be  disbursed 
by  him  on  bills  certified  to  by  the  Presi- 
dent of  the  Council,        .        .         .  704  50 
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For  Wm.  Beeves,  for  uncollectible  taxes 
to  be  credited  on  account  due  the  Terri- 
tory by  him,  ....  567  82 
62.  To  assist  in  improving  the  wagon  road 
through  Parley's  Canyon,  to  be  drawn 
and  expended  by  the  county  court  of 
Salt  LAke  County,         ...  500  00 

63  For  repairing  Sevier  bridge  in  Juab  Co., 

and  improving  the  approaches  thereto, 
to  be  drawn  and  expended  under  the 
direction  of  the  county  court  of  Juab 
County, 750  00 

64  To  be  drawn  on  the  order  of  the  Governor, 

to  pay  a  messenger  and  other  expenses  of 
the  Executive  Office  for  the  years  1884 
and  1885, 2,000  00 

65  To  Joseph  A.  West,  for  services  as  Minute 

Clerk  for  26th  Session,         .         .         .        300  00 
66.     To  George  WooUey,  for  services  as  Usher 

for  26th  Session,         .         -         .         .240  00 

67  To  reprint  the  Record  of  Marks  and  Brands 

published  since  the  last  compilation 
thereof,  and  to  publish  the  Marks  and 
Brands  recorded  since  the  publication  of 
the  last  sheet,  also  for  the  publication  of 
Marks  and  Brands  that  may  be  recorded 
prior  to  the  next  session  of  the  L^isla- 
tive  Assembly,  ....     1,500  00 

Or  so  much  thereof  as  may  be  necessary. 

68  To  T.  E.  Tavlor,  Public  Printer,        .  3,275  74 

69  To  Herald  Printing  and  Publishing  Co.  132  70 

Provided^  That  the  provisions  of  Sec- 
tion I  of  an  Act  defining  how  appropri- 
ations shall  be  paid,  approved  Marcn  9, 
1882,  shall  not  apply  to  the  appn^ria- 
tions  herein  to  the  Territorial  Insane 
Asylum. 
Approved  Mux;h  13,  1884. 
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JOINT  RESOLUTION. 

Continuing  the  Committee  on  Revision  and   Compiiaiion. 

Resolvedj  by  the  Governor  and  Legislative  Assembly  of 
the  Territory  of  Utah:  That  the  committee  on  revision 
and  compilation  of  the  laws  of  the  Territoiy  of  Utah 
created  by  Chapter  XXXVII.  of  the  Lawb  of  1882,  be 
and  th^  are  hereby  authorized  and  directed  to  continue 
their  labors  until  the  close  of  the  present  session  of  the 
L^islative  Assembly  of  this  Territory,  with  such  com- 
pensation as  may  be  provided  by  said  L^slative  As- 
sembly. 

Approved  Feb.  25,  1884. 


JOINT  RESOLUTION. 


Relating  to  liie- Redemption  of  Territorial  Warrants. 


Besolved,  by  the  Governor  and  Leffislative  Assembly 
of  the  Territory  oj  Ulah:  That  the  Territorial  treasurer 
be  and  he  is  hereby  forbidden  to  redeem  any  war- 
rant issued  prior  to  January  first,  1876.  In  case  any 
warrants  issued  as  aforesaid  are  presented  to  the  treasurer 
for  payment^  it  shall  he  his  duty  to  roister  the  same, 
aeparately  from  the  registry  of  other  warrants,  and  report 
the  same  to  the  next  succeeding  L^islative  Assembly. 

Approved  March  13,  1884. 
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CODE  OF  CIVIL  PROCEDURE. 


Sec.  P4ge. 
ABATEMENT  AND  REVIVOR— 

Action  shall  not  abate  by  death  or  other  disability 242  198' 

Action  shall  not  abate  by  transfer  of  interest  therein  ....  242  198 

Action  may  be  continued  by  or  against  representatives,  when,  242  198 

Action  in  the  name  of  the  original  party,  when   ......  242  196 

Transferee  may  be  substituted  in,  when 242  198 

Of  nuisance  or  waste / 612  270 

3.                  1   .    .    .  618  270 

ABBREVIATIONS— 

May  be  used  in  written  proceedings 92  169 

ABSENCE— 

Of  judge,  court  to  be  adjourned 68  164 

Of  judge,  term  saved,  how   .    ; 59  164 

Waives  a  jury,  when TiOS  240 

Of  testimony,  when  trial  to  be  postponed 472  235 

Of  evidence,  cause  for  continuance ATI  235 

Of  witness  out  of  Territory,  deposition  taken,  when  ....  1286  372 

ABSENTEE— 

See  Non-resident, 

ABSTRACT— 

Of  title  in  action  for  partition  when  cost  of,  allowed 682  281 

Of  title  when  procured  before  commencement  of  action,  no- 
tice to  be  filed 682  281 

Of  title,  who  may  make  .    .    .    ,    ^ 688  2ii2 

ABSCONDING— 

Arrest  of  debtor  when  there  is  danger  of  his 595  266 

ACCIDENT— 

Grounds  for  new  trial,  when 584  246 

ACCOUNT— 

Items  of.  need  not  be  pleaded,  but  may  be  demanded  .    .    .  824  209 


474  nn>Ex  to  oode 


ACCOUNT— 

Stated  in  pleadings,  how 824  209 

Copy  of.  may  be  demanded 924  209 

A  further,  may  be  ordered,  when 824  209 

Reference  of,  after  judgment  by  de&ult,  when 400  283 

ACCOUNTING— 

Actions  for,  rent  pending  redemption 500  204 

ACCUSATION— 

Verification  of 158  181 

Citation  to,  answer  to,  when 1^9  181 

Appearance  to  answer 100  181 

How  answered 161  181 

Demurrer  to 162  182 

Answer  forthwith  to,  when 163  182 

Trial  of 164  182 

Reference  of 165  182 

Judgment  on It6  182 

ACT— 

See  Code  t/  Civil  Procedut*. 

ACTS— 

Executive,  as  evidence 1175 

Municipal  corporation,  as  evidence 1176 

ACTIONS— 

Place  of  hearing  may  be  changed,  when 167  74 

Not  affected  by  this  Code,  except 6  156 

Only  one  form  of 172  18S 

Parties  to,  how  designated 178  18S 

Commencement  of 175  184 

When  cannot  be  brought  by  the  people 178  184 

Seizin  within  seven  years,  when  nerrmry  for  real  property  179  184 

Seizin,  when  necessary  in,  or  defense  rising  out  of  it    ....  180  185 

Against  husband  and  wife,  wife  may  defend  alone,  when   .   .  228  192 

By  infent,  Insane,  or  incompetent  person 229  102 

Against  bail  on  arrest,  when 868  215 

Against  two  or  more  defendants 272  202 

Against  joint  debton 868  811 

For  official  acts  against  sheriff 986  820 

To  be  in  name  of  party  in  interest 224  192 

By  an  assignee 225  192 

By  an  executor,    administrator,    or   trustee  of  an  express 

trust,  etc 226  192 

When  married  woman  is  a  party,  by  and  against 287  192 

By  guardian  for  injury  or  death  of  ward 288  198 

By  guardian  for  seduction  of  ward 282  198 

For  her  own  seduction  unmarried  female  may  bring,  when   .  281  19S 

What  are  to  be  commenced  within  five  years 198  187 

What  are  to  be  commenced  within  four  years 194  187 

What  are  to  be  commenced  within  three  years 195  187 
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Sec.  Page. 
ACTIONS— 

What  are  to  be  commenced  within  two  yean 196  188 

What  are  to  be  commenced  within  one  year 197  188 

What  are  to  be  commenced  within  six  months 198  188 

For  relief,  when  to  be  commenced *  201  189 

For  balance  of  mutual  accounts 200  189 

To  recover  money  or  other  property  deposited  with  any  bank, 
banker,  trust  company,  saving  or  loan  society,  no  limi- 
tation   206  189 

By  the  people,  subject  to  the  same  limitations  as  by  private 

persons 202  189 

When  deemed  commenced 208  190 

Exception  where  defendant  is  out  of  the  Territory 209  190 

Exception  as  to  persons  under  disabilities 210  190 

Provisions  where  person  entitled  dies  before  limitation  ex- 

pires 211  190 

When  person  is  alien  subject,  time  of  continuance  of  war 

not  part  of  limitation 212  190 

Provisions  where  judgment  on  has  been  reversed 213  190 

Provisions  where  stayed  by  injunction 214  191 

Disability  must  exist  when  right  of,  accrued 215  191 

When  two  or  more  disabilities  at  time,  right  of  limitation  does 

not  attach  until,  etc 216  191 

Limitation  against  director,  etc.,  cf  corporation 217  191 

Limitation  laws  of  other  States,  foreign  country,  etc.,  af- 
fecting      219  191 

Existing  cause  of,  not  affected 220  191 

Includes  a  special  proceeding 221  191 

By  fiither  or  mother  for  death  or  injury  of  child 283  193 

By  fiither  or  mother  for  seduction  of  daughter 283  193 

For  death  or  injury,  who  may  bring 284  193 

When  persons  having  interests,  may  be  joined  as  plaintiffs    .  236  194 

Who  may  be  joined  as  defendants  in 236  191 

To  determine  adverse  claims 237  194 

Claimants  under  a  common  source  of  title  may  unite  in     .   .  238  194 

By  tenants  in  common,  joint  and  co-parcenen 238  194 

When  parties  must  be  joined  in  interest 239  194 

When  and  where  not  to  abate 242  196 

Against  conflict 244  196 

Place  of  trial  of  certain 250  197 

To  be  tried  where  subject,  or  some  portion  of,  is  situate  250  197 

To  be  tried  where  cause  of,  arose 251  197 

Against  counties,  where  tried 262  197 

Against  county,  when  to  be  commenced 199  189 

To  be  tried  where  parties  reside 268  196 

May  be  tried  in  any  judicial  district,  unless  defendant  demand 

trial  in  proper 264  198 

Place  of  trial  may  be  changed  in  certain  cases  ...'*..  266  198 

Papers  in,  to  be  transferred  on  transfer  of 267  196 

Questions  of  feet,  when  in  issue  may  be  tried  in 174  183 
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Sec  Pace. 

Order  for  trial,  how  made 174  18S 

How  commenced 262  199 

Petuling  of,  notice,  how  given 266  20D 

For  recovery  oi  real  property,  description 325  209 

For  partition  of  real  property 635  272 

To  quiet  title 620  271 

Not  to  be  prejudiced  by  alienation 629  272 

For  nuisance 612  270 

Forwaste 613  270 

For  trespass 614  270 

Against  several  persons  liable  on  promissory  uotes  .    .  240  19^ 

To  foreclose  mortgage 506  268 

For  Ubel  and  slander 330  210 

For  usurpation  of  office 691  2t$2 

For  damages  against  defoulting  witness 1223  370 

For  delivery  of  personal  property    '...., 382  217 

On  written  instrument 816  208 

Title  of.  to  be  named  in  complaint 28d  204 

What  causes  of,  may  be  joined 287  204 

When  may  be  dismissed  or  non-suit  entered 465  23:2 

Concerning  mining  claims,  governed  by  customs,  usages,  or 

regulations  of  camps,  etc.,  except,  when 680  272 

By  Territory,  or  by  officer  thereof 315  208 

Deposition  in,  when  witness  out  of  Territory 1236  372 

Deposition  in,  when  witness  resident  of  Territory 1237  372 

For  condemnation  of  land,  complaint  roust  state  what    ...  1111  850 

Complaint  in.  contains  what 1111  350 

To  determine  adverse  claims,  by  sureties 981  320 

Purchaser  of  property  sold  on  execution,  after  eviction,  may 

bring 691  265 

When  several,  costs  of  one  allowed  only 905  316 

Costs  allowed  when,  of  course 904  316 

Decedent's  costs  must  be  allowed  in  certain 906  317 

Costs,  when  discretionary  with  court 909  317 

When  costs  in,  may  be  severed 9Q6  317 

Continued,  costs  may  be  imposed  as  condition  of 911  317 

Costs  must  be  awarded  to  the  prevailing  party 909  317 

In,  by,  or  against  an  administrator,  etc.,  costs  in 913  317 

If  security  be  not  given,  may  be  dismissed 919  319 

When  Territory  is  party  to,  costs 920  319 

When  county  is  a  party  to,  costs 921  319 

•    For  usurpation  of  office  or  franchise  for  damages 696  283 

Clerk  must  keep  a  registry  of  all 983  320 

For  condemnation  of  land 1110  85U 

Personal  property,  for  delivery  of,  affidavit,  etc 383  218 

Form  of,  for  foreclosure 606  268 

Of  liens,  for  foreclosure 1065  342 

Who  may  bring,  for  seduction 231  193 

Limitation,  Sec  175  to 220  191 
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Sec*  Page. 
ACTIONS  ( CoHtimued)— 

When  several,  may  be  consolidated 629  320 

imitations  of,  how  affected 0  155 

To  postpone  for  absence  of  testimony 472  285 

May  be  postponed  for  determination  of  claims 657  277 

When  court  may  postpone.  Sec.  760  to 762  294 

On  failure  of  verdict  or  discharge  of  jury,  may  be  letried  .    .  491  289 

Receivers  have  power  to  bring,  when  and  how 440  280 

After  judgment  may  proceed  against  one  of  several    de- 
fendants       453  232 

To  release  attachment,  before  whom  taken 425  227 

May  be  commenced  on  undertaking,  when 425  227 

On  submission  to  arbitration,  revoked 1144  857 

Succession,  on  same  contract 928  819 

Change  of  place  of  trial.  Sec.  266  to 258  199 

Bond  in.  not  required  of  Territory 938  321 

Clerk,  when  to  take  testimony  on  trial 932  32J 

Facts  not  in  issue,  how  tried 174  183 

Limitations  of  the  right  to  change 703  285 

To  what  court  transferred 704  285 

Proceedings  after  change  of  place  of 705  286 

Effect  of  order  changing  place  of 706  2*6 

Certain,  must  be  transferred  to  district  court 707  286 

Redemptioner  for  debtor  may  bring,  for  rents  and  profits    .    .  660  264 

Plaintiff  must  file  notice  of  pendency  of 638  278 

Another,  pending  ground  for  demurrer 292  205 

When  deemed  pending 930  320 

Personal,  may  be  had  for  lien  for  labor 1070  343 

By  private  persons 202  189 

To  redeem  mortgages,  except,  when 2(J3  189 

When  more  than  one  person  claiming  under  a  mortgage   .    .  204  189 


Justice^  and  ProbcuU  Courts. 


Civil,  to  be  brought  in  defendant's  precinct,  when  * 701 

When  to  be  brought  elsewhere 701 

After  change  of  place  of,  proceedings  in 706 

Place  of  trial.  Sec.  701  to 707 

Who  may  appear 715 

When  justice  must  fix  a  day  for  trial  of 723 

Pleadings  in.  Sec.  728  to 737 

For  arrest  of  defendant  in  civil,  Sec.  742  to 747 

By  attachment.  Sec.  748  to 751 

Claim  and  delivery,  how  enforced  in 752 

When  defendant  fails  to  appear,  judgment 757 

Against  defendant  on  demurrer,  judgment 758 

Provisions  of  Code  applicable  to 819 

ADJOURNMENT— 

Of  supreme  court,  when 2^/ 


284 
284 
286 
286 
287 
289 
291 
292 
293 
293 
293 
2^8 
392 
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Sec  Pace. 

ADJOURNMENT— 

Of  district  court 28  100 

Effect  of.  to  non-judidai  day 57  164 

Of  court  on  absence  of  judge 68  164 

In  case  of,  testimony  to  be  taken  by  deposition 478  235 

May  be,  while  jury  is  absent 492  289 

Final,  for  the  term,  discharges  the  jury 492  288 

ADMINISTRATOR— 

May  sue  without  joining  the  person  or  persons  for  whose  ben- 
efit action  is  prosecuted 226  19l2 

Appointment  of,  where  provided  for 170  182 

ADMISSIBILITY  OF  TESTIMONY— 

To  be  decided  by  court 1285  880 

ADMISSION— 

Of  attorney  to  practice,  certificate  of 142  178 

Application  of,  for,  testimonials  required  of  what 148  178 

Certificate  of  attorney,  when  granted 144  179 

Of  service,  how  made 278  206 

By  failure,  to  verily  answer 815  206 

Of  genuineness  of  instrument,  if  answer  is  not  verified  .   .   .  316  208 

Execution  of  instrument,  unless  denied  by  plaintiff,    ....  317  208 

Exception  to  preceding  section 318  208 

ADMONITION— 

Of  court  to  jury  on  separation 486  288 

ADVERSE  claim- 
To  real  property,  how  determined 620  371 

To  personal  property,  how  determined 981  820 

ADVERSE  POSSESSION— 

Under  written  instrument  or  judgment 182  185 

lb,                               183  185 

By  actual  occupation  under  claim  of  title 184  186 

By  occupation  not  under  written  instrument 185  186 

Relation  of  landlord  and  tenant  as  affecting 186  186 

ADVERSE  party- 
How  known  in  civil  action 178  183 

In  intervention 245  196 

When    deemed    to   have   excepted   to  verdict,  ruling,  de- 
cision, etc G23  243 

Exceptions,  how  settled  upon  notice  to 526  244 

May  file  counter  affidavits,  when  . 636  246 

Who  is,  on  appeal 827  808 

Notice  of  costs  must  be  served  upon 915  818 

Writings  in  possession  of,  notice  to  be  given  to 1191  364 

AFFIDAVIT- 

For  what  purposes  used 1229  371 

Before  whom  may  be  taken  in  this  Territory 1232  371 
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Sec  Pftge. 
AFFIDAVIT— 

When  made  in  another  State  or  Territory,  before  whom  taken  1233  872 

When  made  in  foreign  country,  before  whom  taken     ....  1234  372 
When  made  before  judge  of  court  out  of  this  Territory,  to  be 

certified  by  clerk  of  court 1285  872 

For  arrest  of  judgment  debtor  on  supplementary  proceeding,  5£r5  266 

Must  contain  what,  to  obtain  writ  of  attachment 411  228 

That  a  coutempt  has  been  committed 1078  845 

To  obUin  injunction 309  221 

To  be  served  with  injunction 399  221 

Of  confession  of  judgment  by  defendant 1015  831 

Requisite  for  writ  of  mandate  ^ 966  324 

Of  service  of  summons.  Sec.  267  to 372  202 

Of  service  of  summons  on  non-residents 270  202 

Of  service  of  summons 272  202 

To  obtain  order  of  arrest 855  214 

On  arrest,  copy  to  be  given  to  defendant 857  214 

Requisites  of,  for  writ  of  prohibition 982  826 

On  motion  to  continue  cause 472  235 

For  order  allowing  amendment  to  pleadings 344  211 

In  justices'  and  probate  courts,  necessary  for  order  of  arrest .  744  292 

Of  plaintiff  denying  admissibility  of  copy  of  instrument    .   .  317  208 

On  motfon  to  vacate  order  of  arrest 376  207 

In  replevin,  when  delivery  is  claimed 388  218 

Service  of,  in  replevin ,  885  218 

On  bond,  in  replevin 886  218 

On  bond  in  replevin,  where  redelivery  is  claimed 3b7  219 

Of  title  by  claimant  other  than  defendant 892  219 

In  replevin,  where  to  be  filed 893  220 

For  order  for  examinatfon  of  prisoner  as  witness 1227  371 

For  postponement  of  trial 762  294 

Of  party  applying  for  postponement 762  294 

As  to  unknown  resident  party  in  partition 640  278 

For  publication  of  summons  in  partition 640  278 

For  writ  of  review,  by  what  party 951  822 

To  reality  of  controversy  in  submitting  action 1018  882 

By  elector  to  contest  election 997  328 

To  accompany  process  against  joint  debtors 865  812 

For  arrest  of  usurper  of  office 692  288 

Of  applicant  to  perpetuate  testimony «...  1265  377 

May  be  taken,  when,  where,  and  by  whom 85  168 

Of  concealment  of  witness 1219  809 

To  cost  bill  on  judgment 915  818 

Of  justification  of  sureties  to  bonds 937  820 

Not  affected  by  not  giving  title  to  action 927  819 

By  bail  in  justification 868  216 

In  verification  of  pleadings 815  208 

By  non-resident  corporation 315  208 

For  new  trial,  misconduct  of  jury,  Subd.  2 534  246 

Of  newly  discovered  evidence,  Subd.  4 684  246 
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AFFIDAVIT  {CoHiinued)— 

For  new  trials,  when  to  be  made 5S5  2-16 

When  to  be  filed  for  new  irial  .       536  246 

On  application  to  dissolve  injunction 404  222 

In  objections  to  referee  may  be  read        514  2-^ 

To  copy  of  assignment,  Subd.  2 588  264 

By  redemptioner.  Subd.  3    .    .    i 568  264 

In  opposition  to  discharge  of  attachment 430  22H 

In  proceedings  supplementary  to  execution 595  2^ 

For  writ  of  injunction.  Subd.  2   ..... 398  220 

Of  exemption  from  arrest 1256  576 

Of  printer  to  publication,  evidence 1220  371 

Where  filed,  of  printer 1281  371 

Of  filing  award  of  judgment J 140  Z5^ 

Of  property  or  debts  due  judgment  debtor 597  267 

« 

AFFIRMATION— 

Included  in  oath 13  156 

Optional  to  swear  or  affirm,  oath  of 1276  379 

AFFIRM— 

May,  instead  of  swear 1276  379 

AGE— 

See  Infant. 

ALIEN—  ' 

4^imitation  in  time  of  war  not  computed  against 212  VJO 

ALIENATION— 

Of  real  property  cannot  prejudice  in  action  to  recover    .    .    .  629  272 

ALLEGATIONS— 

Formal,  are  pleadings 278  203 

Denial  of,  in  answer 300  206 

In  complaint,  deemed  true  unless  controverted  by  answer  .    .  332  210 

Material,  defined 333  210 

When  not  deemed  at  variance 342  211 

Against  joint  debtors  in  pleadings ^67  242 

To  be  construed  literally 322  209 

Redundant,  to  be  stricken  out  ....    : 1)23  208 

Essential,  defined 333  210 

-Answer  to  contain  what 300  206 

Of  complaint,  how  defined tOO  206 

Essential  to  obtain  writ  of  injunction 398  220 

Must  be  supported  by  verification 398  221 

ALLOWANCE—  i 

Of  costs  in  civil  actions  to  plaintiff  of  course 904  316 

Of  costs  in  civil  actions  to  defendant  of  course 906  317 

Of  costs  discretionarv  with  court 907  317 


• 


ALTERATION— 

In  writing  must  be  accounted  for  by  party  producing  it  .    .    .        1215         3158 
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Sea  Page 
AMBIGUITY— 

In  complaint  ground  for  demurrer 292  205 

AMENDMENT— 

To  complaint,  how  filed  and  served 294  203 

When  court  may  order,  of  pleadings 340  211 

lb,                               341  211 

To  pleadings  ol  course  after  demurrer 343  211 

To  pleadings  and  proceedings  generally,  how  made    ....  344  211 

To  pleadings,  where  complaint  is  in  fictitious  name   ....  345  212 

Court  may  order,  of  process 62  163 

Of  pleadings  in  justices'  and  probate  courts 736  290 

Terms  of,  may  be  imposed  when 344  211 

When  permitted  to  complaint 334  210 

To  be  served  on  opposite  party,  and  filed 335  210 

In  furtherance  of  justice 844  211 

On  affidavit  of  merits 344  211 

AMICABLE  ACTION— 

Submission  of  controversy,  how  made 1018  332 

Judgment  in.  how  entered 1019  332 

Judgment  in,  how  enforced 1020  332 

ANSAVER— 

Citation  of  attorney  to  answer  accusation 169  181 

To  accusation,  how  made 161  181 

If  demurrer  overruled,  accused  must 163  182 

On  intervention  by  assignee,  or  transferee 245  196 

Waives  summons  by 263  199 

When  defendant  must  file,  various  times  given 264  200 

Part  of  pleadings,  demurrer  to t    .    .    .  334  207 

May  demur  at  same  time 293  205 

To  amended  complaint 294  205 

Objection  to  complaint  taken  by,  when 295  206 

To  complaint,  what  to  contain 300  206 

May  contain  several  defenses,  or  cross  demands    ......  304  207 

When  contain  new  matter,  plaintiff  may  demur 310  207 

Verification  of 815  208 

To  complaint  on  written  instrument 316  208 

Copy  of  written  instrument,  when  deemed  admitted    ....  317  206 

Sham  and  redundant  matter  in,  may  be  stricken  out    ....  323  209 

In  actions  for  libel  and  slander 331  210 

When  deemed  controverted 332  210 

Supplemental,  allowed  on  motion,  when 334  210 

May  be  amended 343  211 

In  certain  case  time  for  filing,  may  be  extended 844  211 

Return  of  property  required  before 882  217 

When  injunction  may  issue  after  filing 400  221 

Judgment  on  £aiilure  to,  by  default 460  233 

Issue  of  law  raised  by  demurrer  to 466  234 

Issue  of  feict  raised  by 467  234 

2 
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Sec  Pap- 
ANSWER  {Continued)— 

Court  may  require  judgment  debtor  to  appear  and 594  286 

Counter  claim  in.  defined 301  206 

Omission  to  set  up  counter  claim  fotal 302  206 

lb,                                    783  290 

Takes  place  of  cross  bill 303  207 

Grounds  of  demurrer  to  what 311  207 

Needs  no  verification  denying  execution  of  writing,  when  .    .  318  208 

To  be  lil)erally  construed 322  2U9 

Need  not  set  out  account,  when 324  209 

Must  describe  real  property,  how 325  209 

How  to  plead  a  judgment 326  209 

How  to  plead  condition  precedent 327  209 

How  te  plead  statute  of  limitations .  328  209 

How  to  plead  private  statute 829  210 

Must  be  filed  with  the  clerk  and  served 335  210 

When  issues  arise  on,  what  they  are •.  465  2S4 

Concerning  property  by  judgment  ddstor 6W5  266 

By  person  or  corporation  as    to  debts,  etc.,  of  judgment 

debtor 507  267 

Refusing  to,  punished  as  for  contempt 601  267 

In  probate  and  justices'  courts 732  29t} 

In  proceedings  for  contempt,  on  arrest 1064  346 

In  action  for  partition,  what  to  contain 641  273 

Disclaimer  in  action  to  quiet  title 621  271 

Must  set  up  value  of  improvement  as  set  off,  when 623  271 

Material  allegations  in,  defined 383  210 

In  proceedings  after  judgment  against  joint  debtors 866  8i2 

To  petition  for  mandate,  how  made 969  325 

lb.                               974  325 

To  complaint  amended 737  291 

APPEALS— 

To  Supreme  Court, 

What  may  be  reviewed  on,  in  civil  actions 825  308 

Party  aggrieved  may  take 827  30S 

Within  what  time,  may  be  taken 828  3(8 

How  taken •    •    .    .   .  829  804 

Preparation  for,  by  exceptions.  Sec  522  to 529  243 

Undertaking  on.  to  be  filed  in  five  days 830  304 

Undertaking  on,  from  money  judgment 831  304 

From  judgment  for  delivery  of  documents 832  305 

From  judgment  directing  execution  of  conveyance 833  805 

Stay  of  proceedings  on 885  806 

Effect  on  attachment 835  306 

By  executor,  administrator,  or  trustee,  court's  discretion  in    .  835  306 

Undertaking  on,  where  real  property  in  action 834  SOf* 

Undertaking  on,  may  be  in  one  instrument 836  806 

justification  of  sureties  on  bond  of 837  306 
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Sec.  Page. 
APPEALS  {Continued)'' 

Other  undertakings  on 838  307 

What  papers  used  on,  from  judgment 839  307 

What  papers  used  on  other 840  807 

What  papers  used  on  appeals  when  new  trial  asked    ....  841  307 

Papers  and  copies  on,  how  certified 842  307 

When,  may  be  dismissed 843  308 

When  may  not  be  dismissed 843  3U8 

From  controversy  without  action 1020  332 

Effect  of  dismissal 844  304 

When  reviewed  on,  from  jndgment 845  308 

Remedial  powers  of  court  on 846  308 

Remittitur  on  judgment  on  certified,  how 847  ^^08 

Cosuon 916  318 

jyistrid  Court. 

From,  when  may  be  taken 828  303 

From  what  taken 823  303 

From,  to  supreme  court,  in  what  cases    ...•*•....  828  303 

Who  may  appeal  to  and  within  what  time 854  309 

What  notice  must  contain 854  309 

Trial  de  novo  on 855  309 

When  transcript  must  be  certified  up 856  309 

What  transcript  must  contain 856  309 

Undertaking  on  appeal,  what,  etc 857  310 

Supersedeas  to  execution,  if  issued 858  311 

Costs  on  execution  must  be  first  paid 858  311 

APPEARANCE— 

Of  all  persons  at  place  appointed  to  hold  court 63  165 

Of  accused,  attorney  to  answer  proceedings 160  181 

Of  married  woman,  how,  when,  and  by  whom 227  192 

Required  in  summons 264  200 

Service  of  summons,  written  admission 278  208 

Voluntary,  equivalent  to  service  of  summons 274  2(i3 

Of  judgment  debtor,  by  order  of  court 594  266 

Proceedings  to  compel,  of  judgment  debtor 595  266 

W^hat  constitutes,  on  part  of  defendant 895  815 

By  demurrer,  answer,  or  notice 895  815 

Failure  in,  at  trial,  waiver  of  findings 506  241 

Failure  in,  at  trial,  waiver  of  jury 508  240 

Failure  in,  at  justice's  court,  trial  to  proceed 770  296 

In  writing,  waives  summons  and  service 263  199 

APPELLANT— 

Party  aggrieved  may  become 827  803 

What  he  may  appeal  from  to  supreme  court 828  808 

What  he  may  appeal  from  district  court 828  808 

What  to  district  court 854  809 

Undertaking  to  be  filed  by 880  304 

Executors  and  administrators  as,  need  not  file  bond    ....  836  306 
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Sec.  Psge 
APPELLANT  (Cbntimud)— 

Must  furnish  what  papers 839  9U7 

To  furnish  statement  and  notice,  when H41  807 

How  to  prepare  to  become  (See  Excepticns) 522  218 

See  Appeals, 

APPLICATIONS— 

For  new  triak,  Sec.  683  to 588  346 

For  change  of  name,  Sec.  1128  to 1131  354 

For  change  of  venue  (Sec  Place  of  Trial) 255  198 

For  exercise  of  right  of  eminent  domain 1111  850 

For  dissolution  of  corporation 1095  S47 

For  liens  for  mechanics  and  others,  Sec.  1057  to 1071  840 

For  discharge  of  person  held  on  civil  process.  Sec,  1021  to  .  1082  832 

For  entry  of  confession  of  judgment.  Sec.  1014  to 1017  SSI 

For  contest  of  election.  Sec.  993  to 1009  827 

For  writs  of  review,  mandate,  and  prohibition 988  827 

Foi  writ  of  mandate 967  824 

For  writ  of  review 952  823 

For  admission  to  bar  as  attorney 148  1T8 

For  substitution  in  case  of  death,  etc.,  of  party 242  195 

For  publication  of  summons 270  202 

To  file  supplemental  pleading 834  210 

To  make  amendments  to  pleadings,  etc 344  211 

3.                                   845  212 

For  arrest  in  civil  cases,  Sec.  851  to 877  213 

For  claim  and  delivery  of  personal  property,  Sec.  382  to    .    .  898  217 

For  injunction,  writ  of.  Sec  897  to 405  2X) 

For  attachment,  Sec.  410  to 482  222 

For  receivers.  Sec.  436  to 441  229 

For  judgment  by  default 460  228 

For  postponement  of  trial 472  235 

For  reference  to  be  ordered.  Sees.  510  and 511  241 

To  supreme  court  for  removal  of  cause,  on  refusal  of  the  court 

below  to  allow  exceptions 528  245 

For  writ  of  execution 430  253 

For  execution  after  death  of  party 565  255 

For  redemption  of  property.  Sec.  585  to 587  262 

For  examination  of  party,  etc.,  after  execution,  Sec.  504  to  .  601  266 

For  foreclosure  of  mortgages,  Sec.  606  to      608  268 

To  determine  conflicting  claims  to  realty,  Sec.  620  to  ...    .  630  271 

In  partition,  Sec.  635  to 684  272 

For  removal  from  office.  Sec.  691  to 698  282 

To  amend  pleadings  in  justices' courts 736  290' 

For  postponement  of  trial  in  justices'  courts 762  294 

For  abstract  of  judgment  in  justices'  courts 7^1  297 

For  writ  of  execution  from  justices'  courts 790  298 

For  removal  of  execution  in  same 792  299 

For  one  justice  to  act  for  another 816  302 

For  judgment  against  joint  debtors  not  summoned     ....  863  811 
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APPLICATIONS  {ConHnued)— 

For  inspection  of  writings 

By  way  of  motion  and  notice  thereof.  Sec.  882  to 

For  costs,  by  filing  cross  bill 

For  secunty  for  costs 

To  supply  loss  of  paper 

For  consolidation  of  actions 

For  possession  to  realty  prior  to  action 

To  punish  for  contempt 

To  vacate  award 

To  correct  award 

To  produce  writing,  Sees.  1191  and 

For  warrant  to  arrest  witness 

For  commission  to  take  deposition 

By  notice  to  take  deposition 

To  perpetuate  testimony 


ARBITRATION— 

Who  may  submit  controversy,  what,  and  exception  .    . 

Submission  to,  in  writing,  to  one  or  more 

Stipulation  in,  what 

Duty  of  clerk  in  submission  by  court 

Order  cannot  be  revoked 

Award  may  be  compelled 

Arbitrators'  powers  defined 

Arbitrators  must  be  sworn 

How  questions  determined  in 

I    Award  and  proceedings  thereunder 

Proceedings  to  vacate  or  otherwise  dispose  of  award  . 

Grounds  for  revocation  or  resubmission 

Grounds  for  modification  or  correcting 

What  court  may  do  with  award 

Decision  of  court  on  motion  appealable 

Judgment  before  motion  non-appealable 

Submission  being  revoked,  what  may  be  recovered  .    . 
All  arbitrators  must  meet,  but  the  majority  may  control 
Title  to  real  property  cannot  be  submitted  to    ...   . 


ARGUMENT— 

Order  of,  on  trial 

Duty  of  clerk  when  cause  reserved  for   ...    . 

When  cause  may  be  reserved  for 

May  be  brought  before  court  for,  by  either  party 

ARREST— 

Order  for,  on  what  obtained 

No  one  subject  to,  in  civil  action  other  than  .    . 

In  what  cases  it  may  be  made 

Order  for,  by  whom  made 

Written  undertaking  given  prior  to  order   .    .    . 
When  order  may  be  made,  its  form 


Sec. 

Page 

877 

813 

886 

818 

915 

818 

918 

819 

926 

819 

929 

320 

1035 

334 

1078 

846 

1141 

856 

1142 

857 

1192 

364 

1228 

370 

1288 

873 

1248 

878 

1265 

877 

1185 

355 

1186 

855 

1137 

855 

1137 

855 

1187 

855 

1187 

855 

1138 

856 

1189 

356 

1139 

356 

1140 

856 

1141 

856 

1141 

356 

1142 

857 

1142 

357 

1143 

857 

1148 

857 

1144 

857 

934 

820 

1135 

855 

482 

237 

499 

240 

545 

250 

M6 

'iEO 

854 

214 

851 

213 

852 

218 

853 

214 

355 

214 

856 

214 
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Sec.  Pace. 

ARREST  {Continutd)— 

What  officer  must  have  and  do 857  214 

How  made,  disposition  of  defendant 358  214 

When  defendant  may  be  discharged  from 358  214 

Ball  of  defendant,  how  given,  and  for  what 362  214 

Surrender  of  defendant 361  215 

What  sureties  may  do  to  surrender  defend  ml 362  215 

Bail,  when  exonerated 362  215 

Bail  may  be  proceeded  against,  when 363  315 

Bail  exonerated  by  death,  etc.,  of  defendant 364  215 

Return  and  other  proceedings  of  officer 365  215 

Justification  of  sureties  and  notice  of 366  215 

New  undertaking,  when  to  be  given 366  215 

Qualification  of  bail 367  216 

Justification  of  bail,  how  made 368  216 

Certificate  of  judge  or  clerk  to  sufficiency  of  bail 369  216 

When  officer  exonerated  from  liability 369  216 

Deposit  of  money  instead  of  bail 370  216 

What  may  be  done  when  bail  reduced 370  216 

Duty  of  officer  to  certify  to  deposit 870  216 

Duty  of  officer  to  pay  deposit  into  court 371  216 

Substitution  of  bail  for  deposit 372  217 

Deposit  to  be  refunded 372  217 

Final  disposition  of  the  deposit 873  2J  7 

When  judgment  for  defendant,  what  done 373  217 

If  defendant  escape,  officer  liable 874  217 

How  officer  may  relieve  himself 374  217 

Proceedings  on  judgment  against  officer 375  217 

Motion  to  vacate  order  of  arrest  or  reduce  bail 376  217 

When  affidavits  may  be  used  on  this  motion 376  217 

Proceedings  on  the  application 377  217 

Affidavit  for  in  justice's  court 744  292  x 

For  contempt,  and  bail  allowed 1082  346 

Grounds  of,  in  justice's  court 742  291 

When  order  may  be  executed  in  any  part  of  Territory   .    .    .  743  291 
Defendant  to  be  taken  before  court  or  justice,  proceedings 

theicin •  745  292 

Officer  who  makes,  to  notify  plaintiff  and  his  return   .    .    .•  .  746  292 

Defendant  to  be  kept  till  discharged 747  292 

Of  witness,  officer  liable  for,  when 1256  376 

Cannot  be  made  except  under  code 351  218 

Of  judgment  debtor  supplementary  to  execution 595  266 

No  woman  is  subject  to 742  291 

Of  one  who  usurps  office,  when 692  28S 

Of  witness  refusing  to  testify 1225  370 

Of  witness  when  a  contempt 1255  376 

Plaintiff  may  order  defendant  discharged  from 1254  375 

Actions  for  malicious,  may  be  united  with,  what 237  204 

AKTICLKS— 

Of  code,  how  construed,  2  to 14  154 
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Sec.  Page. 
ASSAULT  AND  BATTERY— 

Jurisdiction  of  justice  court  in 48  162 

Civil  actions  for.  may  be  united.  Subd.  6 287  204 

ASSESSMENT— 

To  be  paid  by  redemptioner 686  2'  2 

Of  property  for  condemnation,  how  made 1115  351 

Of  damages,  by  jury 460  233 

Of  treble  damages  in  forcible  entry  and  detainer 616  2/0 

Of  costs  in  partition  suits 651  276 

ASSIGNEE— 

Of  thing  in  action,  may  sue  without  prejudice,  etc 225  192 

Of  judgment  debtor,  is  a  redemptioner ,    .    .    .  584  262 

Of  purchase  at  officers'  sale,  dispossessed  for  irregularity   .    .  591  265 

Of  purchaser  at  officers'  sale,  may  revive  judgment,  when  .    .  591  265 

Of  purchaser,  failing  to  give  redemptioner  statement   ....  690  264 

Of  purchaser  entitled  to  conveyance,  when 586  262 

ASSIGNMENT— 

Of  thing  in  action,  not  to  prejudice  set  off 225  192 

Of  accounts,  assignee,  if  real,  must  sue  in  his  own  name    .    .  226  192 

Of  account  not  set  up  as  counter  claim  gives  no  action  .    .    .  302  206 

One  who  becomes  redemptioner  by,  must  produce  copy     .    .  588  264 

ASSIGNOR— 

See  Assignee,  AssignmetU, 

ASSOCIATIONS- 
HOW  sued 246  196 

See  Corporattons, 

ATTACHMENT— 

In  what  cases  issued 410  2^ 

Affidavit  on,  what  to  contain 411  223 

Undertaking  on 412  223 

Writ  of,  and  its  requirements 413  223 

What  may  be  a'ttached 414  224 

Time  and  manner  of  executing  writ  of 415  224 

Released  by  undertaking 413  228 

3.                        427  227 

lb.                     428  228 

Several  writs  of.  may  be  issued  at  the  same  time 413  223 

Rights  and  shares  in  stock  corporations  subject  to 414  224 

Of  real  property  standing  in  name  of  defendant 415  224 

Of  real  property  standing  in  name  of  other  persons,  belong- 
ing to  defendant 415  224 

Of  personal  property 415  224 

Of  stocks  and  shares 415  224 

Of  debts  and  credits 415  224 

Of  credits  and  personal  property  in  hands  of  other  persons    .  416  225 

Liability  of  such  persons  on 417  225 

Such  persons  may  be  examined  under  oath 418  225 


488  INDEX   TO  CODE 

See,  Page. 
ATTACHMENT  {Continued)— 

Officer  to  take  inventory  of  property,  and  return  with  writ  of .  419  226 
Court  may  order  property  sold  under,  when  to  the  interest  of 

parties 421  228 

Officer  may  sell  perishable  property 420  226 

M.                              421  226 

Officer  may  collect  debts  and  credits  under 420  226 

When  personal  property  claimed  by  third  party,  how  deter- 
mined      422  226 

Judgment  to  be  satisfied  out  of  property  attached 423  226 

After  judgment  satisfied,  remainder  to  be  paid  to  defendant  .  424  227 

Undertaking  on  release  from,  may  be  prosecuted 425  227 

Effect  of  judgment  for  defendant  on 426  227 

Application  for  order  to  discharge  from 427  227 

Motion  made  on  affidavit  for  such  order  may  be  opposed  .   .  480  228 

Discharge  of 427  227 

J» 420  228 

U 431  228 

When  writ,  of  to  be  returned 532  228 

In  Probale  and  Judice^a  Ckmii. 

Affidavit  for 748  292 

What  undertaking  required 749  293 

Writ  of,  what  must  require 760  202 

Duty  of  officer  under 750  2ft2 

Sections  applicable  to 751  293 

To  compel  witness  to  attend,  who  may 83  168 

May  issue  to  compel  witness  to  attend        949  370 

ATTENDANCE  AT  COURT— 

Of  witness  by  subpoena 1216  369 

By  vritness  with  books 1216  369 

Subpoena,  how  issued 1217  369 

Service  to  procure  witness 1218  869 

How  procured,  if  concealed 1219  369 

When  may  be  compelled 1220  370 

Warrant  to  compel 1224  370 

If  witness  is  prisoner 1226  371 

On  whose  motion  required 1227  371 

Of  party  (See  Emmons.) 263  199 

By  citation   (See  Citation;   Witness;  Summons,) 

ATTORNEY-AT-LAW— 

Judges  not  to  act  as  in  their  own  courts 77  168 

Certain  judges  precluded  from  practice 78  168 

Who  may  be  admitted  as,  by  Supreme  Court  only  .....  141  179 

What  constitutes  license 144  179 

Qualifications 143  178 

Oath,  what  to  perform,  fee  for  license 146  179 

Of  other  States  may  be  admitted 145  179 

Roll  to  be  kept  by  each  clerk 147  179 
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Sec.  Page. 
ATTORNEY- AT-  LAW  ( CanHnugd  ].-^ 

Penalty  for  practicing  without  license 148  1 79 

General  duties  of 149  179 

General  authority  of 160  ]80 

When  and  how  changed 151  ISO 

Notice  of  change  and  subsdtution 152  1 80 

Death  or  removal  of 158  180 

Removal  or  suspension 154  180 

Conviction  of  felony,  moral  turpitude 165  181 

Proceedings  for  removal  or  suspension 166  IHl 

Accusation  made  by  another  to  be  written 157  181 

What  accusation  must  charge 158  181 

Charge  must  be  verified 168  181 

Duty  of  court  to  issue  citation,  when 159  181 

Accused  to  appear  and  answer 160  181 

Accused  may  demur  or  answer 161  1 82 

Demurrer  or  objection  to  be  written 162  182 

If  demurrer  overruled,  he  must  answer 168  182 

Judgment  on  refusal,  or  plea  of  guilty 164  182 

Trial  on  plea  of  not  guilty 164  182 

Court  may  refer  to  take  testimony 166  182 

Judgment  of  thie  court  must  be,  what 166  182 

What  acts  subject  him  to  contempt  of  court 1076  348 

Appearance  by,  waiver  of  summons 274  208 

Appearance  by.  in  justices'  courts 714  287 

How  and  who  may  appear  and  act  as,  in  justices'  courts    .   .  715  287 

Must  not  be  receiver 438  280 

Measure  and  mode  of  compensation  of 908  316 

Amendments  to  be  served  on.  how 294  204 

Exemption  from  service  on  jury 106  171 

Privileged  communication  to 1156  359 

To  instruct  officer  how  to  execute  attachment   ^ 416  225 

May  require,  what,  of  officer  in  replevin 384  218 

May  waive  jury  trial,  how , 508  240 

May  waive  findings  of  &ct,  how 606  241 

Papers  may  be  served  on 896  816 

Who  may  act  as.  in  justices'  courts 715  287 

Pleadings  to  be  subscribed  by 315  208 

Name  of  plaintilTs,  to  be  indorsed  on  summons 264  200 


B. 


HAIL— 


When  given,  defendant  to  be  discharged   .   .    . 

How  given  afVer  arrest    . 

May  surrender  defendant,  by  whom  and  when 

What  may  do  to  surrender  defendant  to  officer 

When  discharged  finally 

Are  exonerated  by  death,  etc 

Not  accepted  by  plaintiff,  when 

3 


859 

214 

360 

214 

361 

216 

362 

215 

363 

216 

364 

215 

365 

215 
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Sec.  Page. 
BAIL  {Continued )— 

Justification^  notice  of,  and  how  made 866  215 

Qualifications  of 367  216 

What  must  do  to  justify 868  216- 

Plaintiff  may  exanune  on  justification 368  216 

When  found  sufficient  what  judge  or  clerk  must  do 369  21t> 

Deposit,  instead  of 370  216 

May  be  given  and  deposit  withdrawn 372  217 

When  finally  charged 362  215 

Officer  liable  as,  when 374  217 

Usurper  of  office  to  give,  when 692  28^ 

In  cases  of  contempt  ,   . ' 1062  345 

Judgment  against  officer  as 375  217 

Defendant  on,  may  apply  to  vacate  order 376  217 

May  be  reduced,  when 877  217 

By  judgment  debtor  in  proceedings  supplementary  to  exe- 
cution   595  266 

BAILIFFS— 

Who  may  appoint 132  175 

Term  of  office 133  175 

BIDDER— 

At  sheriff 's  sale,  refusing  to  pay  amount  bid 578  261 

May  be  sold  again  to  highest,  when 578  261 

Action  against,  for  failure 578  261 

Judgment  against 578  261 

Officer  selling  not  liable  for  default  of teO  261 

BILL  OF  ITEMS— 

Pleadings  need  not  set  out 324  209 

Must  be  delivered  on  demand,  when 324  209 

Further,  ordered  by  the  court 324  209 

Of  costs,  how  made  and  filed 915  318 

Is  the  complaint  in  justice's  court 730  290 

Constituting  counter  claim  must  be  pleaded 738  290 

/d.                                   802  206 

See  Account, 

BILLS  OF  EXCHANGE— 

Action  on,  by  assignee  of 225  192 

Several  liable  on,  included  in  same  action 240  19# 

BLANKS— 

In  justices' process,  to  be  filled  when 814  302 

BOND— 

Justification  upon  all,  regulated 937  320 

Of  receivers 489  230 

On  appeal 830  304 

To  stay  proceedings  on  appeal 881  304 

In  how  many  writings 886  306 

In  other  cases  of  appeals 688  307 
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223 

401 

221 

355 

214 

5«2 

256 

428 

2*28 

385 

218 

887 

219 
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BOND  iContiniud)— 

Attachment ' 

Injunction 

In  airest 

Of  indemnity  to  officer  to  hold  property  levied  on 

For  discharge  of  attachment 

On  claiming  delivery  of  personal  property     ,..,.... 
On  daiming  delivery  of  personal  property  by  defendant .   ,    . 
See  UtuUttaiin^  Amst;  Attachment;  Claim  of  personal 
property^  etc. 

BOOKS— 

Judgment,  what  is  and  how  kept 549  251 

Docket,  what,  and  to  contain  what 553  251 

Statute  of  sister  State  presumed  to  be  the  law 1167  360 

Historical,  etc.  when  primary  evidence     . 1190  364 

Judgment  in  agreed  case  to  be  recorded  in  judgment    .    .   .  1019  332 

Inspection  tsf,  or  copies  from,  may  be  ordered 877  813 

Entries  in.  by  decedent,  etc 1196  866 

*                   Entries  in  official,  as  evidence 1177  863 

Transcripts  from,  as  evidence 1178  863 

Howcertified 1179  863 

Generally,  as  evidence,  different  kinds  of       1175  362 

Execution,  what  to  be  recorded  in 562  254 

See  Record;  Evidence, 

BREACH  OF  PEACE— 

Jurisdiction  in  (justices') 48        182 

BUILDINGS— 

Definition  of  lien ' 

Laborers'  and  mechanics'  liens  on 

Land  on  which  it  is  subject  to  lien 

Notice  after  completing,  when  to  be  filed 

Proceedings  to  enforce  liens  on,  Sec.  1063  to 

What  public,  exempt  from  execution.  Subd.  10 

BURDEN  OF  PROOF— 

Of  alteration  of  writing  on  party  producing  it 1215       369 

C. 

CALENDAR— 

Clerk  to  enter  causes,  according  to  date  of  issue 

^       Causes  on.  nof  disposed  of,  continued  on 

Issues  of  law  on,  to  be  first  disposed  of 


1056 

340 

1057 

840 

1060 

841 

1062 

841 

1071 

842 

570 

266 

470 

234 

470 

234 

469 

284 

CAPACITY  TO  SUE— 

Want  of,  legal  cause  of  demurrer,  Subd.  2 292       205 

CAUSES  OF  ACTION— 

Place  of  trial  determined 250        197 

For  recovery  of  real  property,  where  tried,  Subd.  1    .    .    .    .         250        197 
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CAUSES  OF  ACTION  {Coniinuid)— 

For  partition,  where  tried.  Subd.  2 250  197 

Foreclosure  mortgage,  where  tried,  Subd.  8 250  197 

When  real  property  in  two  counties,  where  tried 250  107 

Certain  other,  where  tried 251  197 

What,  may  be  joined,  enumerated 287  204 

Must  affect  whom,  and  how  stated,  when  joined 287  204 

How  set  out  in  summons 264  200 

How  stated  in  complaint 286  204 

Against  counties,  where  commenced  and  tried 252  197 

In  all  other  cases,  where  commenced  and  tried 258  196 

When  not  commenced  in  proper  county 254  196 

Misjoinder  of,  ground  of  demurrer 292  20& 

Unintelligibly  stated,  ground  of  demurrer 2l>2  205 

When  objection  to,  may  be  stated  in  answer 295  206 

When,  amended 294  295 

When  objection  to,  is  waived 296  206 

When,  may  be  set  up  as  counter  claim 801  206 

Statement  et,  in  the  answer 800  206 

Omission  of.  in  answer  fieital 802  206 

Cross,  how  and  when  pleaded 808  207 

Facts  constituting,  how  set  up  in  answer 301  207 

CERTI^ICATEr- 

Of  admission  as  attorney -at- law 144  179 

Of  officer  to  service  of  sunwnons 267  200 

Of  sale  of  movable  property  under  execution 581  *  261 

Of  sale  of  property  not  movable  under  execution 582  261 

Of  the  sale  of  realty  under  execution 588  261 

Purchaser  to  file  duplicate,  when 588  261 

Of  service  of  summons,  to  show  what 278  208 

Of  papers  and  transcript,  on  appeal 842  807 

To  public  writings  in  evidence 1180  368 

To  transcript  from  sister  State  or  Territory,  what  to  state  .    .  1179  368 

To  judicial  record  of  sister  State  or  Territory 1172  361 

To  judicial  record  of  foreign  coimtry 1178  360 

Every  one  entitled  to,  to  copy  of  public  writings 1168  860 

Public  officer  to  give,  to  copies 1164  360 

Seal  to,  as  evidence 1168  860 

And  seal  to  foreign  judicial  record 1174  361 

To  public  or  private  writings  as  evidence 1176  368 

To  judgment,  on  review 056  828 

To  transcript  to  be  reviewed                964  828 

Of  purchase  of  land,  primary  evidence  of 1181  368 

Official  contents  of.  to  be  evidence 1180  368 

CERTIORARI,  WRIT  OF— 

To  be  known  as  writ  of  review 950 

See  Review, 
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challenge- 
To  jurors,  number  of  peremptory ^yg  236 

To  jurors,  for  cause,  what  sufficient 479  286 

To  juror,  for  cause,  how  tried 480  287 

To  jurors  in  justices'  and  probate  courts 771  296 

CHAMBERS— 

To  be  provided  for  judges  on  order,  when 64  165 

Powers  and  duties  of  district  judges  at 78  167 

May  do  at,  all  acts  of  certain  character 82  168 

Writs  of  review,  mandate  and  prohibition,  ordered  at     .    .    .  966  327 
SeejMJictaJ  Oficer, 

CHANGE— 

Of  Names. 

Jurisdiction  of,  application  for 1128  864 

Petition  for.  what  to  show 1129  854 

Publication  of  petition  for,  how  made     .    .   , 1130  354 

Hearing  and  proceedings  thereon 1131  355 

Of  Place  of  Trial. 

Grounds  for 255  198 

To  what  court  may  be  transferred 256  198 

Pleadings,  etc.,  to  be  transmitted,  costs  to  be  paid  by  whom  .  257  198 

On  what  ground  may  be  had  in  justices'  courts 702  285 

Of  CcmH. 

Justice,  when 816  802 

To  be  had  not  more  than  once 708  285 

To  what  court  changed 704  285 

Proceedings  on,  when  once  ordered 705  286 

Jurisdiction  of  the  court  receiving  transfer 706  286 

Justice's  court  to  transfer  to  district   court  trial  of  tide  to, 

realty 707  286 

Of  Judges. 

One  district  judjg^e  may  act  for  another,  when 71  166 

Governor  may  designate  one  for  another,  when 71  166 

Of  PaHies. 

By  death,  marriage,  or  interest 242  105 

Gf  Attorneys. 

When  and  how  changed 151  180 

charge- 
To  jury,  of  the  court 488  287 

When,  to  be  given  in  order,  Subd.  6 482  287 

Judge  must  furnish  copy  of.  if  demanded 488  287 

In,  may  state  the  testimony 488  287 

Further,  in  presence  of  parfies 489  288 

See  7Ha/. 
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city- 
How  summons,  served  against 268  201 

No  surety  required  of,  in  actions  by * 988  821 

CIVIL  ACTIONS— 

Must  be  commenced,  when 175  184 

Limitations  of,  in  actions  concerning  realty 179  J  84 

Witbin  what  time  to  begin  against  corporation 217  191 

Arising  in  other  States  and  Territories,  when  to  commence   .  219  191 

How  they  are  commenced 262  199 

Right  of  existing,  not  affected  by  code 5  155 

For  condemnation  may  be  united 1111  350 

May  be  arbitrated 1135  355 

See  Actions, 

CLAIM— 

Of  a  third  party,  in  replevin 892  219 

Of  a  third  party,  of  property  attached 422  29S 

Of  a  third  party,  of  property  under  execution 568  2S6 

Of  liens,  when  to  be  filed 1062  841 

Adverse,  to  be  determined  by  action   .    ^ 981  820 

Same,  as  to  real  property 620  271 

CLAIM  AND  DELIVERY— 

Of  personal  property,  when  may  be 882  217 

Affidavit  and  its  requisites 383  218 

Requisition  to  officer  to  take  and  deliver  the  property     .    .   .  384  218 

Security  on  the  part  of  the  plaintiff 885  218 

Serving  the  order 885  218 

Exception  to  sureties  and  proceedings  thereon 886  218 

Failure  to  except 886  218 

Defendant,  when  entitled  to  re-delivery 887  219 

Justification  of  defendant's  sureties 888  2  9 

Qualification  of  sureties 889  219 

Property,  how  taken  when  concealed 890  219 

Property,  how  kept 891  219 

Of  property  by  third  person 892  219 

Notice  and  affidavit,  when  and  where  to  be  filed 893  220 

Judgment  in  the  alternative 518  250 

I^imitation  of  the  action  for  the 195  287 

Proceedings  for,  in  jusdces'  courts 752  293 

For  specific,  in  actions  for,  verdict 496  240 

Execution  for  specific,  to  whom  issued 566  265 

Execution  for  specific,  to  contain  what,  Subd,  5 561  258 

Judgment  for,  how  enforced 568  255 

Costs  in  action  for,  recovered,  Subd.  2 904  816 

CLERGYMAN  OR  PRIEST— 

Privileged  communication  to 1156  869 

See  Privileged  Commmnicaticu, 

CLERK— 

Must  take  down  testimony,  when     .   ^ 982  820 
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OLERK  {ConHHiud)— 

How  must  endorse  complaint 

To  keep  register  of  actions 

To  issue  citations  in  contest  of  election 

Of  contest  of  election,  must  give  notice 

Issue  subpoenas  in  contest  of  election 

Must  file  complaint  and  issue  summons 

Duty  in  entering  confession  of  judgment 

Enter  note  of  stipulation  to  arbitrate 

File  such  stipulation 

To  transmit  what,  in  action  for  mandate 

List  of  persons  to  serve  as  jurors  to  be  filed  with 

Duty  of,  on  receiving  lists 

To  draw  the  jurors 

How  jury  list  to  be  prepared 

Must  fiimish  copy  of  list  on  application 

To  call  list  of  jurors 

Must  keep  roll  of  attorneys 

To  transmit  papers  on  transfer  of  cause 

Duty  of,  after  judgment  on  transferred  cause 

Duty  of.  after  receiving  transcript  of  proceedings  on  such 

cause 

Duty  of,  when  complaint  filed 

Summons  must  be  signed  by 

Affidavit  for  order  of  arrest  to  be  filed  with 

To  issue  writ  of  attachment 

Money  to  be  deposited  with 

Money  deposited  in  court  must  be  paid  personally  to  ...    . 

Duty  of,  on  receiving  such  deposit *.    . 

To  enter  dismissal  of  suit 

To  enter  default  of  defendant 

To  enter  cause  on  calendar 

To  draw  jury,  when 

To  read  verdict  to  jury 

To  enter  verdict  on  minutes 

Special  verdict  to  be  filed  with 

To  enter  waiver  of  jury  trial  on  the  minutes 

To  enter  agreement  of  reference  on  minutes 

Exceptions  to  be  filed  with 

Affidavit  on  motion  for  new  trial  to  be  filed  with 

Notice  of  motion  for  new  trial  to  be  filed  with 

To  enter  judgment 

To  keep  judgment  book 

Shall  make  judgment  roll 

How  shall  keep  judgment  docket 

To  arrange  the  several  dockets 

Duty  on  filing  judgment  roll 

Duties  of,  on  appeals,  Sec.  828  to 

To  file  notice  of  appeal 

To  file  undertaking  on  appeal 
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111 
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189 
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199 

264 
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445 

231 

1287 

380 
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231 
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232 

460 
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477 
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496 
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503 

240 

510 

241 

525 

248 

535 

246 
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251 
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Sec. 
CLERK  {ConHnued)-^ 

Copies  of  certain  papers  on  appeal  to  be  certified  by  ...    .  842  307 

Certificate  of,  to  remittitur 847  308 

CODE  OF  CIVIL  PROCEDURE— 

Wh^n  takes  effect 1  154 

Not  retroactive 2  154 

Construction  of 3  154 

Construction  of,  with  regard  to  existing  laws 4  155 

Actions  not  affected  by 5  155 

Limitations  continue  to  run 6  155 

Terms  used  in,  defined 13  156 

Provisions  of.  apply  to  enforcement  of  liens  ....,.,,  1071  343 

Apply  to  justice's  court,  what  provisions    .   .    .    , 819  302 

For  condemnation  of  lands,  what  applicable 1123  353 

CODICILS— 

Included  in  win 13  1S6 

COMMENCEMENT  OF  ACIION— 

By  filing  complaint 282  199 

Summons,  how  signed  and  directed 254  20O 

By  alias  summons,  when    . 285  200 

Lis  pendens  filed,  when 266  200 

In  justices'  courts 712  287 

See  Actions 

COMMISSIONS— 

To  take  testimony  in  this  Territory,  when  may  issue  ....  12H7  372 

Cases  in  which  to  issue,  enumerated 1237  873 

To  take  testimony  out  of  the  Territory 1238  373 

Upon  what.  how.  and  to  whom  issued 12S8  873 

Interrogatories  annexed  to 1239  373 

Or  it  may  be  without  interrogatories ,   .  1239  373 

Authorizes,  what  to  be  done 1240  373 

Not  being  returned,  docs  not  postpone  case 1241  873 

Deposition  taken  by,  who  may  use 1242  87S 

How  to  be  returned 1240  373 

See  yustice's  Court;    Witness :  Evidence. 

COMPENSATION— 

Of  attorneys  to  be  agreed  on .  908  31fi 

Tenants  entitled  to,  in  partition  suits 661  278 

When  to  be  fixed  by  the  court 682  278 

.    When,  to  make  land  in  equal  partition 675  280 

Allowed  for  land  condemned   . 1116  852 

Of  referees  and  surveyor,  in  partition 651  276 

<:OMPI.AINT— 

When  filed,  action  deemed  commenced 208  190 

By  intervenor  in 245  196 

To  be  answered  as  if  an  original 245  196 

Actions  commenced  by 262  199 
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COMPLAINT  {ConHnued)^ 

How  indorsed 

Copy  of,  when  to  be  served  with  summons 

Grounds  of  demurrer  to 

Demurrer  to.  must  distinctly  specify  grounds  of  objection  .    . 

Objection  to,  may  be  made  by  answer 

Objections  to,  when  deemed  waived 

Answer  to,  what  to  contain 

Verification  of 

Upon  written  instrument 

To  describe  real  property,  how 

What  to  contain  in  actions  for  libel  and  slander 

Material  allegations  in,  deemed  true  unless  specifically  denied 

Supplemental,  may  be  allowed  on  motion 

Parties  may  amend,  after  demurrer,  of  course 

May  be  amended  in  other  cases,  when    .    .    .    .• 

When  injunction  may  be  granted,  on 

When  injunction  may  be  granted  on 

What  to  contain  to  authorize  an  injunction 

On  injunction,  must  be  verified 

Issue  of  law  arises  by  demurrer  to 

Issue  of  fiict  arises  by  answer  controverting 

In  partition  action 

li.  .    .    .       •    

a.  

Pleading  by  plaintiff 

First  pleading  by  plaintiff 

Must  contain,  what 

Cause  of  action  in 

Relief  must  be  prayed  for  in 

What  causes  may  be  joined  in 

How  stated  in 

Amendments  to,  hoM'  made  and  served 

How  conditions  pleaded  in 

Supplemental,  when  and  what 

Constitutes  part  of  judgment  roM 

In  usurpation  of  office,  action 

In  justices'  courts 

In  forcible  entry  and  detainer 

For  condemnation  of  lands 

For  dissolution  of  corporation  : 

In  contested  elections 

Amended,  in  certain  events 

See  Actions ;  Demurrer. 
COMPROMISE— 

Offer  to,  and  proceedings  on 

Offer  in  justices'  courts .    . 

Effect  of  offer  on  costs .    . 

E^fiect  of,  on  costs  elsewhere .    . 

Offer  not  accepted,  cannot  be  proved .    . 

4 
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300 
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816. 

208 

816 

208 

325 
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380 
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882 
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884 
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211 
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211 

898 
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399 

221 

898 

220 

899 

221 

466 
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467 

234 

636 

273 

644 

274 

646 

275 

280 
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•J85 

204 

286 

204 

286 

204 

286 

204 

287 

204 

287 

204 

294 

205 

827 

200 

884 
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661 

251 

692 

285^ 

730 

290 

1040 

337 

1110 

350 

1095 

847 

997 

328 

1047 
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872 
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780 

2^7 

780 

297 

872 

812 

872 
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COMPUTATION  OF  TIME— 
See  Ttmt. 

CONCEALED— 

Property  claimed,  how  obtained  by  officer 890  219 

Defendant,  how  served  with  process 270  202 

Witness,  how  served  with  process 1219  309 

Property  fraudulently,  defendant  subject  to  arrest  for  .   .   .   .  382  213 

CONDEMNATION  OF  LAND— 
See  Emintnt  Domain, 

CONDITION— 

Precedent,  how  pleaded 327        209 

CONFESSION— 

Of  judgment,  when  and  how  made 1014  331 

Of  judgment,  what  must  set  forth 1015  831 

Of  judgment,  must  be  indorsed,  filed,  and  entered,  how,  etc.  1016  831 
Of  judgment,  in  justices'  courts,  having  authority,  how  en- 
tered    1017  331 

Of  judgment,  for  >»hat  it  may  be  entered 1014  881 

CONFLICT— 

See  Construction. 

CONSANGUINITY— 

Disqualifies  judge,  when 76  167 

Disqualifies  juror,  when 479  286 

Disqualifies  referee,  when  . 513  242 

CONSOLIDATION— 

Of  actions  condemning  lands  .* 1111  850 

Of  causes  of  action  in  one  complaint -.   .  287  204 

Of  actions,  when  may  be  ordered 929  823 


• 


CONSENT- 
TO  reference  of  cause 510  241 

CONSTABLE— 

^Kt  Justice's  Court, 

CONSTRUCTION— 

Of  terms  used  in  the  code IS  106 

Of  the  provisions  of  the  code 4  155 

The  common  law  rule  of 3  154 

On  actions  commenced 5  155 

Of  statutes  of  limitation 6  155 

Of  words  conferring  authority  to  three  or  more 11  156 

Of  words  and  phrases  used 12  156 

Of  statute  law  or  rule 14  156 

Civil  and  criminal  remedies  not  merged 16  157 

Of  statutes,  and  other  writings,  to  be  decided  by  court  .   .   .  1285  380 
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CONTEMPT— 

Judicial  officers  may  punish  for,  in  what  cases 84  168 

Application  to  court  for  order  refused,  is  a 89  160 

Of  justice's  court,  what  acts  constitute 8 JO  290 

How  punished,  when  committed  in  presence  of  justice  .  801  299 

What  punishment  may  be  imposed  by  justice 803  300 

When  not  in  presence  of  justice 8X!  800 

Judgment  against  for,  may  be  entered 804  800 

Acts  constituting,  enumerated 1076  •    348 

Re-  entry  on  realty,  after  eviction,  is  a 1077  344 

When  punished  summarily 1078  345 

When  must  be  shown  by  affidavit 1078  345 

Warrant,  or  notice  to  issue,  when 1079  345 

Bail  may  be  given  by  one  arrested  for lOSO  3-15 

Warrant  for.  how  executed 1081  345 

Bail  bond  on,  form  of 1082  845 

Warrant,  how  returned  with  undertaking 1083  846 

Hearing  the  charge  of 1084  846 

Judgment  and  penalty,  if  guilty 1085  346 

To  be  imprisoned  till  performance,  when 1086  846 

If  party  &ils  to  appear,  proceedings 1087  316 

Illness,  excuse  for  non-performance    .   .   .   i 1088  846 

Confinement  for 1088  346 

Provisions  which  do  not  apply  to  proceedings  in 897  315 

Disobedience  of  subpoena,  a 1222  870 

Forfeiture  by  witness 1223  370 

May  arrest  witness  in 1224  370 

Commitment  in 1225  370 

See  Citation. 

CONTESTING  ELECTIONS— 

Who  may  contest,  and  grounds  of  contest 993  327 

Irregularity  and  improper  conduct  of  judges 994  328 

At.  annual  elections 994  328 

When  not  to 995  328 

Illegal  votes,  when  not  to  vitiate  election 090  328 

Proceedings  on  contest 997  328 

Statement  of  cause  of  contest , 998  828 

When  based  on  reception  of  illegal  vote,  contestant  to  deliver 

to  respondent  a  list  of  votes  claimed  to  be  illegal  ....  998  328 

Statement  of  cause  of 999  829 

Want  of  form  not  to  vitiate 99d  329 

Judge  to  hold  term  for  trial  of  contest 1000  329 

Clerk  to  issue  citation  to  respondent 1001  329 

Witnesses,  attendance  of,  how  enforced 1002  329 

Power  of  court,  adjournment  of  court 1003  829 

Rules  to  govern  court  in  trial  of  contest 1004  819 

Court  may  declare  who  was  elated 1005  330 

Fees  of  officers  and  witnesses 1006  380 

Costs,  judgment  for 1007  880 
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Sec. 

CONTESTING  ELECTIONS  {ConHnued)-^ 

Appeal,  when  to  be  taken 1006 

When  election  void,  and  ofl&ce  vacant 1009 

CONTINUANCE— 

See  Postpcnemtni. 

CONTRACTORS— 

Liens,  enforcement  of 1057 

See  LiiHs, 

CONTRACTS— 

Conditions  in,  how  pleaded 827 

Express  or  implied,  joined,  how 287 

Attachment  may  issue  on,  when 410 

Actions  on,  authorize  arrests,  when 852 

In  actions  on,  jury  waived,  when 503 

Judgment  by  default  on 460 

When  judgment  on,  to  be  for  gold  coin 548 

Specific,  enforced 548 

CONTRIBUTION— 

Action  for,  by  joint  debtor  or  obligator 502 

CONTROVERSY— 

Submission  of,  without  action 1018 

Court  may  decide 247 

See  Arbitration, 

CONVERSION— 

Of  money  or  property,  ground  for  arrest 852 

CONVENIENCE— 

Of  witness,  change  of  venue  for 255 

CONVEYANCE— 

Who  may  take  acknowledgment  of 85 

Mortgages  iK>t  considered  as,  when 628 

Purchaser  at  ofiicer's  sale  or  assignee,  entitled  to 586 

CONVICTION— 

Of  attorney  of  felony,  effect  on  license 155 

CO-PARTNERSHIP— 

May  be  sued  by  firm  name 246 

COPY— 

*    Of  written  instrument  in  complaint  admitted,  when     ....  316 

Of  complaint  to  be  served  with  summons 267 

Ot  summons  when  being  served 268 

Of  summons  to  be  mailed  to  defendant 271 

Of  complaint,  when  served,  jurisdiction  had 274 

Of  amendments  to  pleadings  served 294 

Of  affidavit  to  be  given  defendant,  Vhen 857 

Of  undertaking  by  surety  indorsed,  authority  to  arrest  .    .    .  362 

Officer  to  return  copy  of  undertaking,  when 862 
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222 
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219 
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265 

832 
196 


213 

198 

168 

272 
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196 

208 
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OF  CIVIL.  PROCEDURE.  501 

Sec*  Page- 
COPY  (ConHnued)'-' 

Of  affidavit  and  undertaking  to  be  served,  when i)85  218 

Of  complaint,  etc.,  served  with  injunction 899  221 

Of  attachment,  how  used  by  officer 416  221 

Of  attachment^  how  used  in  garnishment 416  225 

From  receiving,  garnishee  bond 417  225 

Of  papers  to  be  supplied  by  redemptioner 588  264 

Of  complaint  in  partition  suits 641  273 

Of  account  is  complaint  in  justice's  court 730  290 

Of  justice's  judgment,  to  be  filed 788  298 

Of  notice  of  appeal,  how  served 829  3()4 

Of  notice  of  appeal,  to  be  furnished  on  appeal 839  807 

Of  notice  of  appeal  to  be  furnished,  when 840  307 

Of  motion  for"  new  trial 841  3U7 

To  be  certified,  how  and  by  whom 842  307 

Of  notice  of  appeal  in  justice's  court 854  309 

Of  docket,  etc..  on  appeal 856  809 

Party  may  demand,  of  writing 877  813 

Of  writ  served  by  telegraph 898  315 

Of  lost  paper  to  supply  original 926  819 

Of  judgment  in  mandamus 959  323 

Of  judgment  to  the  return  on  mandamus 960  323 

Of  verdict  in  mandamus  trial 973  825 

Of  notice  served  in  forcible  entry  and  detainer  cases  ....  1036  836 

Of  writing,  when  evidence 1198  865 

Seal  affixed  to 1160  86a 

Of  judicial  record 1172  361 

Of  judicial  record  of  foreign  country 1174  361 

Of  official  documents  certified 1 1 75  362 

Public  record  of  private  writing 1176  863. 

Of  transcript  of  justice's  docket 1178  363 

Certificate  to 1179  363 

What  certificate  must  state 1180  863- 

See  Summons;  Citation;  Notice.  > 

corporation- 
How  summons  to  be  served  on 268  201  ■ 

Verification  of  pleading  by  officer  of 815  208 

When  insolvent  or  dissolved,  receiver  for 436  229 

Voluntary  dissolution  of 1094  347 

Application  of,  for  dissolution  in  writing,  and  to  set  forth  .    .  1095  347 

Application,  by  whom  signed,  and  how  verified 10G6  347 

What  order  the  judges  make  thereon 1097  347 

Notice  by  publication,  etc, 1097  347 

Proceedings  to  dissolve,  Sec.  1094  to 1100  350 

Receivers  or  trustees  for,  when  applied 437  229  • 

CORRECTION— 

Of  pleadings,  etc..  when  allowed 344  211 

Of  verdict,  when  permitted  and  directed  for 494  289 


502  INDEX  TO  CODE 

Sec  Pk|e. 
COSTS— 

On  non-suit,  to  be  paid  by  plaintiflf 452  232 

On  judgment  by  default 460  238 

In  foreclosure  suits,  how  paid 606  288 

Prevailing  party  entitled  to 904  816 

When  plaintiff  cannot  recover '.   .   .    .  621  271 

In  justice's  court  allowed  to  prevailing  party 818  SO'i 

To  be  included  in  judgment  by  clerk 917  318 

Must  be  taxed  by  the  court 781  291 

In  what  cases  allowed  to  plaintiff,  of  course 004  816 

In  what  cases  to  defendant,  of  course 906  317 

When  allowed  to  plaintiff  in  only  one  of  several  actions    .   .  905  316 

When  of  appeal,  discretionary  with  court 909  817 

Of  referees,  what,  except  in  agreed  cases 910  817 

On  postponement,  may  be  imposed  as  condition 911  817 

On  tender  pleaded 912  317 

Against  executor  or  administrator,  how  taxed  up 913  817 

Memorandum  of,  when  to  be  filed 915  818 

Memorandum  of,  when  filed  after  remittitur 916  818 

Insertion  of,  in  blank  and  docket,  by  clerk 917  818 

Security  for,  when  required  . ' 918  819 

If  security  for,  is  not  given,  action  dismissed 919  319 

Against  Territory,  how  paid ,  920  819 

Against  county,  how  paid 921  319 

Of  referees  in  partition,  apportioned 651  276 

In  proceedings  for  condemning  lands 1122  853 

In  contested  election  cases 1006  833 

In  usurpation  of  office,  action      607  283 

In  partition  for  abstract  of  title 682  281 

Lien  of.  in  partition  suit 679  281 

And  damages,  on  frivolous  appeal 846  808 

In  disclaimer  to  title  to  realty 621  271 

In  what  cases  severed 906  817 

COUNSELORS-AT-LAW— 
See  Attorneys. 

COUNTER  CLAIM— 

May  be  set  up  by  answer 801  206 

When  omission  to  set  up,  &tal  to S02  206 

Defined 801  206 

What  it  arises  from 301  206 

Effect  of  omission  to  set  up,  in  justice's  court 733  290 

Judgment  for  excess  of 547  250 

Finding  for  the  verdict  in  case  of 497  240 

Demurrer  to  answer  containing 810  207 

COUNTY— 

Service  of  summons  on 268  201 

Costs  against,  paid  how *.   .   .  026  819 

Cannot  be  required  to  give  security  for 938  321 


OF  CIVIL  PROCEDUKE.  503 

Sec.  Page. 
COUNTY  {Cofttiituid)— 

Verification  of  pleading  by  officer  of 816  206 

Probate  court  in  each    . 35  160 

Actions  to  be  tried  in  which 250  197 

lb.                        251  197 

Offense  in  two  or  more,  where  tried 25L  197 

Trial  of  actions  against  or  between 252  197 

May  be  in  any,  unless  defendant  wishes  change 254  198 

In  what,  complaint  filed,  to  be  stated  in  summons 264  200 

To  be  specified  in  complaint 286  204 

District  judge  of  another,  to  hold  court  for .  71  166 

Governor  to  designate  judge  for 71  166 

COURTS,  PROBATE— 

Has  a  seal 65  165 

Qerk  of.  to  keep  the  seal 66  166 

To  what  seal  of,  need  not  be  affixed 67  160 

Transfer  of  cause  from,  to  district  court 256  188 

COUNTY  OFFICERS— 

Not  subject  to  jury  duty 106  171 

Contesting  elections,  Sec.  993  to 1009  327 

Actions  for  usurpation.  Sec.  691  to 697  282 

See  Officers, 

COURTS— 

Of  this  Territory,  where  enumerated 17  158 

Of  record,  which  are 18  158 

Manner  of  summoning  jury  for,  of  record 117  173 

Manner  of  summoning  jury  for,  not  of  record 118  174 

Proceedings  in  drawing \ 477  236 

When  not  jurors  enough,  duty  of 115  173 

District.  Sec.  26  to 29  169 

Probate,  Sec.  85  to 89  160 

Justices'.  Sec.  44  to 48  161 

Publicity  of  proceedings  of 60-1  163 

Powers  incidental  to,  Sec.  62  to 54  163 

Seals  of.  Sec.  65  to 67  165 

Miscellaneous  provisions  respecting,  Sec.  88  to 93  169 

Sittings  of  all.  to  be  public *       60  163 

Excepting  in  divorce,  etc.,  suit 51  163 

Powers  of.  enumerated.  Sees.  52. 1284 163  880 

Of  record,  may  make  rules 53  163 

When  such  rules  take  effect 54  161 

Days  on  which,  may  be  held .  55  164 

Days  when,  not  to  be  held 66  164 

Exception  as  to  business £6  164 

When  a  holiday  interferes,  what  day  is  legal 67  164 

If  no  judge  attends,  what  done C8  164 

If  none  for  a  week,  what  done £9  164 

Failure  of  term,  does  not  invalidate  any  recognizance,  etc  60  165 
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Soc  Pa«e. 

COURTS  (CoHtinued)— 

Persons  held  to  appear  at  regular  term  of,  must  appear  at 

time  fixed 61  165 

Place  of  holding,  judge  may  change 62  166 

Parties  to  appear  at  appointed  place 63  165 

Rooms  for,  to  be  provided 64  165 

Wliat,  have  seals 65  165 

Affixed  to.  what,  seal  of 67  166 

Powers  of  judges  out  of 82  168 

Powers  of  judges.  Sec.  88  to 85  168 

May  determine  controversies,  when 247  196 

When  may  order  parties  to  be  brought  in 247  196 

Jurisdiction  of.  to  which  cause  is  transferred 257  196 

Where  action  is  brought  to  be  mentioned  in  summons   .    .    .  264  200 

When,  acquires  jurisdiction  of  action 274  203 

Name  of.  to  be  stated  in  complaint 286  204 

May  order  bill  of  items  of  account 824  209 

When  may  order  amendment  of  pleadings 341  211 

May  allow  amendments  before  or  after  demurrer 843  21 1 

May  impose  terms  on  amendment 844  211 

Must  disregard  errors  and  defects  in  pleadings 34 »  212 

May  order  arrest  of  defendant 353  214 

To  indorse  allowance  on  bail  bond 369  216 

May  grant  mjunction 897  220 

When  may  grant  injunction 398  220 

When  may  not  grant  injunction ^KX)  221 

To  restrain  defendant  till  decision  in  injunction 400  221 

To  require  security  on  injunction 401  221 

May  order  hearing  for 402 

Corporations  may  be  enjoined 408 

May  dissolve  and  modify  injunction 404 

May  order  property  to  be  delivered  after  examination  of  gar- 
nishee      418 

May  release  attachment 428 

May  appoint  receivers 436 

Deposit  in 445  231 

Manner  of  enforcing  order  for  deposit  in 447  231 

May  render  a  several  judgment 453  232 

When  may  grant  non-suit 455  2^ 

May  take  account  after  default                460  283 

May  order  account  taken  after  default  by  referees 460  233 

To  try  issues  of  law    .    .    • 466  234 

When  may  not  grant  continuance   / 472  235 

To  try  challenges  for  cause 480 

When  to  charge  jury 482 

Where  there  are  several  defenses,  court  to  determine  order  of  482  237 

How  to  charge  jury 483  237 

Special  instructions  to  jury  by  request  of  parties 484  237 

May  order  sick  juror  to  be  discharged 490  238 

May  order  cause  to  be  re-tried 491  239 
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Sec.  Page. 
COURTS  {Continued)^ 

Admonition  by,  to  jury  on  separation 486  238 

May  adjourn  in  absence  of  jury 492  239 

May  direct  sealed  verdict 492  239 

Verdict  may  be  corrected  under  advice  of 494  239 

When  may  order  view  of  premises 486  237 

When  to  try  issues 503  240 

To  decide  waiver  of  jury  trial 503  240 

Decision  of,  when  questions  of  foct  are  tried  by  it 606  24*1 

May  order  referee ^.    .......    .  510  241 

lb. 611  241 

lb,              612  242 

To  dispose  of  objections  to  referees                614  242 

Parties  may  except  to  rulings,  etc..  of  • 622  243 

Adverse  party,  when  deemed  to  except  to  certain  rulings  of  .  623  243 

When,  may  grant  new  trial 534  246 

May  compel  satisfaction  of  judgment 666  252 

May  restrain  commission  of  waste 589  264' 

May  require  appearance  of  judgment  debtor 594  266 

May  order  arrest  of  judgment  debtor 595  266 

May  appoint  referee  for  examination  of  judgment  debtor  .    .  594  266 

May  require  debtor  of  judgment  debtor  to  be  examined    .    .  597  267 

May  order  debtor  to  apply  debt  to  satisfy  judgment    ....  699  267 

May  forbid  transfer  of  debtor's  property 600  267 

May  punish  for  contempt 601  267 

May  decree  sale  of  mortgaged  property 606  268 

To  direct  deposit  of  surplus  money  in  foreclosure  after  sale   .  607  269 

To  order  sale  of  property  mortgaged  when  debt  not  all  due  .  608  269 

Shall  award  treble  damages  in  certain  cases 613  270 

/b.                                   614  270 

May  order  entry  upon  disputed  property  for  survey   ....  624  271 
May  grant  injunction  during  foreclosure,  and  after  sale  before 

conveyance ".    .    .    .  627  272 

Actions  in  partition  ii).  Sec.  635  to 682  272 

Proceedings  for  usurpation  of  office  or  franchise,  Sec.  691  to  .  696  282 

In  justices',  proceedings  in.  Sec.  701  to 820  284 

See  yvstices'  Courts, 

Proceedings  in  taking  appeals  generally.  Sec.  825  to   ...    .  847  808 

Appeals  from  district 828  808 

Appeals  from  justice's  court 854  809 

Appeals  to  district  court,  Sec.  852  to 858  809 

Proceedings  against  joint  debtors.  Sec.  863  to 868  811 

Motions  and  orders  in.  Sec.  882  to 886  813 

Notices  filing  and  service  of  papers  in.  Sec.  891  to 898  814 

Costs  in  proceedings  in.  Sec.  903  to 921  816 

General  provisions  for.  Sec.  926  to 939  819 

Special  proceedings  in  writs  of  mandate    and  prohibition, 

Sec.  944  to 986  822 

Contesting  elections.  Sec.  993  to 1009  327 

Summary  proceedings,  Sec.  1014  to 1061  831 
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'  See.  Pa^e^ 
COURTS  {Ccntimued)— 

Enforcement  of  liens,  Sec  1057  to 1071  840 

Contempt.  Sec.  1076  to 1088  846 

Voluntary  dissolution  of  corporations,  Sec  1094  to 1100  847 

Eminent  domain,  Sec.  1105  to 1124  848 

Change  of  names.  Sec.  1128  to 1181  854 

Arbitrations,  Sec.  1185  to 1144  855 

May  appoint  bailiffs  . 132  175 

May  appoint  phonographic  reporters 185  176 

CREDIBILITY  OF  WITNESS— 

Impeachable  in  all  cases    . 1154  378 

Experts  to  prove  unwritten  laws 1163  860 

Sec  Wiituss;  Evidenct. 

CREDITORS— 

Are  redemptioners 584  262 

May  discharge  imprisoned  debtor,  when 1081  838 

CROSS  COMPLAINT— 

All  matters  of,  to  be  pleaded  in  answer,  under  the  code,  Sec. 

300  to 805  206 

CROSS  DEMANDS— 

What  deemed,  compensated 803  207 

Failure  to  set  up,  fatal  to,  when 302  206 

What  answer  may  contain 300  206 

Defined  as  counter  claim 80)  206 

CUSTOMS— 

May  be  proved  as  to  mining  claims,  etc.,  when 680  272 

Of  sister  States,  as  unwritten  law,  how  proved  .......  1160  860 

CUSTODIAN— 

Of  public  writings,  liiust  allow  inspection  of 1163  360 

Of  writings  or  paper,  court  may  direct  inspection  of,  etc.  .    .  877  813 

Of  public  writings,  to  give  copy,  when 1164  360 

Of  prisoner  witness,  to  produce  him.  when 1228  871 

Of  jail,  to  produce  witness  prisoner 1225  871 


D. 


DAMAGES— 

Complaint  to  state  amount  of,  demanded  . 

What  claims  for,  may  be  united 

On  judgment  by  default,  how  assessed  .  ,. 

Jury  to  assess  in  certain  cases 

Excessive,  ground  for  new  trial 

May  be  recovered  in  actions  for  nuisance  . 
Treble,  allowed  in  actions  for  waste     .    .    . 
Treble,  allowed  in  actions  for  trespass     .    . 
Treble,  allowed  in  actions  for  forcible  entr>' 
Measure  of,  in  certain  cases  ,    , 


286 

204 

287 

204 

460 

238 

480 

240 

584 

246 

612 

270 

613 

270 

614 

270 

616 

270 

616 

270 
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DAMAGES  {Continued)-- 

Plaintiflf  may  recover,  in  certain  case^  for  withholding  prop- 
erty   

When,  set  off  by  improvements 

Purchaser  of  property  under  execution  may  sue  tenant  for    . 

For  usurpation  of  office 

When  given  in  action  for  mandate 

May  be  added  to  costs  on  appeal  for  delay 

In  action  for,  to  real  property,  entry  allowed  to  survey   .    .   . 
See  Actions:  Judgnunts,  etc, 

DAYS.  JUDICIAL— 

When  courts,  etc  .  may  be  held 

On  what,  may  not  be  held 

If  that,  appointed,  is  not,  next  is 

DEATH— 

Of  attorney,  proceedings  on 

Of  person  before  period  of  limitation  expires 

Father  or  mother  may  maintain  action  for,  of  child     .... 

Guardian  may  maintain  action  for.  of  waid 

Representatives  may  sue  for,  of  person  caused  by  negligence 

Action  not  to  abate  by,  of  party 

Not  to  prejudice  set-off 

Judgment  on  verdict  after 

Execution  may  issue  after,  of  judgment  debtor 

Of  p>arty  not  to  bar  counter  claim 

Of  attorney,  effect  on  client 

Right  of  possession  not  affected  by,  etc 

Does  not  invalidate  judgment  in  partition 

Judgment  may  be  rendered  on,  after  verdict 

Who  entitled  to  sue  for  injury  causing 

Heirs,  etc.,  of  one  wrongliilly  killed  by  another,  may  sue  .    . 
Exemplary  damages  for  vrrongfiil 

DEBTOR— 

Of  defendant  to  be  garnished 

Liability  of,  aiter  garnishment 

Of  judgment  debtor  may  pay  creditor 

Of  judgment  debtor  examined * 

Proceedings  against  judgment,  how  conducted 

Of  debtor  may  pay  debt  of,  by  order  of  judge 

Proceedings  against,  garnished 

Sec  Creditor;  Debts, 


debts- 


How  attached,  with  credits 

How  levied  on,  under  execution 

May  be  paid  to  officer,  and  discharged,  when 

How  attached 

In  attachment,  notice  to  be  given  to  party  holding  credit  or 
owing  debts •    ' 
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Page. 

622 

271 

623 

271 

628 

272 

695 

288 

975 

825 

846 

306 

624 

271 

55 

164 

56 

16* 

57 

164 

153 

180 

211 

190 

233 

198 

233 

193 

234 

198 

242 

195 

308 

207 

550 

251 

565 

285 

303 

207 

153 

180 

187 

186 

649 

275 

550 

251 

233 

193 

234 

193 

234 

193 

416 

225 

4ir 

225 

596 

267 

507 

267 

698 

287 

599 

267 

600 

267 

415 

224 

667 

255 

420 

228 

415 

224 

415       224 
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Sec.  Page. 

Dl'.irrS  {Continued)— 

Can  be  levied  upon,  when 420  226 

Officer's  receipt  sufficient  to  discharge 420  226 

lb.                                   696  267 

May  be  levied  upon 567  255 

See  Debtor;  Creditor. 

DECISIONS— 

To  be  v/ritten  and  filed  by  court 604  241 

Facts  and  conclusion  in,  how  stated 506  241 

Exceptions  to.  how  taken 522  243 

When  excepted  to,  of  cause 623  243 

When  may  be  reviewed  on  apF>eal 846  808 

Of  motion  to  modify,  award  is  final 1143  357 

When  stated  in 505  241 

Exceptions  to,  how  stated 524  2i3 

When  may  be  vacated 584  246 

Rule  of.  in  mining  claims 630  272 

DEFAULT— 

On  failure  to  answer  amended  complaint 294  205 

What  relief  to  be  granted  in  judgment  by 454  232 

Judgment  by,  when  entered 469  233 

Judgment  by,  against  non-resident 400  233 

In  mandate,  not  granted 968  324 

See  yudgmtnt, 

DEFECT— 

Of  parties,  grounds  of  demurrer 292  205 

When  account  contains,  court  may  order  further 824  209 

In  pleadings,  court  must  disregard 846  212 

See  Pleadings, 

DEFENDANT- 
IB  the  adverse  party ITS  183 

Limitation  when  catise  of  action  accrues  against  absent  .    .    .  209  190 

Who  may  be  made  parties 227  192 

lb.                       241  I» 

Several  may  be  joined  as 239  191 

Defense  by  one  or  more 239  194 

Landlord  may  be  made,  in  action  for  property  in  possession 

of  tenant 286  194 

Action  where  tried,  when  he  is  a  non-resident 253  198 

How  may  waive  summons 263  199 

Summons  must  be  directed  to 264  200 

Summons  must  direct,  to  appear  and  answer,  when    ....  264  203 

Summons,  how  served  on 267  2D0 

lb.                     268  201 

Summons  may  be  objected  to 269  202 

Service  on.  when  made  by  publication 270  2)2 

When  the  action  is  against  several 272  2(K 

Voluntary  appearance  of,  to  service  of  summons 274  2W 

Pleadings  of 290  204 
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"      S€C,  Pa{f  e , 
DEFENDANT  {Continued)— 

When  may  demur 292  205 

May  demur  and  answer  at  same  time 203  205 

May  demur  to  whole  or  part  of  complaint 298  205 

When  must  answer  amended  complaint 294  206 

When  deemed  to  have  waived  objections  to  complaint    .    .    .  296  206 

Answer  of,  what  to  contain 300  206 

May  set  forth  several  defenses,  separately  stated 804  207 

May  answer  part  and  demur  to  part  of  complaint 804  207 

Where  not  personally  served  may  answer  in  six  months  .    .    .  844  211 

Proceedings  when  plaintiff  ignorant  of  name  of 845  212 

Can  be  arrested,  when 852  218 

To  be  discharged  on  giving  bail  or  deposit 859  214 

How,  may  give  bail 860  21 4 

Bail  may  surrender 361  21o 

lb.             ^862.  215 

Imprisonment  exonerates  bail 364  215 

Discharge  of,  exonerates  bail 864  216 

On  arrest,  may  give  deposit  instead  of  bail 370  216 

Liability  of  officer  for  escape  of.  arrested 874  217 

May  apply  to  set  aside  order  of  arrest 376  217 

To  be  served  with  certain  papers  in  replevin 385  218 

May  except  to  sureties  in  replevin 886  218 

Effect  of  such  exception 386  218 

May  claim  re-delivery  of  property 387  219 

Justification  of  sureties  of.  in  replevin 388  219 

May  be  restrained  after  answer  to  injunction  filed 400  221 

May  be  heard  before  injunction  issues 402  221 

May  move  to  dissolve  injunction  « 404  222 

What  requisite  to  support  such  motion 404  222 

Property  of,  may  be  attached 410  222 

Property  of,  how  attached 415  224 

May  have  residue  of  attached  property  re-delivered    ....  424  227 

May  in  attachment  have  judgment 426  227 

Who  may  move  to  discharge  attachment 427  227 

lb.                                  429  228 

What  property  of,  may  be  attached 414  224 

Judgment  in  an  action  against  several 453  282 

May  have  non-suit  entered 455  232 

Judgment  against,  in  default 460  233 

May  bring  issue  to  trial 471  284 

May  take  a  dismissal 471  234 

May  challenge  jurors 478  286 

Allowed  three  peremptory  challenges 478  236 

When  to  open  defense    .' 482  1'37 

Order  of  defense  where  there  arc  several 482  237 

May  waive  jury  trial 503  240 

May  object  to  referee 513  242 

May  move  for  new  trial 584  246 

May  bring  cause  before  court  for  argument 646  250 
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DEFENDANT  {CoHtinttrd)— 

May  have  judgment,  when 5<7  250 

If,  disclaim  ownership  in  certain  actions  plaintiff  not  to  recover 

costs 621  271 

DEFENSES - 

Assignment  of  thing  in  action  not  to  prejudice 225  192 

When  new  matter  constitutes  a 800  20S 

Defendant  may  set  forth  compensation  as 808  2207 

Plaintiff  may  demur  to  sufficiency  of 310  207 

On  written  instrument,  when  deemed  genuine  and  executed  .  317  20& 

May  state  what,  in  libel  and  slander ©1  210 

When  defendant  to  open  his 482  287 

Order  of,  where  there  are  several 482  237 

Several,  may  be  set  up  in  answer 304  207 

DEFINITIONS— 

Of  terms  used  in  this  code *   *    .    .  IS  15& 

Courts  take  notice  of 1149  357 

See  CoHslrucHon, 

DELIBERATION— 

Of  jury,  how  conducted ^8  238 

May  return  after  retiring  for 4S9  238 

DELIVERY— 

•  Of  personal  property,  plaintiff  may  claim 882  217 

Of  property  purchased  at  execution  sale,  how  made  ....  581  261 

lb,                                                ....  582  251 

Of  certificate,  when  given 581  261 

lb.                     582  612 

Of  certificate,  when  sufficient  to  pass  the  property 582  261 

DEMANIV- 

Of  bill  of  items,  when  and  how 324  209 

Of  possession  in  forcible  entry  and  detainer  actions    ....  1035  334 

DEMURRER— 

Of  attorney  to  accusation 162  182 

Of  attorney  to  accusation,  if  overruled,  must  answer  ....  163  182 

Waives  summons 268  199 

Is  part  of  pleadings 280  204 

To  the  complaint,  when 'put  in 292  205 

Causes  of,  to  complaint 292  206 

Must  specify,  what 293  205 

May  be  taken  to  the  whole  or  part  of  complaint 293  205 

Defendant  may  demur  and  answer  at  the  same  time    ....  298  205 

To  answer  and  defenses,  by  plaintiff 310  207 

After  or  before,  either  party  may  amend  pleadings 843  211 

When  not  waived 843  211 

If,  to  complaint  overruled,  court  may  allow  answer  filed     .    .  843  211 

If,  to  answer  overruled.  £acts  alleged  deemed  denied   ....  466  234 

.\d verse  party  deemed  to  except  to  ruling  of  court  on    .   .    .  523  243 
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S«c. 
DEMURRER  {ConHnued)^ 

To  answer,  in  mandate  . 071 

Time  to  amend  or  answer,  runs  from  service  of  notice    .   .   •  847 

In  justice's  court 781 

Proceedings  on.  in  justices'  courts 735 

To  amended  pleadings 294 

lb.                     787 

See  PUtuUngs;  Complaint;  Answer, 

DENIAI,— 

Of  accusation  by  attpmey 161 

Ih.                     162 

Of  the  complaint,  specific  and  general 800 

Must  be  verified,  or  written  instruments  deemed  genuine  .  .  816 
Of  claim  to  property  in  action  by  defendant,  plaintiff  not  to 

recover  costs 621 

Failure  to  make,  effect 882 

See  Apuwer, 

DKPOSIT— 

Defendant  may  be  discharged  on  giving 359  . 

U.                                  870 

To  be  paid  into  court  by  officer 871 

May  be  withdrawn  on  giving  bail 872 

How  disposed  of  after  judgment 878 

When  to  be  paid  in  court 445 

Disposal  of  such  ...••• 446 

Manner  of  enforcing  order  for,  in  court 447 

Of  surplus,  in  court  on  foreclosure  sale 607 

On  substituting  another  defendant 248 

On  appeal.  Sec  880  to 888 

On  appeal,  when  waived 887 

For  costs  in  justice's  court,  when 817 

Of  fees  in  trial,  right  of  property 668 

Of  stunmons  in  post  office 271  273 

For  service  by  mail 894 

Money  on,  no  limitation  for  action  on 205 

DFIPOSITION— 

May  be  taken  when  cause  continued 478 

Term  defined,  depose 18 

Of  witness  out  of  Territory 1286 

Of  witness  in  the  Territory 1287 

Of  witness,  how  taken 1288 

Commission  to  issue 1238 

Interrogatories  to  be  prepared 1289 

Duties  of  commissioners 1240 

Non-return  of  commission,  trial  continued 1241 

By  whom  used 1242 

In  the  Territory,  before  whom  taken 1248 

How  taken  and  by  whom  used 1244 
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Sec.  Pac«. 
DEPOSITION  {ConHnued)— 

When  may  be  excluded 1245  374 

Once  taken,  may  be  read,  when 1246  374 

To  be  used  out  of  this  Territory 1247  374 

How  procured  upon  commission     1248  374 

How  procured,  if  no  commission 1249  375 

When  taken,  without  commission 1249  37?* 

Testimony,  how  taken 1250  375 

See  Evidence, 

DESCENT— 

Caste,  right  of  possession  not  aflfected  by 187  186 

DESCRIPTION— 

Of  property  in  complaint 325  2JVt 

Of  property  in  order  for  survey 625  27 1 

DISBURSEMENTS— 

When  allowed  in  actions 903  316 

Bill  of,  by  whom  verified 915  818 

See  Costs. 

DISCHARGE— 

Of  defendant,  on  bail  or  deposit 359  214 

Of  defendant,  exonerates  bail 864  215 

Of  juror  for  sickness 490  238 

In  civil  actions 1021  332 

For  failure  to  furnish  report 1032  334 

Application  for 1022  332 

Service  of  notice 1023  332 

Examination  of  prisoner 1024  833 

Interrogatories  in  writing 10:^5  33H 

Oath  administered 1026  333 

Order  of  discharge 1027  333 

Successive  applications  for 1028  333 

When  final 1029  333 

Judgment  may  be  enforced  against  estate 1030  383 

Prisoner  not  subject  to  re-arrest  after 1031  33^i 

DISABILITY— 

Certain,  of  parties  excluded  from  time  to  commence  actions  .  210  190 

Must  exist  when  right  accrues 215  191 

Of  party  insufficient  to  cause  abatement 242  195 

Of  justice,  proceedings  under 816  302 

DISCONTINUANCE— 

See  Dismissal, 

DISCLAIMER— 

In  actions  to  quiet  title 621  271 

DISCOVERY— 

Of  new  evidence,  ground  for  new  trial 531  246 
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Sec.  Pasre. 
DISCRETION— 

Abuse  of.  ground  for  new  trial 584  246 

Of  court,  in  allowance  of  costs 907  317 

Co^ts  on  appeal,  when  in 909  817 

Costs  on  postponement,  are  in 911  317 

Costs  on  condemnation  of  land  in 1122  853 

In  granting  stay,  under  writ  of  review 955  823 

Ordering  issues  in  mandate  to  be  tried  by  jury  in 970  825 

In  allowing  jury  to  view  premises 486  287 

As  to  form  of  oath 1277  879 

DISMISSAI-— 

Of  action,  on  failure  to  secure  costs 919  819 

May  be  had  by  either  party,  when 471  284 

When,  of  action  to  be  had 455  232 

Of  appeal,  ^lure  to  produce  papers,  etc 848  808 

Of  appeal,  effect  of 844  308 

DISOBEDIENCE— 

To  order  of  court  to  make  deposit 447  231 

Of  referee  in  Supplemental  proceedings 601  287 

See  Contempts. 

DISTRICT  COURTS— 

Jurisdiction 26  159 

Duration  of  terms 27  160 

Adjournment  of  the 28  160 

Judgment  may  be  entered  in  vacation 29  160 

Judges  of,  may  hold  court  in  another  district *    71  166 

Powers  of  judges,  at  chambers 73  167 

May  appoint  bailiffs 188  176 

May  appoint  phonographic  reporters 136  176 

Attorneys  admitted  to 148  178 

Transfer  of  causes  from  one  to  another 266  200 

May  appoint  receivers,  when 437  229 

To  have  seal 66  165 

Liens  in 1065  342 

Eminent  domain.  Sec.  1110  to 1114  )61 

DIVORCE— 

Sittings  of  court  may  be  private 52  168 

DOCKET— 

Ol  judgment,  by  clerk 552  251 

What  constitutes 553  251 

How  entries  in,  made 553  261 

Open  for  public  inspection 554  252 

Transcript  filed  in  other  counties 655  252 

Satisfaction  to  be  entered  in 556  252 

Of  justice,  pleadings  in 728  289 

Of  justice,  to  contain 805  300 

Of  justice,  as  evidence 806  301 

Index  to,  kept  by  justice 807  801 
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Sec-  Paire- 
DOCKET  {Continued)-^ 

Of  justice,  delivered  to  successor 806  901 

Proceedings  on  office  becoming  vacant 809  901 

Execution  may  issue  on.  when 810  301 

Transcript  of,  of  foreign  justice,  evidence 1178  963 

Transcript,  how  authenticated 1179  363 

Copy  of,  to  be  produced  by  redemptioner 588  264 

• 

DUPLICATE— 

Certificate  of  sale  by  execution  to  be  filed  with  recorder    .    .  583  261 


E. 


EJECTMENT— 

Action,  how  affected  by  alienation 629  272 

Costs  in  actions  of 904  316 

What  claim  may  be  joined  in  action  of 287  204 

Findings  in  action  of,  by  jury 496  259 

ELECTION,  CONTESTING— 

Proceedings  in,  Sec.  998  to 1009  327 

embp:zzlement— 

Of  money,  etc.,  ground  for  arrest 852  218 

eminent  domain— 

Purposes  for  which  it  may  be  exercised 1106  348 

What  estates  in  land  may  be  acquired  by  condemnat'on     .    .  1106  319 

Private  property  defined 1107  349 

Classes  enumerated 1107  349 

Facts  necessary  to  be  found  before  condemnation 1108  349 

Parties  may  make  location 1109  350 

May  enter  to  make  surveys 1100  850 

Jurisdiction  in  district  court 1110  350 

The  complaint  and  its  contents 1111  350 

Summons,  what  to  contain 1112  350 

How  issued  and  served 1112  350 

Who  may  defend 1113  351 

What  the  answer  may  show 1113  851 

Court  shall  have  jurisdiction  to  regulate 1114  351 

The  mode  of  making  crossings  or  of  enjoying  a  common  use  1114  351 

Court  or  jury  to  assess  damages 1115  3.M 

'llie  date  with  respect  to  which  compensation  shall  be  assessed  1116  3.'i2 

The  measure  thereof 1116  852 

New  proceedings  to  cure  defective  title 1117  852 

P.ayment  of  damages 1118  352 

Damages,  to  whom  paid 1119  352 

Final  order  of  condemnation,  what  to  contain 1120  853 

When  filed,  title  vests 1120  STS 

Putting  plaintiff  in  possession 1121  353 

Costs  may  be  allowed ;  distribution  thereof       1122  353 

Rules  of  practice 1123  353 

Exceptions 1124  854 
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Sec.  Page. 
ENTRY— 

Of  order  of  judgment  of  district  court  in  vacation 29  160 

Of  real  estate,  damages  for  unlawful  .• 616  270 

ERRORS— 

Immaterial,  disregarded,  when S46  212 

Of  law,  when  ground  for  new  trial -.    .    .    .  534  246 

ESTATE— 

For  life  or  years  in  partition 658  276 

EVIDENCE— 

Judicial  notice,  of  what  facts  court  will  take 1149  357 

Will  to  be  in  writing 1206  806 

Contents  of  writing,  how  proved 1108  865 

Transfer  of  real  property,  evidence  required 1206  366 

/-*.                                    1207  867 

Agreement  not  in  writing,  when  invalid 1208  867 

Representation  as  to  credit  of  third  party 1210  368 

Knowledge  of  the  court 1149  857 

Agreement  not  in  writing,  when  valid 1209  867 

Perjury  and  treason,  evidence  required  to  prove 1204  366 

Provisions  of  code  respecting,  applicable  before   a  court, 

referee,  or  other  officer,  in  trial  of  question  of  fact   .    .    .  1286  380 

Prodiidion, 

One  producmg.  to  explain  altered  writing 1215  896 

See  Deposition. 

Miscellaneous. 

Of  offer,  what  equivalent  to  tender 1258  37(5 

On  payment,  receipt  to  be  given 1259  ^    76 

Proceedings  to  perpetuate  testimony.  Sec.  1264  to 1270  878 

Administration  of  oaths  and  affirmations 52  163 

/».                               88  168 

Administration  of  oaths  and  affirmations,  how 1276  879 

EXAMINATION— 

Proceedings  in.  of  debtor  of  judgment  debtor 597  267 

Trial,  how  conducted 598  267 

Of  judgment  debtor,  as  to  property 594  266 

Of  Witness. 

When  excluded 1251  375 

EXCEPTIONS— 

May  be  taken,  when 522  243 

What,  considered  excepted  to 523  243 

Form  of 624  243 

Taken  on  notice  to  adverse  party 1526  244 

Taken  after  judgment 527  245 

Taken  on  refusal  of  court  to  allow 528  245 

How  settled,  where  judge  ceases  to  hold  office ty'J^)  24o 
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EXCEPTIONS  {ComHmued)^ 

Taken  to  report  of  referee 517 

Bill  of.  when  necessary  on  rtiotion  for  a  new  tri.il 535 

Bill  of,  in  judgment  roll 551 

To  undertakings,  how  taken 837 

To  sureties  in  replevin,  when  taken 386 

To  referees 513 

lb 514 

Either  party  may  take 522 

To  be  signed  by  the  judge  and  filed  with  clerk 525 

Not  presented  at  time  of  ruling 526 

After  judgment,  how  settled 527 

If  refused,  what  proceedings  may  be  taken 528 

What  proceedings  to  be  had  if  judge's  term  expires  before 

settling 529 

Application  for  new  trial,  when  to  be  made  on 535 

Statement  to  constitute  bill  of 538 

EXECUTION—  ' 

Of  writ  of  attachment,  how  made 415 

May  issue  within  five  years     • 560 

How  to  issue,  to  whom,  and  form  of 561 

When  made  returnable 562 

To  enforce  judgment 5t>3 

After  five  years 564 

When  and  how  may  issue  after  death  of  judgment  debtor  .    .  565 

May  issue  to  officer  of  any  county 566 

What  property  liable  to 667 

How  debts  and  credits  to  be  subject  to 567 

Not  to  affect  property  uhtil  levy 567 

Claim  by  third  person  under 568 

Such  claim,  how  determined 568 

What  exempt  from 570 

Writ  of.  how  executed 571 

Notice  of  sale  under 672 

Selling  property  under,  without  notice 573 

Sale  may  be  postponed 574 

Proceeding  not  vacated  by  death  of  officer 575 

Service  of.  after  return  day 576 

Sale  under,  how  effected    .    -    . 577 

Against  delinquent  bidder 578 

Offic«?r  not  liable  in  certain  cases 580 

Delivery,  by  officer,  of  property  purchased  under    .        ...  581 

lb.                                              582 

Real  property — certificate 588 

Real  property,  how  redeemed  from r84 

Who  may  redeem  property  sold  under 584 

When  sale  under,  becomes  absolute 586 

Waste  may  be  restrained  till  execution  of  conveyance  under  .  589 

.\gainst  property  of  joint  debtors,  undue  proportion    ....  5(12 
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Sec*  Page* 
KXECUTION  {Continued)-- 

For  a  deficit  after  foreclosure ^06  288 

Damages  for  injury  to  property  sold  under,  to  be  recovered  .         <J28  272 

EXECUTORS— 

When,  may  sue  without  joining  party  interested 226  102 

When,  may  sue  for  death  of  person 284  IW 

Appointment  of,  when  provided  for 170  182 

EXEMPT— 

From  execution,  property  enumerated 569-570        256 

From  jury  duty,  who  are 106        171 

See  Execution;  Juror. 

EXONERATION— 

Of  bail  by  death. S64  215 

Of  bail  by  re-arrest 861  215 

Of  bail  by  surrender  of  defendant 362  215 

Of  officer  by  giving  bail 874  217 

See  Arrests 

EX  PARTE— 

Ruling,  when  is  excepted  to 628        248 

Applications  (See  Injunction;  Mandate,) 

EXPERTS— 

Unwritten  law  of  State,  proved  by 1 169        860 

See  Evidence;   Witness. 

EXPRESS  TRUST— 

Trustee  of.  who  is 228        192 

Trustees  of,  may  sue  alone 226        192 

F. 

FACT— 

Question  of.  to  be  decided  by  jury 1284        880 

FACTS— 

To  be  stated  in  complaint 286  204 

Not  sufficient,  in  complaint,  ground  for  demurrer 292  205 

Oliijection  to  want  of  sufficient,  not  waived 1S96  206 

Trial  of  question  of.  not  in  pleadings 174  183 

Issue  of,  how  arises 467  284 

Issue  of.  how  tried 460  284 

Separate  finding  of.  on  decision 606  241 

Findings  of,  how  waived 607  241 

FARMER— 

What  property  of,  exempt  from  execution 570        256 

FATHER— 

May  sue  for  seduction  of,  whom 232        198 

May  sue  for  death  or  injury  to,  whom 233        193 
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Sec.  I^se. 

FEES— 

Officer  to  deduct  his.  on  attachment,  when 424  227 

Tender  of,  to  witnesses 1218  3G9 

Of  attorney,  how  regulated 903  816 

Of  referees 910  817 

Of  recording  n>echanics'  liens 1064  342 

See  Cojts. 

FEMALE— 

Unmarried,  may  prosecute  for  her  own  seduction 231  193 

FICTITIOUS  NAME— 

Party  may  be  sued  by,  when 346  212 

Ignorance  of  real  name  to  be  stated,  how 345  212 

FINDINGS— 

When  refereees  to  report 515  243 

Effect  of.  of  referee's 616  243 

Of  referee  excepted  to 517  243 

Of  feet,  when  waived 506  241 

Must  be  in  writing,  and  filed 504  241 

When  facts  and  conclusions  to  be  separately  stated 505  241 

Verdict  on  counter  claim 4W  240 

Verdict  on  claim  and  delivery 498  240 

Verdict,  general  and  special,  defined 495  239 

Verdict,  when  general  or  special,  given \  4Si6  239 

FINES— 

On  juror  for  failure  to  appear    . ' 122  174 

Imposed  on  usurper  of  office 697  283 

For  neglect  to  obey  mandate 977  326 

For  contempts 1086  846 

Sec  Forfeiture, 

FIRE  ENGINES— 

Exempt  from  sale  on  execution 570  255 

FORCIBLE  ENTRY  AND  DETAINER— 

What  court  has  jurisdiction  in  actions  for 1037  336 

Judgment  for  treble  damages,  when  allowed 616  270 

Forcible  entry  defined 1083  834 

Forcible  detainer  defined 1064  334 

Unlawful  detainer  defined        1035  334 

Notices,  how  served  in 1086  336 

Parties  defendant  in  actions  for 1(^  336 

Parties  generally 1089  337 

Complaint  in  actions  for 1040  337 

What  summons  in,  must  state 1041  337 

When  new  summons  may  issue 1041  837 

Arrest,  order  for,  when  made 1042  337 

Judgment  by  default  may  be  entered 1048  837 

Defendant  may  appear  and  answer  or  demur 1044  83S 

Trial  by  jury 1045  335^ 


OP  CrVIL   PROCEDURE.  519 

Sec.  Page. 
FORCIBLE  ENTRY  AND  DETAINER  {Continuedy^ 

Shewing  required  of  plaintiff 1046  388 

What  defendant  may  show 1046  338 

Complaint  must  be  amended   .  < 1047  338 

Verdict  and  judgment 1048  838 

Verification  of  complaint  and  answer 1049  339 

Appeal  does  not  stay  proceedings  unless  so  directed    ....  1050  889 

Practice  and  proceedings  in 1051  339 

Appeals,  how  taken 1051  839 

FORECLOSURE— 

Where  actions  for,  to  be  tried 250  197 

Proceedings  in 606  288 

What  done  with  surplus  after  sale 607  269 

When  not  all  due,  proceedings  in 608  269 

When  receiver  may  be  appointed  in 436  229 

Exclusive  remedy  by 626  272 

FORFEITUREr- 

Limitation  of  action  for 196  188 

Where  trial  in  action  for 251  197 

Liability  of  officer  to 580  261 

FRANCHISE— 

Actions  for  usurpation  of.  Sec.  691  to 698  282 

FRAUD— 

Ground  for  arrest  .   .     .    .        862  213 

See  Etndence. 

FURNITURE— 

What  exempt  from  execution 570  256 

FUTURE— 

Included  in  the  present 13  156 

FUNDS— 

Investment  of,  in  hands  of  receiver 441  280 


G. 


GARNISHEE— 

Required  to  answer 418        225 

To  furnish  memorandum 419        226 

Is  liable  to  pUintiff 417        225 

When  served  with  notice  ot  attachment 416        225 

Property,  how  attached 415        224 

See  Attachment. 

GOLD  COIN— 

Judgment 548        250 

GOVERNOR—  . 

To  appoint  judge  to  act  for  another 71        166 


520  INDEX   TO  CODE 

Sec  F»fe 

GRAND  JURY— 

Duty  to  inquire  into  public  offenses 100  ITU 

How  constituted 123  174 

Panel.  ho«r  filled 1:^8  174 

Proceedings  regulated  by  Criminal  P.  A 124  174 

GROWING  TIMBER— 

Action  for  cutting 614  270 

GUARDIAN— 

General,  to  appear  for  infant 229  192 

Ad  litem  of  infant,  in  actions 229  192 

When  and  by  whom  appointed 230  ISO 

Appointed  in  justices'  courts 716  287 

Appointment  of,  where  provided  for  • 170  182 


H. 


HABEAS  CORPUS— 

Jurisdiction  of  supreme  court  to  issue  writ    , 19       156 

Distnct  court  to  issue 26       156 

HANDWRITING— 

Entries^of  decedents,  when  evidence 1196       365 

HIGHWAY— 

Damages  for  trespass  to 614       270 

Taking  timber  to  repair  damages  for 615       270 

HUSBAND— 

Not  to  be  witness  against  wife Iirj6       359 

When  joined  with  wife  as  party 227       192 


I. 


IMMATERIAl,- 

Errors  to  be  disregarded S46       212 

IMPRISONMENT— 

Effect  of,  on  statute  of  limitation 210  190 

Of  judgment  debtor,  when 605  266 

When,  for  contempt  of  court 1086  346 

When,  for  disobedience  of  mandate 977  32^ 

IMPROVEMENTS— 

When  allowed  as  set  off 628  271 

Value  of  in  eminent  domain 11 15  351 

When  not  assessed  in  condemning  land 11 16  853 

r 

INADVERTENCE— 

Relieved  by  amendment 844       211 

INDORSEMENT— 

Of  clerk  on  complaint 263       IW 


OF  CIVIL  PROCEDURE.  621 

Sec.  Page . 
I  NDORSEMENT  ( Continued )— 

On  bail  bond 869  216 

On  affidavit  in  replevin 384  218 

On  officer's  return  to  writ  of  attachment 432  228 

INFANT— 

Appearance  of,  by  guardian 299  192 

Effect  of  being  an,  on  limitation  of  actions 210  190 

Summons  against,  how  served  on 26S  201 

Share,  when  to  be  paid  to  guardian 676  280 

On  partition,  securities  may  be  given  to  guardian 660  277 

INJUNCTION— 

When  action  stayed  by,  statute  ot  limitations  not  to  run  .    .    .  214  191 

What  is  and  who  may  grant 897  220 

When  may  be  granted 398  220 

At  what  time  may  be  granted 399  221 

What  required  to  obtain 399  221 

After  answer,  on  notice 400  221 

Security  upon 401  221 

Order  to  show  cause 402  221 

To    suspend    business  of    corporation,  how  and  by  whom 

granted 403  221 

Motion  to  vacate  or  modify 404  222 

When  will  be  vacated 405  222 

During  foreclosure 627  272 

After  execution 627  272 

INJURY— 

Qainis  for,  united 287  204 

Actions  for.  when  tried 253  198 

On  entry  for  survey  of  land 625  271 

After  sale  on  execution 628  272 

To  child,  father  may  sue  for 233  193 

So  may  guardian  of 233  193 

To  real  property,  action  for,  where  tried 250  197 

To  character,  etc.,  united 287  204 

INQUEST— 

Jury  of,  defined 108  170 

Jurors  of.  how  summoned 121  174 

Impaneling  jury   of 129  17& 

INSANE  PERSONS— 

Guardians  to  recover  what,  in  partition 677  280 

May  consent  to  partition  and  release,  how 678  280 

Service  of  summons  on 268  201 

Is  not  a  witness 1165  358 

INSANITY— 

As  a  limitation  of  actions 210  190 

Person  laboring  under,  how  summoned 268  201 

7 


'522  INDEX  TCI  a)DE 

INSPECTION— 

Of  writings,  effect  of  refusal  of 818  208 

When  may  he  demanded 877  313 

Citizens  entitled  to  inspect  and  copy  what  writings 1163  360 

Party  inspecting  not  bound  to  offer  in  evidence 1192  864 

Docket  of  judgment  to  be  always  open  for 554  252 

INSTRUCTIONS  TO  JURY— 

What  to  state 483  237 

Be  furnished  on  request 483  237 

On  findings  of  fact 496  239 

On  their  return  for  further 489  238 

Special,  how  given 484  237 

INSTRUMENTS— 

Occupation  under,  when  adverse 182        185 

What  is  adverse  possession  under 183        185 

When  genuineness  is  admitted 316        208 

See  Writings, 

INSUFFICIENCY— 

Of  pleading  when  ground  for  demurrer 292  205 

Ol  evidence  on  motion  for  a  new  trial 534  246 

Of  the  verdict 524  243 

INSURRECTION— 

Authorizes  change  of  place  of  holding  court 62        165 

INTEREST— 

And  costs  as  part  of  judgment 917        318 

Rebate  of 608       269 

INTERPLEADER— 

May  be  substituted  for  defendant 243        195 

Proceedings  for  substitution 243        195 

INTERPRETER— 

When  may  be  sworn 1158        859 

INTERROGATORIES— 

To  be  annexed  to  commission  to  take  testimony 1239       878 

See  Evidence, 

INTERVENTION— 

Take  place,  when 245       196 

By  parties  brought  in 245       196 

INVENTORY— 

Of  property  attached,  how  made 419       226 

INVESTMENT— 

Of  funds  by  receivers 445       231 

IRRECiULARlTY— 

When  ground  for  new  trial 534  246 

KfTect  of,  in  judicial  sale 501  265 

In  attachment,  ground  for  discharge 431  2:> 


OF  CIVIL  PHOCBa)0RE. 
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Sec.  Page. 
IRRELEVANT  MATTER— 

To  be  stricken  out 323  209 

ISSUES— 

Special,  how  tried 174  188 

Judgment  on»  of  law  proceedings 607  241 

Definition,  kinds  of 465  234 

Of  law.  how  raised 466  234 

Of  fact,  how  raised 467  284 

Of  law,  how  tried 468  234 

Of  (act,  how  tried 469  Ji34 

What,  to  be.  first  disposed  of 469  234 

How  to  be  placed  on  calendar 470  284 

Who  may  bring,  to  trial 471  284 

Trial  of.  postponed 472  236 

Consent  to  defeat  postponement 472  235 

In  partition 642  274 

In  mandate,  how  tried 970  825 

After  judgment  against  joint  debtors 868  312 

In  forcible  entry  and  detainer 1045  ,838 

Injustices^  Courts. 

Defined 764  295 

Of  law,  how  raised 766  295 

Of  fact,  how  raised 766  295 

Of  law.  how  tried 767  295 

Of  fact,  how  tried 768  295 

Trial  of  fact  by  jury,  how  waived 603  240 

How  waived  in  justices' courts 769  296 

Trial  of  issues  by  referees 610  241 

See  Trial, 

ITEMS  OF  ACCOUNT— 

Not  to  be  set  out  in  pleadings,  when 824  209 


J- 

JOINDER— 

Executor  need  not  join  with  cestui  que  trust 226  192 

Husband  to  be  joined  with  wife,  when 227  192 

Who  may  be  joined  as  parties  plaintiff 235  194 

Who  may  be  joined  as  defendants 286  194 

All  interested  to  be  joined,  when  .    .    .  ' 287  194 

Parties  claiming  interest  unite  in 288  194 

Those  united  in  interest,  either  plaintiff  or  defendant  ....  289  194 

Of  all  liable  on  same  instrument , 240  1 94 

Of  tenants  in  common,  etc 241  195 

Of  causes  of  action 287  204 

See  Parties:  Actions. 
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Sec.  Pate. 
JOINT  DEBTORS— 

Those  not  summoned  in  action,  may  be  after  judgment  .    .    .  863  311 

Summon*,  what,  and  how  served 864  311 

Affidavit  to  go  with  summons 865  312 

Answer  filed,  what  to  contain 866  312 

Pleadings,  what  are  the 867  312 

Issues  In  proceedings,  how  tried 868  312 

Character  of  the  verdict 86H  312 

Judgment,  where  some  defendants  only  are  served 272  202 

Execution  on  judgment  against 561  '253 

One  party  paying  more  than  his  share  of  judgment 592  265 

JUDGES— 

Of  supreme  court,  number  requisite  to  transact 23  159 

Of  supreme  court,  number  requisite  to  pronounce  judgment  24  159 

When  absent  from  court,  clerk  to  adjourn 58  164 

May.  in  certain  c;ises,  change  place  of  holding  court   ....  62  165 

May  order  rooms,  etc.,  for  holding  courts 64  165 

Places  of  residence 70  166 

District,  may  hold  court  in  another  district 71  166 

Power  of.  at  chambers 73  167 

Id.                  73  167 

When  disqualified 76  167 

Not  to  act  as  attorney  in  his  own  court 77  168 

Certain,  not  to  act  as  attorneys 78  168 

Not  to  have  a  partner 79  163 

General  power  of.  out  of  court 82  168 

Power  as  to  conduct  of  proceedings  before  them 83  168 

/^.                                       84  168 

/d.                                       85  168 

Proceedings  not  to  be  affected  by  vacancy  in  office  of     .    .    .  90  169 

Exceptions  may  be  taken  to  rulings  of 522  243 

Exceptions  to  be  signed  by 525  243 

Exceptions  not  presented  at  time  of  ruling,  how  settled  by  .    .  626  244 

Exceptions  after  judgment,  how  settled  by 527  245 

Proceeding  if  he  refuse  exceptions,  or  term  expires  before  set* 

tlement 528  245 

May  require  judgment  flebtor  to  appear  and  answer  ....  594  266 

May  order  arrest  of  judgment  debtor 595  266 

May  order  property  of  judgment  debtor  in  other  hands  to  be 

applied 699  267 

May  grant  order  to  survey  land  in  litigation 624  271 

To  settle  exceptions,  though  ceased  to  be 529  245 

May  be  a  witness  in  his  own  court 1157  359 

See  Courts, 

JUDCJMENT— 

.\gainst  whom,  may  be  given 425  232 

.\gainst  one  of  several  debtors,  costs  may  be  served 9J8  817 

Ajjainst  one.  action  as  to  others 453  232 

Against  m.irried  women  in  forcible  entry 1038  336 
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Sec*  Page* 
JUDGMENT  {Continued)^ 

Against  officer  conclusive  on  sureties  .    .    . 936  320 

On  award,  effect  of 1140  866 

For  costs  allowed  to  plaintiff 904  816 

For  costs  allowed  to  defendant 906  817 

For  costs  allowed  to  one  of  several  defendants 908  317 

Costs  included  in 917  818 

For  costs  on  appeal,  in  discretion 909  317 

District  courts  may  enter 29  160 

Effect  of,  on  discharged  prisoner 1030  333 

May  be  appealed  from 8'^  b03 

How  to  be  enforced  after  five  years 564  255 

How  to  be  pleaded 826  209 

How  to  be  reviewed 823  803 

ib 826  303 

Interest  and  costs  included  in 917  318 

Memorandum  of  costs  for 915  818 

For  costs,  when  modified  on  appeal 909  817 

Directing  dismissal  and  nonsuit 455  232 

Directing  dismissal  against  non-resident 919  319 

In  justices' courts,  how  appealed  from 854  809 

Parties  may  be  relieved  from,  in  certain  cases 844  211 

Not  to  be  reversed  for  immaterial  error  in  pleading 346  212 

Defendant  may  be  arrested  at  any  time  before 856  214 

Deposit,  how  disposed  of  after 873  217 

Against  officer  proceedings  on 357  217 

How  satisfied  in  attachment  suit 428  226 

What  is ; 451  231 

How  to  be  entered  where  there  are  several  parties 452  282 

16,  453  232 

What  relief  to  grant 454  232 

Of  nonsuit.  \i  hen  to  be  entered 455  232 

When  to  be  on  merits 466  232 

May  be  given  by  default,  when 460  283 

To  be  entered  on  decision  of  court 605  241 

Exceptions  may  be  taken  before  or  after 522  243 

Exceptions  after  judgment ^ 527  245 

When  to  be  entered 545  250 

May  be  for  defendant  for  excess  of  set-off 547  250 

In  replevin,  in  goid  coin,  etc 548  250 

Book  to  be  kept  by  clerk 549  251 

Not  to  be  a  lien  in  case  of  death 650  251 

Roll,  what  to  constitute 551  251 

Lien,  when  begins  and  expires 552  252 

Conclusive  in  foreclosure 606  268 

Disregard  of.  constitutes  contempt 1076  843 

In  Certain  Cases. 

Replevin,  an  alternative 548  250 

General,  what  is 451  281 
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Sec.  Pag& 
JUDGMENT  {Continued)— 

Special  proceedings &45  822 

Actions  to  quit  title  .' 622  271 

Forcible  entry  and  detainer  by  default 1043  337 

Forcible  entry,  on  verdict 1048  338 

Foreclosure 606  268 

Actions  for  usurpation  of  office 693  283 

Usurpation,  fine  maybe  imposed 697  283 

Partition  suits 642  274 

Partition,  effect  of 650  276 

Partition,  how  enforced 663  2!S 

Election  contests 1004  329 

Mandate,  to  be  granted 975  325 

Actions  for  enforcement  of  liens 1006  342 

Liens,  what  to  include 1067  342 

Liens,  rank  of  liens 1068  343 

Liens,  docketed  for  deficiency 1068  343 

Contempts,  fine  imposed 1066  346 

JUDICIAL  DAYS— 

Enumerated 55  161 

What  are  non-judicial  days 56  164 

See  Adjournment, 

JUDICIAL  NOTICE— 

Of  what  facts  court  will  take 1149  357 

JUDICIAL  OFFICERS— 

To  take  acknowledgments  and  affidavits 85  168 

To  take  depositions  in  this  Territory 1237  372 

Are  exempt  from  jury  duty 106  171 

The  incidental  powers  and  duties  of 82  168 

The  powers  of,  out  of  court 82  168 

Powers  of,  enumerated 83  168 

To  punish  for  contempt 84  168 

What  acts  are  contempt 1076  343 

May  enforce  exercise  of  jurisdiction  .    .    .\ 93  169 

JUDICIAL  POWERS— 

Special  investment  of 98  170 

JUDICIAL  RECORD— 

Defined 1171  861 

Authenticated,  as  evidence 1172  361 

Foreign,  how  authenticated 1178  861 

Oral  evidence  of  foreign 1174  361 

Justice's  judgment  of  sister  State,  how  proved 1178  863 

See  Evidence, 

JURISDICnON— 

Of  supreme  court 19  158 

Original,  of  supreme  court 20  158 

Appellate,  of  supreme  court 21  159 
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Sec.  Page , 
JURISDICTION  {Coniinu€d)^ 

Of  district  courts 26  159 

Of  probate  courts 86  160 

Civil,  of  justices' courts 45  161 

Concurrent,  of  justices'  courts 46  162 

Civil,  of  justices'  courts,  territorial  extent  of 47  162 

Criminal,  of  justices'  courts 48  162 

Of  court  to  which  cause  is  transferred 257  198 

Of  court,  acquired  by  service  of  summons,  etc 274  203 

Want  of,  in  court,  ground  for  demurrer 292  206 

Objections  to,  never  deemed  waived 296  206 

JURIES— 

Defined 98  170 

Various  kinds  of 99  170 

For  trials 99  170 

Grand 100  170 

To  consist  of  what  number 102  170 

Of  inquest,  how  summoned 103  170 

Grand,  how  constituted 123  174 

How  to  be  empaneled 124  174 

Impaneling  trial,  clerk  to  call  list 125  174 

Manner  of  impaneling  trial 126  175 

How  drawn 477  236 

Three  peremptory  challenges  allowed 478  236 

Grounds  of  challenge 479  236 

Challenge  for  cause,  how  tried 480  237 

To  be  sworn,  form  of  oath 481  237 

For  the  trial  of  right  of  property,  how  summoned 568  256 

How  and  when  waived 503  240 

When  waived  in  justices'  courts 769  295 

To  try  facts  not  in  issue,  when 174  183 

To  be  conducted  to  view  property 485  237 

To  take  certain  papers  on  withdrawing 487  238 

The  verdict  of 495  239 

May  correct  in  formal  verdict 494  239 

To  be  drawn  on  order  of  judge 110  172 

In  the  exercise  of  eminent  domain 1115  851 

Must  ascertain  and  assess  what 1115  351 

To  decide  questions  of  &ct 1284  380 

JUSTICES'  COURTS— 

Justice  of  the  peace  must  hold 44  161 

'  Civil  jurisdiction  of 45  161 

lb.                 •.    .  1032  336 

Territorial  jurisdiction  of 47  162 

Criminal  jurisdiction  of 48  162 

Jurors  for,  by  whom  summoned 118  174 

Manner  of  summoning  jurors  for 119  174 

Proceedings  on  forming  jurors  in 127  175 

Jury  for,  how  impaneled  . 12K  175 

Transfer  of  cause  from  one  to  another,  when 256  198 


628  INDEX  TO  CODE 

Sec.  Pace 
JUSTICES'  COURTS  {Continued)^ 

Actions, 

How  commenced  in 712  287 

Civil,  to  be  brought  in  defendant's  precinct  . 70!  284 

When  to  be  brought  elsewhere 731  284 

No  particular  required 728  289 

May  be  ordl  or  in  writing 728  */89 

If,  oral  proceedings  thereon 728  289 

Appearance. 

Voluntary,  waives  objection  to  jurisdiction 701  2F4 

Of  defendant,  waives  summons 714  287 

By  attorney  or  in  person 715  287 

Time  for,  of  defendant 718  288 

Hour  for 723  289 

Judgment  against  defendant  for  non- 757  293 

Non-,  of  either,  trial  may  proceed,  how 770  296 

Appeals. 

Stay  of  proceedings  on 858  31 1 

From  judgment  of 854  309 

On  question  of  law  alone  statement  to  be  filed 855  309 

Settlement  of  statement,  etc 855  309 

From,  to  be  heard  anew 855  309 

Upon,  must  transmit  the  case 856  309 

Undertaking  on,  justification  of  sureties 857  310 

Arrest, 

Of  defendant  when  and  in  what  cases 742-743  291 

Undertaking  on 744  292 

After,  must  be  taken  immediately  before  court 745  292 

Plaintiff  must  be  notified  of 746  292 

How  discharged 747  292 

Defendant  may  give  bail,  when  and  how  ! 762  294 

Judgment,  when  defendant  subject  to,  must  so  state    ....  778  297 

For  contempt,  when 802  300 

Attomer/, 

Who  may  act  as 715  287 

Wlio  may  not  act  as 715  287 

AttachmerU, 

Writ  of.  when  to  issue 748  292 

Undertaking  on.  required 749  292 

Writ  of  to  contain  what 750  292 

Officer  may  take  security,  instead  of  serving 750  292 

Sees,  applicable 751  293 

Affidavit  for  writ  of,  to  contain  what 411  223 

Blank. 

Not  to  be  left  in  any  paper   except  subpoenab 814  302 


«        k        ^ 


Cannot  act  as  attorney,  when 
May  arrest  defendant,  when  . 
May  serve  summons   .... 

May  summons  jury 

See  iJkeriff, 

QmtempL 

Punishment  for 

Proceedings  for . 

/A.  

Conviction  of,  must  be  entered  in  docket 
May  be  punished  by  fine  or  imprisonment 

Costs. 


Must  be  included  in  judgment 

When  not  to  be  included  in  judgment    .    . 

Prevailing  party  entitled  to    .   , 

May  demand  security  for 

Counter  Claim. 

May  be  set  up  in  answer 

V'.fTecl  of  omission  to  set  up 

Debtors. 


771 

296 

771 

296 

479 

236 

752 

293 

752 

298 
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:S«c        Page . 
JUSTICES'  COURTS  {ConHHued)— 

Challenge. 

To  jurors 

For  cause 

Cause  of • 

Claims. 

For  delivery  of  personal  property 

Sees  apply  to , 

Commission. 

See  DtpositioH. 

ComplaivL 

Defined , 

Not  required  to  be  in  any  particular  form 

Must  be  in  writing 

To  contain  what  . , ,    .    ,   . 

When  allegations  of,  denied,  issues  arise 

On  note  or  written  obligation 

Compf'omise. 

Offer  and  acceptance  of ,   .   ,  "^ 780        297 

Confession  of  Judgment. 

May  be  entered 774        296 

Oonstaile. 


730 

29J 

728 

2K9 

728 

289 

730 

293 

766 

295 

77» 

296 

Kxamination  of  judgnivnt 


715 

287 

743 

291 

722 

289 

118 

174 

81)0 

299 

801 

299 

802 

300 

804 

8J0 

m:i 

300 

781 

2t*7 

Tsa 

297 

818 

302 

817 

302 

7;V2 

21K» 

7:w 

•i90 

TM 

21^* 
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Sec.  Pas' 
JUSTICES'  COURTS  {Continued)— 

.  Defauli. 

Judgment  by 767  298 

Id.              768  298 

Defendant. 

Summons  to  be  directed  to.  to  contain  what 717  2^7 

Time  for  appearance  of 718  28^ 

If,  omits  to  set  up  counter  claim 733  290 

May  demur  to  complaint 781  290 

Order  of,  and  arrest  of,  when  and  how  made 742  2&1 

Affidavit  and  undertaking  for  order  of  arrest  of 744  292 

Must  have  immediate  trial 745  292 

Plaintiff  must  be  notified  of  arrest  of 746  292 

Officer  must  detain  the,  under  arrest,  when 747  29:^ 

Failure  of,  to  appear  at  trial,  proceedings  thereon 75/  293 

Judgment  against,  on  demurrer 758  293 

May  give  bail,  when  and  how 762  294 

When,  under  arrest,  when  and  how  discharged 747  292 

Offer  of,  to  compromise,  effect  of 780  297 

Demurrer. 

When,  to  complaint  may  be  put  in 731  2a0 

When  plaintiff  may  file,  to  answer 734  290 

Proceedings  on 735  29(» 

Disobedience, 

To  lawful  wnt  or  order  of  process,  contempt 800  299 

Diamisaal,  - 

Of  action  without  prejudice 776  2W 

Docket. 

To  be  kept  by 805  800 

To  contain,  what 805  300 

Entries  in,  pnmary  evidence  of  iacts 806  301 

Index  to,  must  be  kept 807  301 

Must  be  delivered  to  successor 808  301 

When  office  of  justice  becomes  vacant,  disposal  of 809  301 

Execution  or  other  process  may  be  issued  upon,  of  prede- 

cessor 810  301 

Excess. 

Of  jurisdiction,  found  due  may  be  remitted 778  297 

Execution. 

Within  what  time  may  issue 790  298 

To  whom  directed  and  contents  of 791  298 

Renewal  of 792  299 

Officer's  duty  on  receipt  of 793  299 

Proceedings  supplemental  to 7W  299 


OP  cnriL  PKOCEDURE.  531 

Sec.      Page. 
JUSTICES"  COURTS  [Continued)-^ 

Garnishment 

Sections  applicable  thereto 

Ghiardian. 

When  shaH  appoint 

Consent  of,  in  writing,  when  necessary 

Infant 

How  served  with  process 

Id.  

Judgmeffd. 

By  confession 

Of  dismissal^  entered  without  prejudice,  when 

Upon  verdict 

Must  be  entered  at  close  of  trial,  when 

When  defendant  liable  to  arrest ' 

Abstract  of 

Effect  of  docketing 

Not  a  lien  unless  abstract  is  recorded  in  recorder's  office     .    . 

When  defendant  fails  to  appear 

Against  defendant  on  demurrer 

Jurisdicbion. 

Civil 

Civil,  restricted 

Territorial  extent  of  civil 

Criminal 

In  case  of  joint  liability  of  parties 

In  case  of  injury  to  person  or  property 

In  case  of  detention  or  injury  of  personal  property 

Jurors. 

For,  by  whom  summoned > 

Manner  of  summoning  for 

Challenges  to   .    . 

Jury. 

How  waived 

Issue  of  fact  tried  by , 

For,  how  impaneled 

Proceedings  on  forming,  for > 

May  be  waived,  how 

Adjournment  on  demand  for 

Justification. 

Of  sureties '^:'«*        ••-  * 

Lien, 

Judgment,  how  created 7s.'»        *_!>  < 


761 

293 

716 

287 

716 

287 

268 

201 

722 

2H9 

774 

206 

775 

•joe 

776 

297 

777 

297 

778 

297 

782 

297 

784 

298 

785 

298 

757 

293 

75« 

293 

45 

161 

819 

302 

47 

162 

48 

162 

?0l 

284 

701 

284 

701 

284 

118 

174 

119 

174 

771 

2t)6 

769 

295 

768 

295 

128 

175 

127 

175 

769 

295 

im 

194 
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Sec     Pair 


JUSTICES'  COURTS  {Coniinued). 

Miner, 

See  In/ani. 

Nan-^esident. 

Action  may  be  commenced,  where 701 

Service  of  summons  on,  how 270 

Appointment  of  attorney  to  represent 271 

Ofer.    . 

To  compromise  before  trial 760 

Party. 

Voluntary  appearance  of.  waives  jurisdictipn 701 

May  appear  in  person  or  by  attorney 715 

Failure  of  either,  trial  may  proceed  on  request  of  other  .    .    .  770 

May  challenge  jurors 771 

Kach,  entitled  to  hoyr  many  challenges 771 

Pleadings. 

Form  of 728 

What  are  the,  in 729 

What  may  be  oral 728 

What  may  not  be  oral 728 

Property. 

Same  provisions  apply  for  delivery  of  personal,  as  in  other 

courts 762 

Title  to  real,  cannot  be  questioned 707 

PubliccUion. 

Of  summons 270 

Manner  of 271 

Return. 

Of  summons*  when  to  be  made 718 

Set-off. 

See  Counter  Claim, 

Sheriff. 

May  serve  process,  from 742 

Stay  of  Proceedings. 

When  shall  be  granted 858 

Sabpoena. 

Justice  may  issue 813 

Justice  may  issue  blank 814 

Sumtnotw. 

Jurisdiction  on  appearance  without  ...    •  .* 701 


284 
202 
202 


297 


284 
287 
296 
296 
29A 


289 
2S0 
2S9 
289 


293 

286 


202 
202 


288 


291 


311 


302 
302 


284 


OF  CIVIL   PROCEDURE,  530 

Sec  Page . 
JUSTICES*  COURTS  {CcnHnued)^ 

Summons. 

How  issued,  and  what  to  contain 717  287 

When  returnable 718  28h 

Alias,  may  be  issued,  when 719  288 

To  be  filled  out.  void  unless 814  302 

By  whom  and  how  served  and  returned 722  281) 

Date  of  issuing,  to  be  recorded  in  docket 805  800 

Sureties. 

On  order  of  arrest 744  292 

On  writ  of  attachment 749  29*2 

Same  provisions  apply  in  replevin 752  298 

Tiile. 

To  real  property  not  to  be  questioned  in 702  286 

Transfer, 

When  judge  or  justice  is  a  witness 702  285 

When  judge  or  justice  is  biased 702  286 

In  other  cases 702  285 

To  district  court,  when 704-707  285 

Undertaking. 

On  order  of  arrest 744  292 

On  release  from  arrest 762  294 

On  attachment  must  be  required,  when 749  292 

To  release  attachment 750  292 

On  appeal 857  810 

In  replevin,  same  provisions  apply 752  298 

On  obtaining  adjournment  of  cause 763  295 

Deposit  in  lieu  of 820  803 

Venue. 

Of  actions 701  284 

li.          704  285 

Change  of.  in  certain  cases 744  292 

JUSTICE  OF  THE  PEACE  AND  PROBATE  JUDGE- 

To  transmit  papers  on  transfer  of  ap tion 257  196 

Jurisdiction  of,  in  county 47  162 

Jurisdiction  of,  what.  Sec.  45  to 48  161 

Civil  jurisdiction  of 45  161 

To  take  acknowledgments 85  168 

To  take  affidavits 85  166 

Not  to  issue  writ  of  review 951  822 

Not  to  issue  mandate 965  824 

Not  to  issue  prohibition 988  826 

JUSTIFICATION— 

Of  sureties  in  all  cases 937  820 
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JUSTIFICATION  {Continued)^ 

Of  sureties  in  claim  and  delivery  .    ,    .    . 

Of  sureties  in  arrest  and  bail 

In  defense  of  action  for  libel  and  slander 

On  attachment  bond 

When  found  sufficient 

Qualifications  of  bail 

How  to  justify 


S«c.     Pa^ 


386 

219 

366 

215 

331 

210 

428 

228 

369 

21fi 

367 

216 

868 

216 

L. 

r,ABORERS— 

Liens ; ,    .    .    .       1057 

See  Litns, 

LAND— 

Defined 13 

LANDLORD  AND  TENANT— 

Relation  of,  affecting  adverse  possession 186 

'  May  be  joined  as  defendants  in  actions  of  ejectment,  etc.  ,    .         236 

LAW— 

Questions  of,  to  be  decided  by  court 1285 

Public  and  private  statutes 1165 

Books  presumed  correct 1167 

How  authenticated 1168 

Evidence  to  prove 1169 

Recitals  in,  how  far  evidence 1170 

See  Evidence, 

LKASEHOLD— 

Subject  to  redemption,  when  •,..,...,..,...         583 
Of  less  than  two  years,  sale  absolute 568 

LEGAL  CAPACITY— 

Not  having  ground  for  demurrer     ,    r   .    .  292 

IJABILITY— 

Contingent  judgment,  by  confession 1015 

Of  officer  for  arresting  witness 1256 

When  there  is  no 1256 

Of  sheriff  on  re-sale  under  execution 560 

See  ^uriff. 

LIBEL  AND  SLANDER— 

Complaint  for . J?30 

Answer,  what  to  contain 331 

Evidence  in 381 

LIBRARII^S— 

Exen>pt  from  execution  .    ,    , 57f> 


34(1 


156 

186 
194 

880 
360 
369 

360 

3»ia 

361 


261 
261 


205 

331 
376 
376 
261 


210 

210 
210 
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OF  CIVIL   PKOCEDUUE.  536 

Sec.  Page. 
LICENSE— 

Of  attorney  to  practice  law 144  179 

Penalty  for  practicing  without 148  179 

LIEN— 

Dcfinitionof 1056  340 

Of  judgment,  duration 552  2ril 

From  time  of  docketing  judgment 552  251 

By  transcript  of  judgment  being  filed 555  252 

In  another  county 555  252 

Holder  of,  as  purchaser  in  partition 669  279 

On  foreclosure  of  mortgage 606  268 

When  debt  not  all  due 608  269 

See  Foreclosure. 

Medianic8\ 

Property  subject  to,  for 1057  340 

For  grading  and  filling  lots  and  streets 1059  341 

What  interest  in  land  subject  to 1060  341 

Effect  of 1061  841 

Claim  of.  to  be  filed  in  recorder's  office 1062  841 

Upon  separate  parcels 1063  342 

Claim  to  be  recorded,  fees  of  recorder 1064  342 

Time  of  continuance  o( 1065  342 

Sub-contractors 1058-1086  340 

Sub  contractors  when  paid  out  of  proceeds 1086  342 

Costs  allowed 1067  842 

Court  to  declare  rank  of 1068  348 

Execution  for  deficit 1068  343 

Not  to  impair  right  of  recovery  of  debt 1070  34H 

Rules  of  practice 1071  343 

New  trials  and  appeals 1071  343 

LIFE  INSURANCE— 

Policy  of,  exempt  from  execution 570  256 

LIMITATION— 

Of  time  for  issuing  of  execution 560  253 

Of  time  of  redemption 585  262 

Statute  of,  to  continue  under  the  code 6  156 

To  civil  actions 175  184 

How  set  up 828  209 

For  Real  Property. 

When  people  will  not  sue 178  184 

Seizin  within  five  years,  when  necessary  in 179  184 

S«izin  necessary  in  actions,  or  defence  arising  out  of  title  to,  or 

rents 180  186 

Possession,  when  presumed 181  185 

Occupation  deemed  under  legal  title,  unless  adverse   ....  181  185 

Occupation,  when  deemed  adverse 182  185 

Adverse  possession  under  instrument  of  judgment,  what  deemed  183  185 


536 


INDEX  TO  CODE 


Sec.  Pa*e. 
LIMITATIONS  {Continued)— 

For  Bcal  Property, 

Actuil  occupation  under  claim  of  title,  deemed  adverse  .    .    .  1S4  185 
Adverse  possession  under  claim  of  title  not  written,  what  con- 
stitutes    185  186 

Adverse  possession,  ho^  affected  by  relation  of  tenancy  .    .    .  186  186 

Right  of  possession  not  affected  by  descent  caste 187  186 

Disabilities  included  from  time  to  commence  actions    .    .    .  188  186 

In  Oiker  Actions, 

Within  what  periods  prescribed 192  187 

Within  five  years 193  187 

Within  four  years 194  187 

Within  three  years 195  187 

Within  two  years 196  188 

Within  one  year li»7  188 

Within  six  months 198  188 

None  on  certain  deposits  in  banks 2l>5  189 

Of  claim  against  county 199  189 

For  relief  not  hereinbefore  provided 201  189 

Where  cause  of  action  accrues  on  mutual  account       .    .  200  189 

Of  actions  by  the  people 2J2  189 

Actions  to  redeem    ; 203  18'' 

To  redeem  part  of  mortgaged  premises 204  189 

Generally, 

When  an  action  is  commenced 208  190 

Exception,  where  defendant  is  out  of  Territory 209  190 

Exception,  as  to  persons  under  disability 210  190 

Death  of  party 211  19J 

In  suits  by  aliens  time  of  war  to  be  deducted 212  190 

Provisions  where  judgment  has  been  reversed 213  190 

Provision  where  action  is  stayed  by  injunction 214  191 

Provisions  where  person  entitled  dies  before  limitation  expires  211  190 

Disability  must  exist  when  right  of  action  accrued 215  19i 

Where  two  or  more  di.sabilities  exist ,  etc 216  191 

Applicable  to  actions  ag.iinst  directoi-s  217  191 

Acknowledgment  or  new  promise  must  be  in  writing        .    .    .  218  191 

Of  time  to  set  aside  judgment  and  to  answer  to  the  merits  .    .  344  'ill 

Limitation  laws  of  other  States  and  Territories,  effect  of  .    .    .  219  191 

Existing  cause  of  action  not  affected    . 2'i»)  191 

Existing  statutes  not  affected  by  code 6  155 

The  word  "  action  "  co.istrucd 221  191 

How  pleaded 328  209 

LIS  PENDENS— 

In  real  actions 286  200 

In  partition 638  27J 

See  Notice. 

LOSl    P.\PERS— 

Copy  of  may  Ix*  filed 926  819 


OF  CIVIL  PBOCEDURE.  637 


M. 


MANDATEr- 

Defined  

When  and  by  what  courts  issued  ...... 

Jurisdiction  to  issue  writ  of 

Writ  to  issue  and  be  heard  at  chambers  .   .   . 

When  and  upon  what  to  issue 

Must  either  altcmatiTe  or  peremptory  .   .  .   . 

Alternative,  to  issue 

Peremptory,  toissue .   .  .   . 

Adverse  party  to  answer  under  oath    .       .   . 

Jury  trial,  when  may  be  ordered 

Applicant  to  demur  to,  or  countervail  answer 

Motion  for  new  trial 

Provisions  for  new  trial  on 

To  transmit  verdict  of  court 

Hearing  of  motion 

De&ttlt  of,  or  insufficiency  of  answer  .... 

Damages,  costs  and  peremptory 

Service  of 

Penally  for  disobedience  of  writ 


Sec 

P»f. 

964 

ttM 

965 

824 

20-26 

166 

W6 

827 

966 

824 

967 

824 

968 

824 

968 

824 

969 

825 

970 

825 

971 

825 

972 

829 

988 

827 

978 

825 

97S 

825 

974 

825 

9V& 

825 

976 

826 

977 

826 

210 

190 

VX» 

886 

1266 

877 

MARK— 

Indnded  in  signature 1&       166 

MARRIAGE— 

How  affects  statute  of  limitations  . ^  . 

Is  no  defense  in  action  for  unlawful  detainer 

Evidence  of,  may  be  perpetuated 

MARRIED  WCAiAN— 

May  sue  alone ...  ^  ........   .  225  198 

To  defend  in  her  own  right 828  198 

Property  of,  exempt ^  .   .  669  266 

Earnings  of.  exempt , 660  266 

Is  not  witness  against  husband 1166  869 

MASCULINE- 

Means  fbminine  and  neuter 18       166 

MATERIAL  ALLEGATIONS— 

Defined 884       210 

MEASURE  or  DAMAGES— 

In  eminent  domain  proceedings ,   .   .   .       1116        867 

In  certain' actions  of  trespass 616       270 

MECHANICS— 

Property  of,  exempt  from  execution 670       266 

See  Li^Mj^ 

9 


538  INDEX  T()  CODE 

Sec  Pafe. 

MEMORANDUM— 

Of  costs,  when  fiimished 915  318 

Of  costs,  on  return  of  appeal 916  318 

Ledger, 

Remedies  not  merged 16       157 

-METES  AND  BOUNDS— 

How  properly  described  in  complaint 825       209 

Miner— 

Property  and  implements  of,  exempt  from  execution   ....         570       256 

MINING  CLAIMS— 

In  action  for,  to  be  seized  within  five  years 179  IM 

Presumption  of  such  seizin 181  183 

Customs,  rules,  and  usages  control 630  272 

T  .iens  of  mechanics  and  others  upon 1057  340 

MINING  CUSTOMS— 

In  actions  concerning  mining  claims '  .    .         680       272 

minority- 
How  affects  limitation  of  actions 210       190 

MINUTES— 

Special  verdict  to  be  entered  in 496  2S9 

Verdict  to  be  entered  in 499  240 

Waiver  of  jury  trial  entered  in 608  240 

Agreement  to  refer  to  be  entered  in 510  241 

MISCONDUCT— 

Of  jury  is  the  ground  for  new  tnal 634       246 

MISDEMEANOR— 

Jurisdiction 48       16* 

MISJOINDER— 

Of  parties  or  actions  ground  for  demurrer 292       W 

MISTAKE— 

Relief  from,  may  be  had 844       211 

MITIGATION— 

Alleged  and  proved  in  libel  and  slander 881       210 

MODIFICATION— 

Of  award  by  court,  when  and  how  made 1142       357 

See  Award;  yudgment. 
AfONTH— 

Defined 18       15« 

MORTGAGE— 

Not  a  conveyance 626       2?i 

See  Foreclosure. 

MOTHER— 

Authorized  to  sue  for  seduction  of  daughtfrr ^2       1^^ 

Authorized  to  sue  for  injury  or  death  of  child,  when     ....  233       1^ 


OP  dVIL  PROCEDURE. 


630 


Sec»  Pfegc. 
MONEY— 

Deposited  in  lieu  of  bail,  how  disposed  of 878  '  217 

Deposit  of,  in  court 445  231 

Such,  paid  to  clerk,  how  disposed  of .*  .  446  231 

In  actions  for  recovery  of.  jury  to  determine  amount   ....  497  24(1 

Judgment  for 648  250 

Deposited  in  court,  to  be  paid  to  clerk  in  person 1287  880 

MOTIONS  AND  ORDERS— 

What  is  an  order  or  motion 882  818 

Applicable  to  special  proceedings 945  322 

Where  made 883  318 

Notice  of  motion,  at  what  time  to  be  given 884  313 

Transfer  on  and  notice  to  show  cause 885  814 

Order  for  payment  of  money,  how  enforced 886  314 

Motion  for  postponement 472  235 

Motion  for  discharge  of  attachment 429  228 

Motion  for  new  trial,  where  heard 537  248 

Motion  for  new  trial  in  mandate 972  326 

See  Order  ;  Notice. 


N. 


NAME— 

Of  jurors  to  be  entered  with  verdict 499  240 

Of  party  to  be  in  summons 264  200 

Of  parties  to  pleading  amended 344  211 

Plaintiff  ignorant  of,  of  the  defendant 845  212 

See  Change  »f  Name  :  FUtiiious  Name, 

NEGLECT— 

In  pleadings,  relief  from  may  be  had 844  21) 

Suit  for,  by  personal  representatives 233  193 

When  tesulting  in  injury  or  death,  who  may  sue 234  103 

■ 

NEGOTIABLE  INSTRUMENTS— 

Cross  demands,  in  actions  on.  how  set-off 303  237 

Act  of  March  9, 1882.  relative  to  maturity  of.  not  affected   .    .  9  155 

NEUTER  GENDER— 

Included  in  masculine 13  156 

NEWLY  DISCOVERED  EVIDENCE— 

Ground  for  new  trial 584  246 

NEW  MATTER— 

Answer,  when  may  contain 300  206 

In  answer  deemed  controverted 832  210 

May  be  demurred  to , 310  207 

Issue  arises  on.  Mhen 467  284 

NEW  PROMISE— 

Must  be  written  to  take  case  out  of  statute 218  191 
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IKDKX  TO  CODS 


NEW  TRIAI.^ 

'    /    Definition  of 

Adverse  party  deemed  to  have  excepted  to  ruling  on  motion 

foi* 528 

Wlien.  may  be  granted 5S4 

On  what  papers  moved  for 5S5 

Notice  of  motion,  upon  whom  served,  and  what  to  contain   .  586 

Motion  to  be  heard 587 

To  make  written  statement 538 

Motion  for,  in  mandate  .   .  ^ 972 

Moti6n  for.  in  prohibition 086 

NON-JUDICIAL  DAYS— 

E«ffect  of  adjournment  to 57 

What  are 7 

How  computed 8 

Performance  of  acts  on  next  day 9 

NON  RESIDENT— 

Place  of  trial  of  actions  against 258 

Service  of  summons  on 271 

.Pleadings  of.  how  verified 816 

When  allowed  to  open  judgment  by  defiiult  and  answer  to 

merits 844 

Attachment  to  issue  against 411 

Proof  required  in  action,  on  default  of 460 

Summons  in  partition  suits,  served  on 640 

Proceeds  of  sales  of  estates  of,  in  partition 671 

Duties  making  investments 674 

Service  of  notices  and  papers  on  .   .   .' 896 

To  furnish  security  for  costs 918 

Effect  of  feilure  to  furnish  such  security *     919 

NONSUIT— 

Judgment  of.  may  be  entered 456 

NOTARY  PUBLIC—  ^ 

Seal  exempttfrom  execution 570 

To  administer  oath  or  affirmation 1276 

To  take  deposition  in  this  Territory 1243 

NOTICE— 

Of  change  oi  attorney 152 

Of  lis  pendens  to  be  filed 206 

Of  justification  of  bail 866 

To  settle  exceptions,  given  to  adverse  party 528 

Of  motion  for  a  new  trial 586 

Of  sale  on  execution 572 

Penalty  for  selling  under  execution  without 578 

After  appearance,  who  entitled  to 896 

Effect  of.  on  liens 1061 

Demanding  inspection  of  books  and  documents «  877 

'Insufficiency  of.  no  ground  for  dismissing  appeal 343 


246 


a4g 

249 


164 
156 

156 
16i 

196 


211 


273 
279 


815 
819 
819 


878 
180 


215 
2M 
846 
859 


815 
841 
818 


OF  CIVIL  PROCEDURE.  541 

Sec.  Pace. 
NOTICE  {ConHmmtdy- 

WiUiout  title  of  action,  when  valid 927  319 

Not  required  to  vacate  order,  when 826  80S 

Of  motion,  when  to  be  given 884  813 

Of  service,  manner  of  serving 892  314 

Of  service  by  mail,  when  made 893  315 

Of  service  by  deposit  in  postoflfice 894  316 

Of  service,  when  need  not  be  made 895  315 

Of  service  on  attorney,  when  to  be  made 896  315 

Of  service  on  non-resident,  how  made 896  815 

Of  service  by  telegraph 806  315 

Of  abstract  in  partition 682  2R1 

Of  application  for  injunction 400  221 

Of  injunction  to  corporation 408  221 

Of  motion  to  vacate  injunction 404  223 

Of  lis  pendens  filed  in  real  actions 266  200 

To  be  served  in  partition 645  275 

To  tenant,  of  unlawful  detainer 1035  834 

To  tenant,  at  will  or  by  sulTerance 1085  884 

On  motion,  for  survey 624  271 

Of  arrest  of  defendant 746  292 

To  produce  written  instruments 1191  364 

On  adverse  parties  of  filing  award 1140  366 

To  parties  on  return  of  jury  for  instructions 489  288 

Of  sale  under  execution 572  289 

Of  claim  to  contribution 502  285 

Of  motion  for  new  trial  to  be  served 586  246 

Of  appeal,  what  to  state,  and  when  served 829  304 

Of  appeal,  in  justices'  courts 864  309 

Of  application  for  mandate 968  324 

Of  application  for  writ  of  review 9fi2  828 

Of  application  for  dischaige  from  imprisonment 1022  382 

Of  application  for  discharge,  how  served 1028  382 

Of  taking  deposition  out  of  Territory 1288  378 

Of  taking  deposition  in  Territory 1248  373 

See  Applications:  Ciiatioms, 

NUISANCE— 

Defined 612  270 


OATH— 


O. 


Defined 13  166 

Administered  by  courts  of  justice 62  163 

Administered  by  judicial  officers 83  168 

Arbitrators  may  administer 1188  356 

Generally,  who  may  administer 1275  879 

How  administered 1276  379 
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Sec 

OATH  (Continued)— 

Of  phonographic  reporter 187  176 

Of  attorney  and  counselor 146  179 

Form  of.  to  jury 481  237 

Of  prisoner  confined  on  civil  process 1026  S8S 

Form  may  be  varied 1277  o79 

Form,  in  discretion  of  court  .    1 1278  879 

Affirmation  equivalent  to 1279  S79 

Of  receiver 439  230 

See  Affirmation, 

OBJECTIONS— 

When  taken  by  demurrer  or  answer 295  206 

When  deemed  waived 296  206 

To  appointment  of  referee 514  242 

To  dissolution  of  corporation 109S  347 

OCCUPANCY— 

Of  real  property  in  forcible  entry  and  detainer 1081  834 

See  Limitation,  &atute  of, 

OFFER  TO  COMPROMISE— 

Proceedings  under 872  812 

OFFICE- 

Usurpation  of.  proceedings  for,  Sec.  601  to 607  2B*i 

OFFICIAL  documents- 
How  different  kinds  of.  proved 1175  362 

Enumerated,  that  may  be  proved 1175  862 

Every  one  noay  inspect 1163  360 

Copies  of.  to  be  given,  when 1164  363 

See  Writings;  Judgments^  etc, 

ORDER— 

Defined 882  SIS 

In  special  p>roceedings 945  322 

Where  made 888  318 

Transfer  of.  to  show  cause 885  814 

May  be  enforced 88  168 

For  payment  of  money,  how  enforced 886  814 

Contempt,  to  make  second  application  for 88  169 

How  reviewed 825  803 

Made  out  of  court,  to  be  vacated 826  303 

Duty  of  clerk  on  appeal 847  30B 

Served  by  telegraph 896  815 

For  new  trial,  supreme  court  costs 909  317 

Copy  to  be  filed 1120  358 

Copy  to  form  part  of  judgment  roll 551  251 

To  show  cause  before  issuing  injunction 402  221 

For  investment  of  funds  by  receiver 441  230 

For  sale  of  attached  property 421  226 

To  deposit  money  in  controversy 445  281 


OF  CIVIL  PlK)C£l>Ultfi.  643 

Sec.  Page. 
ORDER  {Continued)-^ 

Granting  or  refusing  new  trial,  excepted  to 523  243 

In  supplementary  proceedings 601  267 

For  surveys  in  real  actions 624  271 

For  survey,  to  contain  what 625  271 

Of  sale  in  foreclosure 608  269 

Granting  or  refusing  new  trial 8'i8  8U3 

Dissolving  attachment 835  806 

Of  court,  for  transmission  of  papers 8r»6  81)9 

For  inspection  of  documents 877  813 

Dismissing  action  for  want  of  security 919  819 

Requiring  debtor  to  answer 591  266 

For  examination  of  debtor  of  debtor 697  5t67 

For  application  of  property  of  debtor 699  267 

For  trial  of  issue  in  mandate 970  826 

For  discharge  of  person  imprisoned  on  civil  process   ....  1027  833 

For  dissolution  of  corporation 1007  847 

For  condemnation  of  land 1120  8253 

For  changing  name  of  person 1181  8o6 

Of  submission  to  arbitration 1137  855 

Of  new  hearing  by  arbitrators 1141  8.t6 

Of  arrest  in  civil  actions 353  214 

Howtoobtain 854  214 

In  justices*  courts 743  291 

In  which  proceedings  are  had  on  trial  of  action   ......  482  237 

See  Motions:  Arrest  ^nd  BaiL 

ORIGINAL  JURISDICTION— 

Of  supreme  court,  what 20  158 

Of  district  courts 26  159 

Of  probate  courts 86  160 

Civil,  of  justice 45  lOl 

Criminal,  of  justice 48  162 


P. 


PAPERS— 

To  be  transmitted  on  transfer  of  action 
To  be  used  on  motion  for  new  trial    .    . 

Constituting  judgment  roll 

Filing  and  service  of.  Sec.  892  to    .    . 

Lost,  supplied 

Without  title  of  action,  valid    .... 
To  be  furnished  by  appellant   .... 

Copies  of,  how  verified 

Taken  by  jury  on  retiring 

See  Notice. 

PARTl.ALITY— 

Ground  for  change  of  venue    .... 
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198 

535 

246 

551 

251 

898 

814 

926 

319 

927 

319 

839 

307 

842 

307 

487 

238 

2.i5 
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bee.  Pace. 
PARTY—                                                                   ^ 

Action  to  be  in  name  of  real»  in  interest 224  199 

Assignment  no  prejudice  to  defense 226  192 

Who  may  sue  without  joining  person  beneficially  interested  .  226  192 

Married  woman  as 227  192 

When  wife  may  defend  as 228 

Infant  must  appear  by  guardian           229 

Infimt's  guardian,  how  appointed  .   .            280  I9S 

Unmarried  female,  plaintiff  for  her  own  seduciion 231  19S 

Father,  plaintiff  for  seduction  of  daughter 232  196 

Father,  plaintiff  for  injury  or  death  of  child 233  199 

Representative,  plaintiff  for  death  caused  by  wrongful  act  .    .  284  198 

May  be  joined  as  plaintiffs 285  194 

May  be  joined  as  defendants 296  194 

In  interest,  when  to  be  joined 287  194 

One  or  more  may  sue  or  defend  for  all 289  194 

Holding  title  under  common  source,  may  join 288  194 

Haintiff  may  sue  in  one  action  different  persons,  when  .    .    .  240  194 

Tenant  in  common  may  sever  action 241  196 

Disability  of,  not  to  abate  action 242  •  195 

Proceedings  on  disability  of 242  196 

Another,  may  be  substituted 243  195 

May  bring  action  against  conflicting  claimants 244  195 

Intervention  of,  when  and  how 245  196 

May  be  sued  by  name  of  association 246  196 

Court  to  decide  controversy,  or  order  otherwise 247  196 

Stipulation  by,  for  change  of  venue 256  196 

To  action,  how  designated 173  188 

Defendant  sued  by  any  name,  when 845  212 

May  appeal,  and  on  appeal  how  designated 827  803 

To  actions  to  redeem  from  mortgage 203  189 

To  action  for  foreclosure 606  266 

To  action  for  nuisance 612  270 

Liable  for  waste 618  270 

Plaintiff  in  action  for  partition 635  279 

Defendant  in  action  for  partition 637  273 

May  be  ordered  in,  in  partition 644  274 

To  action,  for  usurpation  of  office  or  franchise 691  282 

To  special  proceedings,  designated 044 

Defendant  in  forcible  entry  and  detainer 1038 

Defendant  in  condemnation  of  land 1113  351 

May  submit  to  arbitration 1135  355 

To  an  action  to  be  stated  in  summons 264  2Q0 

To  an  action  to  be  stated  in  complaint 288  204 

Miagoinder  of.  ground  for  demurrer 292  205 

Defect  of,  ground  for  demurrer 292  206 

Pleading  to  be  subscribed  by 315 

In  pleading,  need  not  set  forth  items  of  account ......  324 

May  amend  pleadings  of  course 343  211 

Pleadings  may  be  amended  as  to  name  of 844  211 
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Sec  Page. 
PARTY  {Continued)— 

Fictitious 846  212 

Judgment,  the  final  determination  of  rights  of 451  231 

Mav  have  nonsuit  entered 465  282 

May  bring  issue  to  trial 471  284 

May  challenge  jurors 479  286 

Order  of  proceedings  of,  on  trial 482  287 

May  ask  for  special  instructions  to  jury 484  237 

May  waive  jury  trial 503  240 

May  agree  to  reference  of  cause 510  241 

Not  consenting,  when  reference  may  be  ordered 511  241 

To  agree  upon  numbers  of  referees 612  242 

May  object  to  referees 513  242 

Both  may  take  exceptions 522  248 

When  exceptions  refused,  may  petition  to  supreme  court  to 

prove  the  same 628  246 

On  what  grounds  may  move  for  new  trial 534  246 

On  what  papers  may  move  for  new  trial 536  246 

To  actions,  to  determine  claims  to  real  property 620  271 

May  enter  upon  land  to  survey  it 624  271 

To  action  for  partition  of  real  property 635  272 

In  partition,  interest  of  all  to  be  set  forth  in  complaint    .    .    .  636  278 

If  unknown,  that  fact  to  be  stated  in  complaint 636  278 

To  pay  expenses  of  partition 651  276 

May  consent  to  one  referee  in  partition 680  281 

Court  to  protect  rights  of  unknown 663  278 

PARTITION— 

Who  may  bring  action  for 686  272 

Interest  of  all  parties  to  be  set  forth 636  278 

Lienholders  not  of  record  need  not  be  parties 637  273 

Plaintiff  must  file  notice  of  lis  pendens 638  273 

Summons,  to  whom  must  be  directed 639  273 

Unknown  parties  may  be  served  by  publication 640  273  . 

Answer  of  defendants,  what  to  contain •  641  273 

Rights  of  all  parties  may  be  ascertained  in  one  action     .    .   .  642  274 

Partial,  may  be  made 648  274 

Lienholders  must  be  made  parties,  or  referee  be  appointed    .  644  274 

Lienholder  must  be  notified  to  appear 646  276 

Court  may  order  sale  or,  and  appoint  referees  therefor    .    .    .  646  276 

Must  be  made  according  to  rights  of  parties 647  276 

Referees  to  report  proceedings 648  275 

Action  of  court  on  report ;  judgment  thereon  conclusive    .    .  *  649  275 

Judgment  in,  how  enforced 593    *    255  ^ 

Judgment  not  to  affect  tenant  for  years 650  276 

Expenses  of,  to  be  apportioned 651  276 

Lien  on  undivided  interest  a  charge  on  what 652  276 

Estate  for  life  or  years,  how  may  be  set  off  in 653  276 

Application  of  proceeds  of  sale  of  incumbered  property    .    .  664  276 

Party  holding  other  secunties  may  be  required  to  first  exhaust 

them ' 655  277 

10 
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Sec  Pajfc, 
PARTITION  {Continued)— 

Proceeds  of  sale,  disposition  of 666  277 

When  paid  into  court  cause  may  be  continued  for  detennina- 

tion  of  claims 657  277 

Sales  by  referee  to  be  at  public  auction 658  277 

Court  must  direct  terms  of  sale 6«9  277 

Referees  may  take  security  for  purchase  money 660  277 

Tenants,  whose  estates  are  sold,  to  receive  compensation    .    ,  661  278 

Court  may  fix  compensation 662  278 

Court  must  protect  unknown  tenants 663  278 

Court  must  ascertain  value  of,  and  secure  future  contingent 

interests 664  278 

Terms  of  sale  to  be  made  known  at  time 665  278 

1  .ots  may  be  separately  sold 665  278 

Who  may  not  be  purchasers 666  278 

Referees  must  make  report  of  sales 667  278 

Conveyance  may  be  executed  on  confirmation 668  279 

Proceedings,  if  lienholder  becomes  purchaser 669  279 

Conveyance  must  be  recorded 670  279 

Conveyance,  a  bar  against  parties 670  279 

Proceeds  belonging  to  unknown  parties  must  be  invested  .    .  6T1  279 

Investment  made  in  name  of  clerk 672  279 

Securities  taken  for  interests  of  parties,  when  ascertained   .    .  673  279 

Duties  of  making  investments ,    .    .    .    .  674  280 

On  unequal,  compensation  may  be  adjudged 675  280 

Share  of  infant  may  be  paid  to  guardian 676  280 

Share  of  insane  p>erson  may  be  paid  to  guardian 677  280 

Guardian  may  consent  to,  without  action,  and  execute  releases  678  280 

Cost  of,  alien 679  281 

Court,  by  consent,  may  appoint  single  referee   . 680  281 

In  action  by  tenants  in  common,  court  may  allow  expenses    .  681  281 

Abstract  of  title,  when  furnished 682  281 

PENALTY— 

Actions  for,  where  tried  and  enforced 251  197 

For  practicing  law  without  license 148  179 

For  disobeying  mandate 977  ^26 

See  Pines. 

PENDENCY  OF  ACTION— 

When  there  is  a 930  820 

Notice  to  be  filed  in  real  actions 266  200 

Ground  for  demurrer  to  subsequent  suit 292  205 

PROPLE— 

WTien  will  not  sue 178  184 

Not  required  to  give  security  for  injunction 401  *2^\ 

Nor  are  required  to  give  notice Af^\  221 

Execution  to  issue  in  name  of 561  25$ 

PERFORMANCE— 

Of  conditions,  how  averred 327  209 

Time  of,  of  act  extended 985  3A> 
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Sec.  Pafc. 
PERSON— 

Defined 18  l''?^' 

PERSONAL  LNJURY— 

Who  may  sue  for,  Sec.  232  to 2^4  19?: 

PERSONAL  PROPERTY— 

Defined 13  16  J 

''      Is  attached 415  224 

When  sold  under  attachment 420  22<» 

Order  for  sale  of 421  22t» 

Attached  claim  of,  by  third  person 422  22li 

PESTILENCE- 

« 

Removal  of  court  on  account  of 62  165 

PETIT  LARCENY— 

Jurisdiction  of 48  162 

PETITION— 

For  change  of  name  to  specify,  what •  .    .  1129  354 

To  be  published  four  weeks 1130  364 

PERISHABLE— 

Property  attached  to  be  sold 420  226 

Property  sold  under  execution,  notice  of 672  260 

PERPETUATING  TESTLMONY— 

Evidence  may  be  perpetuated 1264  377 

Manner  for  application  for  order 1265  377 

Notice  of  time  and  place  to  be  given 1265  377 

Manner  of  taking  the  deposition 1267  378 

Deposition  to  be  filed 1268  378 

When  the  evidence  may  be  produced 990  378 

Effect  of  the  deposition 1270  378 

PHONOGRAPHIC  REPORTERS— 

District  courts  may  appoint 185  176 

Subject  to  order  of  court 135  176 

Who  may  be  appointed •. 136  176 

Duties  of 137  176 

Must  take  oath  of  office 137  176 

Report  o(,  to  be  prima /acu  correct 138  177 

Fees  of 130  177 

phrases- 
How  construed 12  156 

In  what  sense  employed 12  158 

Many,  enumerated  in 13  15G 

"  Code  of  Civil  Procedure,"  how  designated 15  167 

PHYSICIAN— 

Not  subject  to  duty  as  juror 106  171 

What  property  of.  exempt  from  execution 670  256 

Disqualified  as  a  witness,  when 1156  359 
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bee-  Parr. 
PLACE— 

Oj  Holding  Courts. 

Supreme 25  159 

Probate 89  161 

Judge  may  order  rooms  for 64  165 

Judge  may  change,  in  certain  cases 62  165 

Parties  to  appear  at  the  appointed 6;^  165 

Of  Trial. 

To  be  where  subject  is  situated 250  197 

To  be  where  cause  of  action  arose 251  197 

Of  actions  against  or  between  counties 252  197 

Of  actions  where  parties  reside 253  198 

To  be  had  in  any  county,  unless  defendant  demand  otherwise  254  1^ 

May  be  changed  by  court,  on  motion 255  19K 

From  one  cotirt  to  another 256  198 

When  adverse  party  deemed  to  except  to  ruling  on  motion  for 

change  of n23  243 

Papers  to  be  transmitted,  costs,  and  jurisdiction 257  196 

Proceedings  in  cases  transferred 258  199 

PLAINTIFF— 

Party  complaining  known  as 173  183 

All  having  interest  may  be  joined 285  194 

Who  must  be  joined  as 239  194 

When  one  or  more  may  sue  for  benefit  of  alt 239  194 

When  they  may  in  one  action  sue  persons  scver;)lly  liable  .    .  240  194 
When  property  in  action  lies  in  two  counties,  may  select  either 

county  for  trial 251  197 

May  have  summons  on  complaint,  when 263  199 

Name  of  attorney  of,  to  be  indorsed  on  summons 264  200 

Pleadings  of 280  204 

Complaint,  first  pleading  of 285  204 

May  unite  several  causes  of  action •    •    .  287  204 

Want  of  capacity  to  sue  ground  for  demurrer      292  205 

May  demur  to  answer  or  defenses 310  207 

Must  swear  to  facts  in  complaint,  except 315  208 

May  deny  admissibility  of  instrument  in  answer 317  206 

Proceedings  when  he  is  ignorant  of  defendant's  name     .    .    .  345  212 

Affidavit  of.  for  arrest  of  defendant 354  214 

Must  give  undertaking  for  arrest 355  214 

May  except  to  sureties  on  bond  for  release  of  defendant    .    .       .  365  216 

May  be  served  with  notice  of  justification  of  sureties  ....  366  215 

May  claim  delivery  of  personal  property 882  217 

Must  make  affidavit  in  replevin 383  218 

May  require  officers  to  take  property  in  replevin 384  21S 

Must  give  undertaking  in  replevin 385  218 

Property  to  be  re-delivered  to,  when 388  219 

May  claim  replevied  property  by  indemnifying  o'ficer    .    .    .  392  219 

When  may  obtain  mjunction 308  22D 
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Sec.  Page. 
PLAINTIFF  {CoHtinutd)— 

To  give  bond  on  injunction 401  221 

When  Territory  or  county  is.  need  not  give  such  bond    .    .    .  401  221 

May  oppose  motion  to  dissolve  injunction 404  222 

To  make  affidavit  for  attachment 411  228 

,           To  give  undertaking  on  attachment 412  223 

To  notify  officer  of  credits  of  defendant,  subject  to  attachment  416  225 

Judgment  for,  in  attachment  . 41S  226 

May  sue  on  bond  to  release  attached  property 426  227 

May  oppose  motion  to  discharge  attachment 433  228 

Shall  obtain,  what  relief  when  no  answer  is  filed 454  282 

Judgment  when  several  are  joined  in  an  action 452  282 

May  dismiss  action 455  232 

Judgment  by  default  for 460  233 

May  bring  issue  to  trial 471  284 

May  take  verdict  or  dismissal 471  284  • 

May  challenge  jurors 478  236 

Allowed  three  peremptory  challenges 478  286 

Th  open  trial,  how 482  237 

To  commence  and  close  argument 482  237 

Judgment  for.  on  issue  of  law,  proceedings  then  on     ....  607  241 

May  bring  cause  before  court  for  argument 546  2R0 

May  waive  jury  trial 603  240 

May  object  to  referee 513  242 

May  move  for  new  trial ^'^  246 

When,  cannot  recover  costs 621  271 

When  his  title  terminates  pending  suit 622  271 

What,  must  allege  in  partition  suit 636  278 

To  file  lis  pendens  in  partition  suit 638  278 

Rights  of  absent,  may  be  determined  in  partition  suit  ....  642  274 

To  notify  lienholders  of  partition  suit 645  275 

PLEADINGS— 

Definition  of 278  208 

Part  of  judgment  roll 561  251 

Code  prescribes  forms  and  rules  of 279  204 

Forms  and  rules  in  justices'  courts.  Sec.  728  to 737  562 

Proceedings  against  joint  debtors 867  812 

What,  are  allowed 280  204 

Complaint,  the  first,  in  an  action 285  204 

Complaint  to  contain 286  204 

Causes  may  be  joined  in 287  204 

Defendant  mav  demur 2U2  205 

Demurrer  must  specify 293  205 

May  demur  to  part  of  complaint 293  205 

Demurrer  and  answer  at  same  time 293  205 

Proceedings  on  amendment  of  complaint 2t>4  205 

What  objections  may  be  taken  by  answer 295  206 

Objections  to  complaint  deemed  waived 296  206 

What  answer  to  contain  800  206 

Hy  counter-claim  set  up 301  206 
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Sec.     Pace. 


PLEADINGS  {Confinugd)-^ 

Counter-claims  may  be  set  off 

By  answer,  may  contain  several  defenses 

PlaintiflF  may  demur .    . 

Verification,  when,  8ec.  315  to 

Geno'olly, 

To  be  liberally  construed 

Sham  and  irrelevant,  may  be  stricken  out 

Account,  how  stated  in 

Description  of  real  property  in 

How  to  set  up  judgments      

How  to  set  up  condition  precedent 

How  to  set  up  statute  of  limitations 

How  to  set  up  private  statutes 

How  to  set  out  libel  and  slander  in  complaint 

How  to  set  out  special  damage  in  libel • 

Answer  in  libel  and  slander 

Allegation  not  denied,  deemed  true 

Allegation,  when  controverted 

What  is  a  material  allegation 

Supplemental 

Subsequent  to  complaint,  to  be  filed  and  <7crvcd 

Special  issues  not  made  trial  of 

To  be  transmitted  when  cause  iransferrcd 

Within  what  time  defend  in  t  m  ly  file 

May  be  amended 

May  be  amended  by  order 

May  be  amended  as  to  name 

Defects,  certain  disregarded 

Issue  of  law  raised  by 

Order  striking  out,  excepted  to 

PLURAL  NUMBER— 

Included  in  the  singular 

POSSESSION  OV  REALTY— 

When  presumed 

Occupation  deemed  under  legal  title  unless  adverse 

Occupation  under  written    instrument  or  judgment  when 

deemed  adverse 

What  constitutes  adverse  possession  under  written  instrument 

or  judgment 

Premises  actually  occupied  under  claim  of  title  deemed  to  l>e 

held  adversely 

What  constitutes  adverse,  under  claim  of  title  not  written  .    . 
Relation  of  landlord  and  tenant  as  affecting  adverse   .    .    .    / 

Right  of,  not  affected  by  descent  caste 

Certain  disabilit-es  excluded  from  time  to  commence  actions  . 


303 

207 

304 

2J7 

310 

207 

318 

.  tilts 

322 

20i» 

3k3 

209 

324 

209 

3-i5 

?o» 

326 

209 

327 

20l» 

328 

21W 

329 

210 

330 

210 

330 

210 

331 

210 

332 

210 

332 

210 

333 

210 

334 

210 

335 

210 

174 

183 

257 

198 

264 

200 

843 

211 

344 

lU 

345 

212 

346 

212 

466 

234 

523 

243 

13 

156 

181 

185 

181 

185 

182       185 


183        185 


184 

185 

185 

186 

186 

186 

187 

186 

188 

18H 
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Sec*      Paige. 
POSSESSION  OF  REALTY  {Continued)-' 

Not  necessary  to  bring  action  to  quiet  title 620        271 

Actions  For, 

When  the  people  will  not  sue 174        184 

Seizin  within  seven  ye.irs,  when  necessary  in  action  for  real 

property 179        184 

Such  seizin,  when  necessary  in  action  or  defense  arising  out  of 

title  to  or  rents  of  real  property 180        1 85 

See  Sentn* 

POSTPONEMENT— 

For  absent  testimony 472        235 

What  showing  to  be  made 472        285 

In  proceedings  for  mandate,  when  ordered    ,    . " 970        325 

Amending  complaint  in  forcibiv  v ntry  and  detainer,  no  cause  1047        338 

Failure  to  return  commission,  no  cause  for 1241        373 

Costs  on,  discretionary  with  court 911        317 

When  may  be  had  in  justices*  courts 760        2^)4 

By  consent 761        294 

What  must  be  shown  to  obtain •  762        294 

When,  on  affidavit 762        294 

See  Actions, 

PRESENT  TENSE— 

Includes  future 13 

PRIVATE  PROPERTY— 

May  be  taken  for  public  use 1107 

n,                         1108 

See  Eminent  Domain, 

PRIVATE  STATUTES— 

Defined 1165 

Pleaded,  how 329 

Books  containing  statute  presumed  correct 1167 

Recitals  in,  evidence 1170 

PRIV^ATE  WRITINGS— 

Books,  maps,  etc.,  how  far.evidence 1190 

Notice  to  be  given  to  produce 1191 

Writings  called  for  and  inspected  may  be  withheld 1192 

Execution  of,  how  proved 1103 

When  others  than  subscribing  witness  may  testify 1194 

When  evidence  of  execution  not  necessary 1195 

Entries  of  decedents  as  evidence 1196 

How  acknowledged  and  certified 1197 

Public  records  of,  proved 1170 

See  IVritinfs. 

PRIVILEGED  COMMUNICATIONS— 

Those  to  whom  made  enumerated 1156        359 


156 

340 
349 


360 
210 
360 
'MM 


364 
364 
364 
3*54 

3rr> 

365 
365 
365 
363 
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Sec.  Fag^e. 

PROBATE  court- 
To  be  in  each  county 35  163 

Jurisdiction 36  160 

Presumptions  in  favor  of  the  judgments 37  161 

Terms  of,  in  the  various  counties 38  161 

At  what  places  terms  held 39  lol 

See  justices'  and  Probate  Courts. 

PROBATE  judge- 
To  determine  successor  to  justice  of  the  peace 812  902 

Where  to  reside 70  166 

When  disqualified,  trial  to  be  transferred 256  198 

May  order  inspection  of  papers 877  813 

May  be  witness  in  bis  own  court 1157  359 

Shall  not  have  partner  practicing  law 79  168 

See  Courts;  yudicial  Officers » 

PROCEEDINGS— 

Powers  of  court  over  its 52  163 

What  courts  may  make  rules  to  regulate 53  163 

Rules  take  effect 54  164 

When  non-attendance  of  judge  at  court 58  164 

Not  affected  by  vacancy 90  169 

Not  affected  by  lapse  of  term 90  169 

In  the  English  language 91  169 

What  abbreviations  used  in 92  169 

Numbers  expressed  by  figures 92  169 

In  case  juror  is  sick ? 490  238 

What  a  contempt 1076  843 

See  Special  Proceeding's. 

PROCESS— 

Defined 18  156 

In  justices'  courts,  may  issue  where 47  1©5 

Blanks  must  be  filled  by  justice  or  clerk 814  302 

What  is  a  contempt  of 1076  343 

PROFESSIONAL  IMPLEMENTS— 

Exempt  from  execution 570  256 

PROHIBITION- 

Writ  defined 9«2  326 

When  supreme  court  may  issue 20  168 

When  district  courts  may  issue 28  159 

The  counter  part  of  mandate 962  326 

May  issue,  where  and  when 983  326 

May  be  alternative  or  peremptory 984  326 

Provisions  respecting 985  326 

To  issue  and  be  heard  in  vacation 986  327 

Rules  of  practice  for 987  327 

Appeals  and  new  trials  in 968  327 

PROOF— 

Of  service  of  summons 273  208 
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PROPERTY— 

Defined 18        l«i 

PUBLIC  BUILDINGS— 

Exempt  from  execution 570        256 

Right  of  eminent  domaiif  exercised  for 1105        348 

riJEJLIC  OFFENSES— 

In  justices'  courts 48        162 

PUBLIC  CALAMITY— 

Removal  of  court  on  account  of 62        165 

PUBLIC  OFFICER— 

Trial  of 251        197 

Actions  against 251        197 

Arrest  for  embezzlement 352        213 

Exctised  from  giving  testimony 1156        859 

Punished  for  disobedience  of  writ 977        826 

To  give  copy  of  public  writing  on  demand 1164        360 

See  Officer. 
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PUBLIC  RECORDS— 

Judicial,  defined 1171  861 

Aut'henticated 1172  861 

Of  foreign  country,  how  authenticated 1178  861 

Oral  evidence  of  a  foreign 1174  361 

Of  other  official 1175  862 

Entries  in  official  books  primary  evidence,  Sec.  1177  to  .    .    .  1182  863 

Justices,  judgment  in  other  States,  how  proved 1178  363 

lb.                                           1J79  363 

PUBLIC  WRITINGS— 

Rights  of  citizens  to  inspect  and  copy 1163  860 

Public  officers  bound  to  give  copies 1164  860 

Four  kinds  of 1166  860 

Public  and  private  statutes  defined 1165  360 

Books  containing  same  presumed  correct 1167  360 

Public  seal  authenticates  law  or  docun^ent 1168  360 

Other  evidence  of,  laws  of  other  States 1169  860 

Recitals  m  statute,  how  far  evidence 1170  861 

Judicial  record  defined 1171  361 

Record,  how  authenticated,  as  evidence 1172  361 

Record  of  foreign  country,  how  authenticated 1173  361 

Oral  evidence  of  foreign  record 1174  861 

Manner  of  proving  official  documents 1 175  362 

Official  certificates,  contents  of 1180  863 

(Certificate  of  purchase  primary  evidence  of  ownership   .    .    .  1181  363 

Entries  made  by  officers  or  boards  primary  evidence   ....  1182  364 
Sec  Public  Records;    Writings. 
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Sec  Fn^e. 
QUESTIONS  OF  LAW— 

To  be  decided  by  court  .    .   .    .   j 1285  380 

QUIETING  TITLE— 

Who  to  be  joined  as  delendants  in  actions  for 2S6  194 

Who  are  parties  to  action 620  271 

In  what  case  plaintiff  cannot  recover  costs 021  271 

PiaintifT's  title  terminating  during  suit 622  271 

Improvements,  when  allowed  as  setK>ff 623  271 

Order  for  survey  of  land 624  271 

Order,  how  served 625  271 

Liability  for  unnecessary  injury 625  271 

Mortgage  not  a  conveyance 626  272 

QUO  WARRAr^rO— 

Sec  UsurpaHon  «f  OJke, 


R. 


REAL  PROPERTY— 

Limitation  of  actions  for,  Sec.  178  to 188  184 

Place  to  try  actions  for 2S0  197 

Entry  and  possession  of 181  185 

U.                    182  186 

lb.                    183  185 

a.                    184  185 

Intervention  in  actions  for 245  196 

Claims  for,  may  be  united 287  2M 

How  described  in  pleadings 325  209 

How  attached  by  officer 415  224 

Execution  against,  what  to  contain 561  2S3 

Return  of  execution,  how  made 562  2M 

How  to  enforce  judgments  against 668  2U 

Execution,  to  whom  issued 566  2^( 

How  seixed  under  execution 667  255 

Sale  of,  in  partition 646  275 

Sale  of,  in  foreclosure 606 

See  Redemption;  Limtiaiiott,  Siaiute  of. 

RECEIVERS- 

Appointment  of,  in  what  cases 436 

On  dissolution  of  corporation 437  29 

Who  not  to  be  appointed 438  280 

Oath  and  undertaking  by 439  230 

Powereof 440  230 

Investment  of  funds  by 441  230 
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Sec«     Pace. 
RECORD— 

Copy  of,  to  be  under  seal  of  Court ^7        IW 

See  Fublic  Recotds. 

RECOVERY  OF  PROPERTY— 

Claims  for,  to  be  united 287       204 

REDEMPTION— 

What  persons  are  redemptioners 

Property  may  be  redeemed  from  execution  sale 

Judgment  debtor  or  other  redemptioner  may  redeem    .   .   . 

Notice  of 

Who  to  receive  payments 

What  kind  of  money  to  be  paid 

Redemptioner  must|do,  what 

Court  to  restrain  waste  pending  time  for  redemption  .... 

Who  to  receive  rents  and  profits 

Limitation  of  action  for 

Of  action  for  part  of  mortgaged  premises 


REFEREES— 

See  Reference , 

REFERENCE— 

May  be  ordered  on  trial  of  attorney 

May  be  ordered  to  take  account 

May  be  ordered  on  agreement  of  parties 

When,  may  be  ordered  on  motion 

Number  of  referees  and  their  qualifications    .   .  ^ 

What  party  may  object 

Grounds  of  objection 

Objections,  how  disposed  of 

Referees  to  report  within  ten  days 

Effect  of  referees'  finding 

Exception  to  findings 

May  be  had  in  partition 

lb,  

Of  the  trial  in  partition 

To  divide  property,  rules  to  govern t 

Must  report  proceedings 

Report  set  aside  or  affirmed 

Expense  of,  in  partition 

Security  for  purchase  money  in  partition 

Referees  cannot  be  purchasers  in  action 

To  report  sale  of  property 

All  to  meet*  but  two  may  act 

REHEARING— 

In  supreme  court    . 
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262 

586 

262 

586 

262 

587 

264 

587 

264 

588 

264 

589 

264 

590 

264 

208 

180 

204 

189 

165 

182 

607 

241 

'  510 

241 

511 

241 

512 

242 

518 

242 

518 

242 

514 

242 

516 

243 

516 

248 

517 

248 

644 

274 

646 

275 

645 

275 

647 

275 

648 

275 

649 

275 

651 

276 

660 

277 

666 

278 

667 

278 

984 

820 

24 

159 

RELIEF— 

Granted  by  judgment 464       282- 
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REMEDIES— 

Civil  and  criminal,  nol  merged    ,    ,     , 
SiceActioHs;  Civil  AclioHS. 
kEMITlTTUR— 

On  judgment  of  supreme  court  .... 

REMOVAL  OF  ACTION— 
See  Trani/ir. 

RENTS  AND  PROFlrS— 

Pending  redemption 

Of  real  propeny,  whu  seJEin  required  in  a 
Of  real  property,  where  no  written  lease   . 


REn.KVlN— 

See  Claim  and  Dtliviy. 
RKPORTERS,  PHONOGRAPHIC— 

Dislrici  courts  may  appoint 

RETURN—  . 

OfenecQfion 

Of  gold  dusl.  under  eiecuiion 

.    See  ExtcutioH;  Summens:  iaifttna. 
REVIEW— 

Jurisdiction  of  supreme  court  to  issae  writ  of    , 

Writ  issued  by  district  court 

Issued  by  supreme  court  at  chambers    .    .    .     . 

May  issue  and  be  heard  in  vacation 

Writ  defined 

When  and  by  what  courti  granted 

Application  lor.  how  made 

Contents  of  writ 

Proceedings  in  inferior  court  may  be  stayed  or  i 


A  defective  return  may  be  perfected    ,    . 

Hearing  and  judgment  on 

Copy  of  judgment  must  be  sent  to  inferioi 
ludgment  rolls 

lules  of  practice  applicable  to 

lules  relating  to  new  trials  and  appeals  . 

'ivil,  when  not  merged  , 

lay  be  made  by  court  of  record    .    ,    . 

Vhen  to  take  effect 

Ste  Prociidingi ;  Lmtts  »/ ymlici. 
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s. 

Sec*  Page . 
SALES  OF  REALTY— 

In  foreclosure,  hosv  conducted 608  269 

When  to  be  ordered  in  partition 648  275 

Proceeds  of,  incumbered,  how  applied 654  276 

Must  be  at  auction 658  277 

Terms  of,  directed  by  court 659  277 

Terms  of,  made  known  at  time 666  278 

Who  may  not  purchase 666  278 

Conveyance,  when  executed 668  279 

Record  of  the  conveyance 67 

See  Execution  ;  Partition. 


I 


SATISFACTION  OF  JUDGMENT^ 

By  whom  acknowledged 85  168 

How  it  must  be  entered 556  252 

SEAL—  ^ 

Defined 1188  364 

What  the  word  includes 10  155 

What  courts  have 65  166 

Must  be  kept  by  the  clerk 66  165 

To  what  proceedings  affixed 67  166 

Must  be  affixed  to  execution 661  253 

L.  S.  or.  to  be  telegraphed 898  316 

In  what  way  public,  made 1189  364 

Of  what,  couns  take  judicial  notice     ...       1149  357 

Public,  authenticates  law  or  document 1168  860 

Record,  how  authenticated  by 1172  361 

Authenticationof  justice's  record  or  docket  by 1179  363 

Must  be  affixed  to  official  certificate 1180  363 

Sign  or  scroll  may  be  used  for 1180  364 

SECULAR— 

Acts  not  to  be  performed  on  holidays .  9  135 

SEDUCTION— 

Who  may  prosecute  for 231  193 

/^.                     232  193 

SEIZIN— 

Within  seven  years,  when  necessary  in  civil  action 179  184 

Within  same  time,  for  defending  . 180  186 

When  deemed  to  exist 181  185 

Running  with  occupancy,  in  what  cases 183  185 

See  Possession  of  Realty. 

vSERVICE— 

Of  summons 268  201 

By  publication 270  L'02 

llie  manner  of  publication *J71  202 
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Sec  Page. 

SERVICE  [Continued)-^ 

On  joint  defendants 272  JUS 

What  is  proof  of 273  20S 

Of  copy  of  complaint  and  allidavit  in  injunction 890  221 

Of  notice  and  papers 8SU  814 

By  mail,  when 893  815 

By  deposit  in  postofllice 894  815 

When  completed 894  315 

Upon  whom,  after  appearance 896  815 

On  non-resident 896  315 

By  telegraph 898  315 

Of  writ  of  n^ndate  and  prohibition 976  325 

Of  writ  of  review 956  325 

SHARES— 

Homestead  association,  exempt  from  execution 670  266 

SHARES  AND  INTERESTS— 

Seized  on  execution  or  attached 667  255 

In  corporation  subject  to  seizure *.   .  414  224 

How  levied  on  or  attached 415  224 

SHERIFF— 

Directed  to  provide  court  room 64  165 

Proof  of  service  of  summons  by 273  202 

Liability  of,  for  escape 874  217 

Liability,  for  selling  without  notice 573  260 

Liability,  on  a  re-sale  on  execution £60  261 

To  keep  party  arrested  on  justice's  process  till  discharged  .    .  747  292 

To  notify  plaintiff  of  arrest 746  292 

To  detain  person  arrested  for  contempt  until  discharged     .    .  1081  845 

Liability  for  arrest  of  witness 1256  876 

SIGNATURE-  ' 

Definition  of 13  156 

Wlien  admitted 778  296 

SINGULAR— 

Includes  the  plural  number 13  156 

SPECIAL  DAMAGES— 

Not  necessary  to  be  alleged  in  libel  and  slander 380  210 

SPECIAL  PROCEEDINGS - 

What  costs  al  OJtred  in 904  8l6 

Ag.iinst  an  attorney 156  181 

In  eminent  domain 1110  860 

For  condemnation 1117  8S2 

In  contest  of  elections 999  829 

What,  applicable  ^o  justices'  courts 818  302 

In  change  of  venue  in  justices'  courts 816  302 
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Sec.  Pane. 
STATEMENT— 

Of  cause  of  action 287  204 

On  motion  for  new  trial , 588  249 

On  such  motion  to  contain 588  249 

Of  points  in  judge's  chai^ 483  287 

On  appeal  to  district  court    . 865  JOO 

Settlement  thereof 866  809 

Of  indings.  etc.,  bill  of  exceptions 588  249 

STATUTE— 

Construction  of.  to  be  decided  by  court 1285  880 

Definition  of  public  and  private 1165  860 

Recitals  in,  how  fiir  evidence 1170  861 

Private,  pleaded  by  reference 880  210 

What  relation  to  the  code,  repealed 14  156 

See  Evidence:  Pmblie  Writing. 

STATUTE  OF  FRAUDS— 
See  Evidence. 

STATUTE  OF  LIMITATIONS— 

How  pleaded 828  209 

STATUTORY  PROHIBITION— 

Effect  of,  on  statutes  of  limitation 214  191 

STAY  OF  PROCEEDINGS— 

Undertaking  on  appea^  from  money  judgment .  8$1  804 

On  appeal  for  delivery    .    .   .   .* 882  805 

On  judgment  directing  execution  of  conveyance 888  805 

In  actions  concerning  realty 884  806 

When  appeal  perfected 885  806 

On  judgment  in  other  cases 888  807 

On  appeal  to  district  court 857  810 

In  cases  of  review 054  828 

See  Appeal. 

STREET— 

See  Highways. 

SUB-CONTRACTORS— 

Are  all  but  those  contracdng  with  owner 1058  340 

See  Liens, 

SUBPOENA— 

For  witnesses,  definition  of 1216  860 

Issued  by  justice  of  peace 818  802 

How  to  be  issued 1217  309 

How  to  be  served 1218  309 

How  to  be  served  on  concealed  witness    .   » 1219  809 

Witness  compelled  to  attend 1220  870 

Person  present  compelled  to  testify 1221  870 

Punished  for  disobedience 1222  370 

Forfeiture  therefor 1228  870 

Warrant  may  issue  for  witness,  when 1224  370 
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Sec.  Paf*. 
SUnPCENA   [Continuedy- 

Contents  of  warrant    . 1225  HTO 

If  witness  prisoner,  how  brought 1226  371 

Motion  for  warrant 1227  371 

Imprisoned  witness  examined 1228  371 

To  witness,  before  commissioner 1248  37-1 

See  Evidence. 

SUliVIlSSION— 

Of  controversy  without  action 1018  J^ 

Judgment  thereon  like  others 1019  SJi 

Judgment  may  be  enforced  or  appealed  from,  like  others   .    .  1020  332 

SUBSCRIBING  WITNESS— 

When  called  to  prove  instrument 1193  3rt4 

How  proved  on  his  denial  of  knowledge 1194  365 

See  Evidence. 

SUBSTANTIAL— 

Justice  the  rule  of  construction  of  pleading 322  2(19 

SUBSTI  rUTION— 

Of  parties  to  action 242  1^ 

SUCCESSIVt:— 

Actions  (is  new  causes  arise,  may  be  prosecuted 928  319 

SUCCESSOR— 

Of  justice,  who  is ?....' 811  301 

In  case  of  dispute,  who  is 812  302 

SUMMONS— 

Actions  commenced  by 262  199 

When  may  issue 263  199 

How  issued,  directed,  and  what  to  contain 1264  2UQ 

Alias 205  200 

How  served  and  returned 267  200 

How  served  on  particular  p>crsons 268  i^l 

Publication  of,  may  be  made 270  202 

Service  in  partition 640  273 

By  publication 271  202 

How  served  by  telegraph 898  315 

When  part  only  of  several  defendants  are  served 272  203 

Proof  of  service  of,  what  constitutes 273  2.13 

Jurisdiction  acquired  by 274  *^» 

Is  part  of  judgment  roll 551  iil 

lYovisions  not  applicable  to  contempts 897  315 

Issued  by  justices*  courts 717  2S,* 

To  issue  within  one  vear 713  2t<T 

Time  to  appear  l^efore  justice's  court 718  Jfi* 

Alins.  may  issue 719  2HS 

Service  of,  in  justices'  courts 721  28* 

Bv  whom  ser\'ed  therein 722  2**9 

« 

Hour  for  app)»*ar;ince 72B  285* 
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Sec.  Page. 
SUMMONS  {Continued)— 

Issuance  of,  waived 714  287 

To  juror,  in  general  summons,  Sec.  117  to 128  178 

In  partition 689  273 

In  forcible  entry  and  detainer 1040  887 

In  eminent  domain,  what  to  contain 1112  350 

How  issued  and  served 1112  350 

To  interpreter 1158  359 

When  to  issue'against  joint  debtors  after  judgment    ....  863  311 

In  proceedings  against  joint  debtor 864  31 1 

With  what  accompanied 865  812 

See  yuror;  Actions. 

SUPPLEMENTAL  PLEADINGS— 

Filing  and  how  served 334  210 

Must  be  filed  and  served 385  210 

SUPPLEMENTAL  PROCEEDINGS— 

Debtor  required  to  answer  concerning  his  property,  when  .    .  594  266 

Proceedings  to  compel  debtor  to  appear 596  266 

In  what  case  he  may  be  arrested 595  266 

What  bail  may  be  given 595  266 

And  debtor  of  the  judgment  debtor  may  pay  the  latter*s 

creditor 596  267 

Examination  of  debtors  of  judgment  debtor,  or  of  those  hav* 

ing  property  belonging  to  him 597  267 

Witnesses  required  to  testify  . 598  267 

Judge  may  order  property  to  be  applied  on  execution    .    .    .  599  267 

Proceedings  upon  claim  of  another  party  to  property  .       .    .  600  267 

Denial  of  indebtedness  to  judgment  debtor 600  267 

Disobedience  of  orders,  how  punished 601  267 

Applicable  to  justices'  courts 794  299 

SUPREME  COURT  CLERK— 

To  certify  judgment,  etc 847  808 

SUPREME  COURT— 

Jurisdiction  of  two  kinds 19  168 

Original  jurisdiction 20  168 

Appellate  jurisdiction 21  169 

May  reverse,  affirm,  or  modify 22  159 

Remitting 22  159 

Number  of  justices  to  transact  business 23  159 

Number  to  pronounce  judgment 24  159 

Terms,  when  held 25  169 

Additional  terms 25  159 

Tohaveseal 65  166 

May  appoint  bailiffs 132  175 

.SUPREME  JUSTICE— 

Must  not  act  as  attorney 78  168 

Extent  of  powers  of 85  168 

12 
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Sec  Page* 
SURETIES— 

Action  by,  for  payment  of  debbi  by  principal 931  320 

In  all  cases  to  justify  on  nndertakings 987  320 

SURPRISED 

Ground  for  n>otion  for  new  trial 534       246 

Reliered  by  amendment 844       211 

SURRENDER  OF  DEFENDANT— 

By  his  bail 361       215 

Bail  may  arrest  for  purpose  of 362       215 

SUSPENSION— 

Of  attorney,  proceedings  for 154       180 

Proceedings  for,  by  the  court 156       181 

SWEAR— 

Defined 13       m 


T. 


TEAMSTER— 

What  property  of,  exempt  from  execution 570  256 

TELEGRAPH— 

Service  of  papers  made  by 896  315 

TENANT— 

Cases  specified,  where  guilty  of  unlawful  detainer 1035  334 

TENDER— 

Before  suit,  effect  on  costs ' 912  317 

Offer  equivalent  to  tender 1258  876 

Payment  entitles  to  receipt 1259  376 

TERMS  OF  COURT— 

Failure  of,  d€>es  not  affect  proceedings 90  168 

Supreme  court 25  150 

District  courts,  to  continue  how  long 27  160 

TERRITORY— 

People  of,  not  required  to  give  bond 938  321 

Officers  of  and  counties,  same 988  321 

TESTIFY— 

Word  defined 13  156 

TESTIMONY— 

Out  of  this  Territory  taken  by  deposition 1236  372 

In  this  Territory 1287  872 

In  partition 657  277 

Evidence  may  be  perpetuated 1264  377 

Manner  of  application  for  order  to  perpetuate 1265  37" 

Notice  of  time  and  place  to  be  given 1266  377 

Manner  of  taking  depositions 1267  378 
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Sec.  Page. 
TESTIMONY  {ConHnued)-^ 

Deposition  to  be  filed 1268  878 

When  the  evidence  may  be  produced 1209  878 

Effect  of  the  deposition 1270  878 

Taken  in  case  of  adjournment 473  2S5 

Admissibility  of,  to  be  decided  by  court 1285  380 

THINGS  IN  ACTION— 

Assignment  of,  not  to  prejudice  defense 225  192 

THIRD  PERSON— 

Oaim  of  property  by,  in  replevin 392  219 

Claim  of  property  by,  on  attachment 422  12S6 

Claim  of  property  by,  on  execution 568  256 

Property  of  debtor  in  hands  of *   597  267 

TIME— 

When  this  code  takes  effect 1  154 

How  computed 8  156 

Of  performance  may  be  extended 935  820 

Exception  as  to  notice  of  appeal 935  820 

Enlargement  of,  to  plead  in  discretion  of  court 343  211 

Courts  take  judicial  notice  of  measurement  of 1149  357 

TOOLS— 

Exempt  from  execution 570  266 

TOWN— 

Summons  served  on 268  201 

TRANSCRIPT— 

Of  judgment  is  lien  from  filing 566  252 

TRANSFER— 

Of  interest  does  not  abate  action 242  196 

On  disqualification  of  judge 256  1^ 

On  order  of  papers  to  be  transmitted 257  198 

Of  proceedings  after  judgment,' in  certain  cases 268  199 

Of  motions  and  orders 885  814 

TRESPASS— 

By  cutting  and  carrying  away  trees 614  270 

Measure  of  damages  in 615  270 

Damages  may  be  trebled 616  270 

TRIAI^- 

Order  of  conduct  of  proceedings  on 482  237 

The  court's  charge  to  the  jury 483  287 

Court  must  furnish  points  contamed  in  charge  to  parties     .  ..  483  287 

Party  asking  special  instructions 484  237 

Jury  may  view  the  premises 485  287 

Charge  when  jury  permitted  to  separate 486  288 

What  jury  may  take  with  them 487  288 

Decision  or  deliberation  of  jury 488  288 

May  come  into  court  for  further  instructions 489  23S 
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Sec. 

TRIAL  {ConHnued)— 

Proceedings  in  case  a  juror  becomes  sick 490  238 

When  prevented  from  giving  verdict,  cause  may  be  again  tried  491  239 

While  jury  are  absent,  court  may  adjourn  from  time  to  time  .  492  239 

Sealed  verdict 492  239 

Final  adjournment  discharges  jury 492  239 

Verdict,  how  declared,  form  of 493  239 

Polling  the  jury 493  239 

Proceedings  when  verdict  is  informal 494  239 

When  new,  may  be  granted 633-539  246 

What  actions  at,  are  contempts 1076  343 

In  justices'  and  probate  courts,  Sec.  764  to 773  295 

Exceptions  may  be  taken  at 522  243 

What  excepted  to  of  course 523  24^^ 

Exceptions,  form  of 5'J4  2« 

Exceptions  signed  by  judge  and  filed  Mrith  clerk 525  2A^ 

Exceptions  not  presented  at  time  of  ruling 526  244 

Exceptions  settled  upon  notice 526  244 

Exceptions  after  judgment 527  245 

When  exceptions  refused,  ap>pIication  to  supreme  court  to 

prove  the  same 528  245 

Proceedings  when  judge  ceases  to  hold  office 529  245 

Testimony  to  be  taken  down  by  the  clerk,  when 9'^  32 J 

Witness  may  be  excluded  from  court-room 1251  375 

Proof  in  forcible  entry  and  detainer 1046  338 

Testimony  taken  by  deposition,  on  adjournment 473  235 

Deposition,  when  used  on 1242  373 

Deposition  for  use  of  either  party 1244  374 

Certified  copy  of  deposition  used 1260  378 

Of  attorney 164  182 

Of  rights  to  property  on  execution 568  256 

Against  debtor  of  judgment  debtor 599  267 

Of  action  against  party  attached  .  ^ ,  600  267 

Of  proceedings  against  joint  debtor 868  812 

Of  one  on  arrest  for  contempt 1084  346 

For  dissolution  of  corporation 1099  847 

For  taking  private  property  for  public  use 1114  351 

By  the  Court 

Jury,  how  and  when  waived 503  240 

Decision  in  writing  and  filed,  when 604  241 

Facts  and  conclusions  to  be  separately  stated 505  241 

Judgment  on 5U5  241 

Findings  may  be  waived,  how 606  241 

Proceedings  after  determination  of  issue  of  law 507  241 

Reference  may  be  ordered 507  241 

Issues  of  law  first  disposed  of 469  234 

See  Issues, 

By  Jury. 

Jury,  how  drawn 477  236 


OP  CIVIL  PROCEDURE. 
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Sec  Page. 
TRIAL  {CofUiHMtd)— 

By  Jury. 

Each  party  entitled  to  three  peremptory  challenges 478  236 

Grounds  of  challenge 479  288 

Challenge,  how  tried 480  287 

Jury  to  be  sworn 481  257 

May  be  ordered  on  mandate  and  prohibition 070  826 

See  Issues;  Jury;  Trial. 

By  Reference. 

Upon  agreement  of  parties 610  241 

When  ordered  on  motion 611  241 

Number  of  referees,  qualifications,  etc 512  242 

Either  party  may  object ;  grounds  of  objection 518  242 

Objections,  how  disposed  of .... ' 614  242 

Referees  to  report  within  twenty  days 615  248 

Effect  of  report,  how  excepted  to,  etc 615  243 

Effect  of  findings 616  248 

How  excepted  to  . 617  248 

In  partition 645  275 

Two  of  three  referees  may  do,  what 884  820 

See  Reftrence, 

TRUSTEE— 

Of  express  trust  to  sue  without  joining  beneficiary 226  192 

Costs  in  proceedings  by  or  against 913  817 

Claims  against,  to  be  united *A1  204 

Ordered  to  deposit  money  in  court 445  281 


U. 


UNCERTAINTY— 

As  a  ground  for  demurrer 292 

UNDERTAKINGS— 

Of  plaintiff  in  claim  and  delivery 885 

Exception  to,  and  proceedings  thereon 2586 

Of  defendant  for  re-delivery 887 

Justification  of  sureties 888 

Qualification  of  sureties 889 

Action  upon,  on  dismissal 465 

Action  upon,  in  a  contempt ...  1087 

Action  upon,  in  attachment 425 

Action  or  release  of  attachment 4l!8 

Of  plaintiff'  before  arrest  and  bail 856 

Same  in  justices'  courts 744 

Delivery  of,  by  defendant  on  arrest 365 

On  arrest  for  contempt 1080 

Of  plaintiff  before  injimction 401 

Of  plaintiff  on  attachment ' 412 


205 

218 
218 
219 
210 
219 
i?32 
846 
227 
228 
214 
292 
216 
840 
221 
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UNDERTAKINGS  {ConHnued)— 

0\  plaintiff  on  attachment lA^  2^»2 

By  defendant  for  release  of  attachment 427  227 

/-&.                                 760  292 

Of  debtor  in  supplementary  proceedings 695  1*66 

Given  by  receiver 439  230 

For  continuance  in  justices'  courts 763  2S)5 

On  appeal  to  be  filed 830  304 

n.                  888  307 

To  be  given  on  appeal  to  district  court 857  810 

Justification  of  sureties 857  310 

For  costs  required  of  non-resident 918  219 

If,  not  given 919  3I» 

Justification  of  sureties  on  all 937  320 

See  Sond, 

UNINTELLIGIBILITY— 

As  a  ground  for  demurrer 292  205 

UNITED  STATES— 

Definition  of  term 13  ]5(> 

UNITED  STATES  MARSHAL— 

Proof  of  service  of  summons  bv 273  202 

Liability  of,  for  escape 374  217 

Liability  of,  for  selling-  without  notice 573  260 

Liability,  on  a  re-rsale  at  execution 580  2'>1 

To  detain  person  arrested  for  contempt  until  discharged    .    .  1081  34*) 

Liability  for  arrest  of  witness 1256  376 

UNMARRIED  FEMALE^ 

May  sue  for  seduction 231  193 

USURPATION  OF  OFFICE  OR  FRANCHISE— 

Action  brought  against  whom 691  282 

Person  entitled  to  office  to  be  set  forth  in  complaint    ....  692  283 

Party  usurping  may  be  arrested 692  283 

Judgment  may  determine  what 693  2^ 

When  judgment  in  £avor  of  applicant 694  2S3 

E>amages  recovered 605  283 

Rights  of  several  persons  determined  in  one  action 696  ^ 

If  defendant  guilty,  what  judgment  to  be  rendered     ....  692  283 


V. 


VACANCY— 

In  office  of  judge  does  not  affect  proceedings 

VACATION— 

See  Chambers. 


90       16? 


VALUE— 


Actiial,  of  property  to  be  stated  in  affidavit  in  replevin 
Jury  to  determine,  of  specific  personal  property,  when 


383 

498 


218 

240 
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Seck  Page. 
VARIANCE— 

If  misled  by  material,  how  provided  for 940  211 

Immaterial,  disregarded 841  211 

A  fisulure  is  not  deemed  a  variance 342  21 1 

Amendments  by  the  court  allowed  generally 344  211 

Party  may  be  sued  by  fictitious  name '  .    .  345  212 

There  is  no  error  or  defect  unless  it  affects  a  substantial  right  846  212 

VENIRE-" 

VENUE— 

VERDICT— 

When  prevented,  action  may  be  again  tried 491  289 

Sealed  verdict  may  be  directed  to  be  brought  in 492  289 

How  declared 493  289 

Form  of / s 493  239 

Jury  to  be  polled 493  239 

Informal,  proceedings  thereon 494  2239 

General  and  special,  may  be  rendered 495  239 

In  actions  for  recovery  of  money,  or  establishing  a  counter 

claim 497  240 

Entry  of 499  240 

In  actions  for  recovery  of  specific  personal  property   ....  498  240 

In  forcible  entry  and  detainer ^ 1048  338 

In  actions  to  quiet  title 622  271 

In  proceedings  against  debtors 868  312 

Causes  for  vacation  of.  Sees.  534  and 539  246 

Exceptions  to,  must  specify 524  248 

Is  part  of  judgment  roll 551  251 

May  be  reviewed  on  appeal 845  808 

VERIFICATION— 

When  answer  to  be  verified 815  208 

How  the  pleadings  are  verified 815  208 

By  affidavit 1229  371 

Genuineness  and  execution  of  instrument,  when  admitted  .    .  816  208 
Genuineness  and  execution  of  instrument  admitted  unless  de- 
nied under  oath 317  208 

When  genuineness  and  execution  of  instrument  not  admitted  818  206 

Complaint  for  an  injunction  to  be  verified 399  221 

Accusation  against  attorney  to  be  verified .    .  158  181 

Application  for  voluntary  dissolution  to  be  verified 1096  347 


W. 


WAIV^ER— 

Of  summons,  what  is 2l53        199 

Of  jury  trial,  when 508        240 
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Sec  Pace. 
WAGES— 

Exempt  from  execution,  what  and  when 669-570  2.'i6 

WAR— 

Removal  of  court  on  account  of 62  165 

Effect  of,  on  limitations 212  190 

WARRANT— 

See  Contempt ;  Arrest  and  Bail. 

WASTE— 

Actions  for,  against  guardians,  tenants,  and  others 613  270 

Restrained  during  time  for  redemption 569  264 

What  is 589  264 

To  be  restrained  during  foreclosure 627  272 

Claim  of  dantages  for,  united  in  action 287  204 

WILLS— 

Includes  codicil 13  166 

Jurisdiction  of,  in  probate  courts 36  160 

WITNESSES— 

Definition  of 1154  3.=.8 

All  persoas  capable  of  perception  and  communication  may  be  1154  8-'i8 

Persons  who  cannot  testify 1155  358 

Persons  in  certain  relations  to  parties,  prohibited 1156  359 

When  privileged  persons  must  testify 1156  35" 

Judge  or  juror  may  be  a  witness 1167  359 

When  an  interpreter,  to  be  sworn 1158  359 

Every  court  may  compel,  to  attend 52  163 

When,  compelled  to  attend   .    .    ; 1220  370 

Served  with  subpoena  to  attend    .    .    * 1252  375 

Attendance  enforced  in  contesting  election 1002  329 

Protected  from  arrest,  when 1254  •  375 

Prodiudion  of. 

Subpoena  for,  defined 1215  369 

How  subpoena  issued 1216  369 

Issued  in  contested  election  cases 1002  329 

How  served 1218  369 

Served  by  telegraph 898  815 

Served  on  concealed 1219  869 

Compelled  to  attend 1220  370 

Person  present  to  testify 1221  370 

Disobedience  punished 1222  37i 

What  forfeiture  for  disobedience 1223  370 

Warrant  may  issue  to  bring 1224  370 

Contents  of  warrant 1225  370 

If  a  prisoner,  how  brought 1226  371 

Brought  on  whose  motion 1227  371 

Imprisoned,  how  examined 1228  '^'l 
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Sec  Paw, 

Bights  and  Duties. 

Bound  to  attend  when  subpcenacd 1*2^2  375 

Must  answer  questions 1258  376 

Protected  from  arrest,  when 1254  376 

Arrest  void,  liability  for 1265  378 

Afiidavittobemadeby 1256  376 

Discharged  from  arrest 1257  876 

How  sworn 1276  •  879 

Rights,  in  the  form  of  swearing 1277  879 

By  either  oath  or  affirmation 1279  879 

Teatimony  of. 

In  proceedings  agaiflst  debtor  of  debtor 596  267 

Examined  on  trial  of  challenge 480  237 

See  Bxamination  of  WUnessts;  Deposiiion. 

WORDS— 

The  singular  includes  the  plural .  18  156 

The  masculine  convertible  with  feminine 18  156 

Construed  by  context 11  166 

Giving  joint  authority,  bow  construed 12  If  6 

And  terms  construed .  18  156 

WORK— 

Must  not  be  done  on  holidays 9  155 

WRIT— 

Includes  what 18  156 

Jurisdiction  for  issuance  of 20  168 

n.                         26  169 

Ik,                     36  160 

Under  seal  of  court 67  166 

Served  by  telegraph 896  816 

WRITINGS— 

Construction  of.  to  be  decided  by  court 1285  880 

Defined 13  156 

Contents,  how  proved 1198  865 

Inspection  of.  demanded 877  818 

All  persons  may  inspect  and  copy  public 1163  860 

Custodian  of.  bound  to  give  copies 1164  860 

Copy,  how  certified 1180  868 

Altered,  who  to  explain 1215  868 

Every  citizen  entitled  to  inspect  and  copy 1168  860 

Public  officers  bound  to  give  copies 1164  860 

Four  kinds  of 1166  860 

Public  and  private  statutes  defined 1165  860 

Books  containing  laws  presumed  to  be  correct 1167  866 

Public  seal  authenticates  a  law  or  document 1168  860 

Other  evidence  of  laws  of  other  States 1169  860 

18 


YEAR— 


I 
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WRITINGS  {Continuid)— 

PiMie. 

Recitals  in  statutes,  how  fiair  evidence 1170  381 

Judicial  record  defined 1171  361 

Record,  how  authenticated  as  evidence 1172  361 

Record  of  a  foreign  country,  how  authenticated 1173  361 

Oral  evidence  of  a  foreign  record    . 1174  361 

Manner  of  proving  other  ofldcial  documents 1175  3^ 

Public  record  of  private  evidence 1176  363 

Entries  in  official  books  primary  evidence 117  36S 

Justice's  judgment  in  other  States  and  Territories,  how  proved  1178  363 

a.  1179  368 

Contents  of  other  official  certificates 1180  363 

Certificates  of  purchase  primary  evidence  of  ownership  .    .    .  1181  363 

Entries  made  by  officers  or  boards  primary  evidence  ....  1182  364 

Private. 

Books,  maps,  etc..  how  br  evidence 1190  364 

When  in  possession  of  adverse  fKirty,  notice  to  be  given    .    .  1191  364 

Called  for  and  inspected,  may  be  withheld 1192  364 

Where  there  is  a  subscribing  witness,  the  proof 1193  364 

Other  ¥ritnesses  may  also  testify 1194  865 

When  evidence  of  execution  not  necessary 1195  3^ 

Entries  of  decedents  evidence  m  specified  cases 1 196  3tS5 

Acknowledged  and  certified 1197  365 

Inspection  of. 

A  party  may  demand  inspection  and  copy  of  a  book,  paper,  etc.  877  313 

WRITTEN  INSTRUMENT— 

Set  up  in  complaint,  how  controverted 316  208 

Set  out  in  answer,  how  controverted 317  208 

Inspection  of,  may  be  demanded 877  313 

Inspection  of,  effect  of  refusal 318  208 
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ACT    RELATING    TO     PROCEDURE    OF    PROBATE 
COURTS  IN  THE  SETTLEMENT  OF  ESTATES, 

AND  IN  GUARDIANSHIP. 


ABSENTEE— 

Appointment  for.  in  probate  proceedings 14        449 

ABSTRACT— 

By  executors  and  administrators 

n,  

account- 
To  be  rendered  by  special  administrator 

To  be  rendered  by  persons  trusted  with  estate 

To  be  rendered  by  surviving  partner 

In  case  of  executois  and  administrators 

Final  account  of 

Proceedings  in  case  of  neglect  to  render 

Of  joint  guardian  may  be  allowed 

ACTION— 

Against  executors  and  administrators 

lb.  

By  executors  and  administrators 

n.  

By  guardian  for  property  of  ward 

For  trespass  on  realty 

For  waste 

Guardian  power  to  bring 

Limitation  of,  on  guardian's  bond 

Limitation  of,  for  recovery  of  estate  sold 

On  bond  of  administrator,  by  co  administrator 

On  bond  of  guardian 

ADMINISTRATION— 

.Of  estate,  to  whom  granted 

When  disqualified 

When  may  be  summary 

ADMINISTRATOR— 

To  render  account  to  superior  court 

Powers  of,  may  be  suspended 


8 

435 

37 

440 

^ 

398 

15 

406 

5 

430 

2 

437 

36 

440 

37 

440 

25 

456 

2 

429 

4 

430 

8 

429 

10 

481 

19 

455 

3 

429 

3 

429 

19 

455 

55 

462 

56 

462 

6 

430 

54 

462 

12 

329 

16 

391 

6 

408 

8 

435 

70 

401 

672 
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AFFIDAVITS— 

In  proceedings  to  contest  administrator's  bond 

Of  service  and  mailing  of  notices . 

To  petition  tu  obtain  further  security  from  administrator   .    . 

AGENT— 

Appointment  of.  to  talce  property  on  distribution 

To  furnish  bond  in  such  case 

Liability  of,  on  bonds 

To  render  annual  account  to  probate  court 

ALLOWANCE— 

For  support  of  fiimily  of  decedent 

3.  

How  to  be  paid 

ANSWER— 

In  contest  on  probate 

APPEALS  TO  DISTRICT  AND  SUPREME  COURTS— 

When  appellate  court  may  order  payment  of  costs 

APPEARANCE— 

Of  parties,  is  waiver  of  notice 

APPRAISER— 

To  be  appointed  by  the  rourt .   .    .   . 

Who  are,  and  by  whom  appointed .    . 

To  be  sworn 

Duty  of 

Appointment,  what  to  include 

Inventory  to  be  signed  by 

Of  after-discovered  property 

Duty  of.  as  to  homestead 

Report  of,  on  homestead 

keport,  how  confirmed 

Appointment  of,  on  estate  of  ward 

APPRAISEMENT— 

Of  estate  of  deceased 

U.  

Of  ward's  estate 

ARREST  AND  BAIl^- 

To  refuse  to  obey  citation  in  probate  matters 

For  refusal  of  administrators  to  answer  on  oath 

In  probate  proceedings  for  embezzlement  of  estate 

ATTACHMENT  OF  PERSONS— 

For  not  producing  will 

In  probate  proceedings,  to  compel  attendance  of  execu- 
tor, etc 

Of  person  cited  to  appear 

Of  executor,  etc.,  refusing  tu  appear  and  render  exhibit .   .   . 
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28 
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406 

4 
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4 

407 

13       884 
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450 
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2 

402 

8 

403 

8 

408 

8 
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7 

404 

9 
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409 

11 

410 

12 
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28 
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14 
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14 
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74 
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14 
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ATTORNEY— 

Appointment  ibr  absentees  in  probate  .  . 
Appointment  on  contest  of  probate  of  will 
Change  of,  in  actions 


R 


BID- 
BOND— 


Of  administrator,  form  and  requisites  of 

Additional,  when  required 

Separate  bonds  required 

Not  void  on  first  recovery 

Sureties  must  justify    .   .' 

Additional  security 

When  right  ceases 

When  may  be  dispensed  with 

Of  administrator,  with  will  annexed 

Of  purchaser  at  administrator's  sale,  when  required 

Action  on  administrator's  bond 

To  executors  by  distributees  of  estate 

Suit  upon  distributees'  bond 

Of  agent  appointed  for  absent  distributees    .   .     .   . 

Of  guardian,  conditions  of 

Of  testamentary  guardian 

Of  guardian  on  sale  of  property 

New  bond  of  guardian,  when  required   ...... 

Must  be  filed ;  action  on 

Provisions  of  code  to  apply  to  . 

BOOKS— 

Of  records  of  wills  to  be  kept 


C. 


CITATION— 

Generally 

a,     « 

To  heirs  resident  in  county 

To  executor  named  in  will 

To  parties  interested  in  estate 

On  contest  of  grant  of  letten 

On  justification  of  sureties  in  probate  .   . 
On  application  for  new  sureties    .    .    .     . 
/>.  .    .   .     . 

On  application  for  release  of  sureties  .    . 
Service  on  absconding  administrator,  etc. 
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bee.     Page. 
CITATION  (ConHnued)— 

To  person  in  charge  of  decedent's  prop*»rty 

lb.  

To  minor,  by  superior  judge 

To  render  an  exhibit 

lb,  

To  render  an  a5:count 

Time  of  service  and  return    . 

When  issued 

How  served 

/b.         

CLAIMS— 

Against  estates  of  deceased 4       411 

clerk- 
To  attest  decree  in  partition      

To  file  and  record  certificate  of  proof 

To  file  petition  for  letters 

To  post  notices 

To  issue  citation 

To  record  letters,  etc •. 

To  sign  and  seal  letters 

To  issue  letters 

To  give  transcript  and  certificate 

When  to  issue  subpoenas  and  citations 

lb.  

To  enter  claims  on  register 

To  sign  citation 

COMPENSATION- 

Of  appraisers  in  probate 

Of  referee  in  probate 

3.  

Of  executor  by  will 

Renunciation  of  same 

Further  allowance 

Of  agent  of  absentee  on  partition 

Of  guardian 

COMPROMISE- 

Of  debt  due  estate  of  decedent 

Of  debt  due  estate  of  ward 

CONTEMPT— 

Refusal  to  obey  citation  in  probate  court  is  a 

lb.  *       

CONTRACTS— 

Of  purchase,  by  decedent 

Enforcement  of 

CONTRIBUTION- 
ATI  jng  legatees  on  distribution  of  estate 41        426 
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CONVEY  ANCEr- 

Under  administrator's  sale 

Of  land  by  executors  and  administrators 

Jb, 
And  sale  of  lands  to  pay  decedent's  debts 

lb,  

COSTS— 

In  probate  proceedings,  by  whom  paid 

On  suit  for  claim  against  estate 

On  application  for  share  of  estate 

On  action  against  executor 

Claimant  foiling  to  recover,  must  pay  costs 

Allowance  to  executors 

On  trial  by  referees  in  probate  proceedings 

On  application  for  sale  of  ward's  estate 

On  contesting  validity  or  probate  of  will 

On  revocation  of  probate  of  will 

CREDITORS— 

When  entitled  to  administer 

Cannot  sue  special  administrator 

To  present  claims  against  estate,  time  when 

Proceedings  of,  on  presentation  of  claim 

a.  

May  apply  for  order  of  sale  of  estate 

May  require  suits  brought  to  recover  property  of  estate  . 
May  except  to  administrator's  account    ...<.. 

May  assent  to  deduction  on  contingent  claim 

May  have  execution  issued  upon  judgment 

Claim  not  included  in  order,  how  disposed  of   /  .    .    .    . 

CUSTODY— 

Of  ¥rill,  duty  of  custodian 

Custodian  of  will,  when  subject  to  arrest 


D. 


DAMAGES— 

Double,  in  proceedings  to  recover  embezzled  estate 
For  neglect  to  return  inventory  in  probate     .    .   .    . 

Double,  in  case  of  fraud 

In  case  of  misconduct 

For  misconduct  in  probate  sale 

lb,  

DEBTOR  OF  DEBTOR— 

Payment  of,  from  estates 

lb,  
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DEBTS— 

Of  decedents,  estates  to  be  listed 

lb,  

Jb,  

To  be  collected  by  executor 

When  may  be  compounded  and  compromised 
When  executor  not  accountable  for     .... 

Statement  of,  when  to  be  filed 

Pajrment  of  debts  of  decedent  .* 

lb,  

DISCHARGE  OF  EXECUTORS— 

From  debt  due  decedent 

lb.  

From  debt  by  will 

Order  for »   .    .    .    . 

By  judgment  or  decree 

See  Executors  and  Adminhtraton. 

DISQUAT  .IFICATIONS— 

Executor  may  qualify  on  removal  of   ...   . 
Of  judge  in  probate  proceedings 
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EMBEZZLEMENT— 

Of  estate  of  decedents 

a.  ;  .  .  .  . 

Letters  of  administration  may  be  revoked  for 

Of  property  of  ward 

ESTATES  OF  DECEASED  PERSONS— 

Invent(yry,  Appraisement,  and  Posse^non  of. 

Inventory  to  be  returned,  including  homestead 

Appraisement  and  pay  of  appraisers 

Appraisers,  by  whom  appointed 

Oath  of  ai>praisers 

Inventory,  how  made 

Inventory  to  account  for  money 

If  all  money,  no  appraisement  necessary 

Qaim  against  executor  to  be  included  in  inventory 

Discharge  of  debt  or  bequest  in  will  to  be  included 

Appraisers  to  make  oath  to  inventory 

Revocation  of  letters  for  neglect  to  return  inventory    .... 

Inventory  of  after-discovered  property 

Administrator  and  executor  to  possess  estate 

To  deliver  estate  to  heirs  and  devisees,  when 

EmbezdemerU,  and  Surrender  of  Property  of 

Embezzlement  before  grant  of  letters  testamentary 

Citation  to  issue  to  person  suspected 
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INSTATES  OF  DECEASED  PERSONS  {Continutd)— 

Embezzlement,  and  8wn*ender  of  Properly  of. 

Penalty  for  refusing  to  obey  citation 

Disclosures  may  be  compelled  by  imprisonment 

Liability  for  double  damages 

Persons  entrusted  with  estate  may  be  cited  to  account     .    .    . 

Of  Provmoiisfor  Support  of  Family. 

Widow  and  minor  children  may  remain  in  decedent's  house  . 
Property  exempt  from  execution  set  apart  for  family  use    . 

Court  or  judge  may  make  extra  allowance 

Payment  of  allowance  preferred  to  other  charges 

Property  set  apart,  how  apportioned 

Esrates,  when  to  go  to  wife  and  child 

Estates,  when  to  be  summarily  administeied 

When  all  property  to  go  to  children 

Of  the  Homestead, 

Rights  of  survivor  to  homestead 

Selected  and  recorded  homestead  to  be  set  off 

Subsisting  liens  to  be  paid  by  solvent  estate 

Appraisers,  when  to  carve  out  of  original 

Report  of  appraisers  thereon 

Majority  and  minority  reports,  which  confirmed 

Day  to  be  set  for  confirmation  or  rejection 

Costs  of  proceedings,  to  whom  chargeable 

Successors  to  rights  of  homestead  owners,  power  and  rights  of 
Certified  copies  of  final  order  to  be  recorded 

Of  ClaiTna  Against  the  Estate, 

Notice  to  be  given  to  creditors 

Notice,  how  given 

Removal  of  executor  for  neglect  to  give  notice 

Time  expressed  in  notice 

Copy  of  notice  and  affidavit  to  be  filed 

Time  within  which  to  present  claim     

Claims  to  be  sworn  to,  interest 

Claim  may  be  presented  by  superior  judge 

Allowance  to  be  indorsed  on  claim 

Rejection,  what  deemed 

Approved  claims  or  copies  to  be  filed 

Duty  of  clerk 

Claims  secured  by  liens,  how  described 

Rejected  claims,  when  to  be  sued  for 

Claims  barred  by  statute  not  to  be  allowed 

Examination  of  claimant  on  oath 

Claims  must  be  presented  before  suit 

Exceptions  as  to  liens 

Limitation  of  time,  how  affected  by  vacancy  of  administration 

Claims  in  actions  pending  before  decease 
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F^^TATICS  OF  i:)ECEASED  PERSONS  (Oir//>//^,/)— 

Of  Claims  Against  the  EstcUe, 

Allowance  of  cLiim  in  part 

Judgment  ngalnst  executor,  effect  of 

Execution  not  to  issue  after  death,  when 

Property  levied  on  may  be  sold,  proceeds  how  applied    .    .    . 

Judgment,  when  not  a  lien 

Doubtful  claims  may  be  referred 

Allowance  or  rejection  by  referee,  effect  of 

Trial  by  referee,  how  confirmed,  effect  of 

Costs  on  contests  of,  liability  for 

Claim  of  executor,  to  whom  presented 

Suit  by  executor  for  claim  rejected,  how  commenced  .... 

Executor  to  return  statement  of 

Statement,  what  to  contain 

Sales  and  Conveyance  of  Property  of  Decedents. 

Personal  estate  first  chargeable  for  debts 

Real  estate  when  to  be  sold 

No  sales  valid  except  by  order  of  the  court "  . 

Petitions  for  orders  of  sale,  showing  required 

But  one  petition ,  order  and  sale  to  be  had 

Perishable  and  depreciating  property  to  be  sold 

Order  to  sell  personal  propierty 

Partnerahip  interests  and  choses  in  action,  how  sold     .... 

Order  of  sale,  what  to  direct 

What  to  be  first  sold 

Sale  of  personal  property  to  be  made  at  auction 

Mines  may  be  sold,  how 

Petition  for.  who  may  file  and  what  to  contain 

Order  to  show  cause,  how  made,  notice 

Ordcrr  of  sale  of  mines,  how  and  when  made 

Provisions  of  code  applicable  to  sale  of  mines 

Real  estate  may  be  sold,  when 

Verified  petition  for  sale,  what  to  contain 

To  what  petition  may  refer 

Order  to  interested  persons  to  appear 

Order  to  show  cause,  must  be  previously  served 

Notice,  when  to  be  served 

Notice  to  be  dispensed  with,  when 

Hearing  of  petition  after  proof  of  service 

Presentation  of  claims  at  hearing 

Who  may  be  examined  at  hearing  .  * 

Court  may  authorize  sale  of  all  or  part  of 

Order  of  sale  when  to  be  made 

Order,  what  to  contain 

Sale  may  be  public  or  private 

Any  person  interested  may  apply  for  order 

Form  of  petition  by  party  interested 
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Sec.      Pa«c. 
ESTAIES  OF  DECEASED  PERSONS  {Continued )— 

Sale  8  and  Conveyance  of  Property  of  Decedents, 

Notice  of  sale  to  be  posted  and  published 

Time  and  place  of  sale 

Private  sale,  how  made ;  notice  how  given 

Bids,  where  and  how  recorded 

Ninety  per  cent,  of  appraised  value  must  be  offered    .... 

Purchase  money,  on  credit  sale,  how  secured 

Return  of  proceedings  on  sale  to  be  made 

Hearing  upon  return,  proceedings  thereon 

When  a  re-sale  may  be  ordered 

Objections  to  confirmation,  who  may  file 

Order  of  confirmation,  when  and  when  not  to  be  made  .    .   . 

Conveyance,  when  to  be  executed 

Order  of  confirmation  what  to  state 

Sale,  when  may  be  postponed 

Notice  of  postponement  to  be  given 

Where  the  payment  of  debts  is  provided  for  by  will     .... 

Sale  without  order,  when  may  be  made 

Where  provision  by  will  is  insufficient ^ 

Estate  subject  to  debts,  proportionate  liability 

Contribution  among  legatees,  when  to  be  had 

Interest  in  contract  for  purchase  of  lands  may  be  sold    .    .    . 

Conditions  of  sale  of  interest  in  contract 

Purchaser  to  give  bond 

Assignment  of  contract  on  confirmation  of  sale 

Sales  of  lands  under  mortgage  liens 

Holder  of  mortgage  or  lien  may  purchase 

His  receipt  for  claim  a  valid  payment 

Administrator  or  executor  liable  for  misconduct  in  sale   .    .    . 

Liability  in  double  the  value  for  fraudulent  sale 

Limitation  of  actions  for  vacating  sale 

Minority  and  other  disability  to  avoid  limitation 

Account  of  sale  to  be  returned 

Executor,  etc  ,  not  to  be  purchaser 

Surviving  partner  to  settle  up  business 

Executor  may  compound 

When  executor  to  sue 

Disposition  of  estate  recovered 

Of  Conveyance  of  Real  Estate  in  Certain  Cases, 

Executors  to  complete  contracts  for  sale  of  real  estate   .     .    . 

Petition  for  conveyance  and  notice  of  hearing , 

Interested  parties  may  contest 

Conveyances,  when  ordered  to  be  made 

Execution  of  conveyance  and  record,  how  enforced    .... 

Rights  of  petitioner  to  enforce  contract 

Effect  of  conveyance 

Effect  of  recording  copy  of  decree 
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INSTATES  OF  DECEASED  PERSONS  {Continued)— 

Of  Conveyance  of  Real  Elates  in  Certain  Cases, 

Recording  decree  not  to  supersede  power  of  court 

Successors  to  party  having  right  to  conveyance 

When  decree  to  direct  possession  given 

Payment  of  Debts. 

Order  in  which  to  be  paid 

Where  property  insufficient  to  pay  mortgage 

Dividend,  when  to  be  paid 

Expenses  of  funeral,  and  of  last  sickness  and  family  allowance 
Order  for  payment  of  debts  and  discharge  of  executor    .    .    . 

Provision  for  disputed  and  contingent  claims 

After  decree,  executor  personally  liable 

Claims  not  included  in  order,  how  disposed  of 

Order  of  payment  of  legacies  and  extension  of  time   .... 

Final  account,  when  to  be  made 

Neglect  to  render  final  account,  how  treated 

Partial  Distribution  Prior  to  Final  Settlement  of. 

Payment  of  legacies  upon  giving  bonds 

Notice  of  application  for  legacies 

Who  may  resist  application 

Decree  to  require  bond  must  be  given 

Decree  may  order  whole  of  part  of  share  delivered      .... 

Partition,  where  necessary,  how  made 

Costs  Jto  be  paid  by  applicant 

Order  of  payment  of  bond,  and  suit  thereon 

Distribution  on  Final  Settlement. 

Distribution,  how  made,  and  to  whom 

What  the  decree  must  contain 

Decree  of  distribution,  final 

Distribution  when  decedent  was  foreign  resident 

Decree  to  be  paid  only  after  notice 

Taxes  to  be  paid  before  distribution 

Didribviion  and  Partition. 

partition  to  be  made  of  estate  in  common 

Commissioners  for  partition 

Petition  for  partition,  notice  thereof  to  be  given 

Elstate  in  different  counties,  how  divided 

Partition  after  some  heirs  have  parted  with  their  interest    .    . 

Shares  to  be  set  out  by  metes  and  bounds 

Whole  estate  may  be  assigned  to  one,  when 

Equality  of  partition,  payment  for,  by  whom  made     .... 

Estate  may  be  sold  and  proceeds  distributed 

Notice  before  panition,  to  whom  given 

Commissioners,  duties  of , 

Commissioners  to  report,  and  partition  to  be  recorded     .    .    . 
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ESTATES  OF  DECEASED  PERSONS  {CoHiiHued)— 

Distribidiim  and  Partition, 

Commissioners,  when  not  necessary  to  appoint 

Advancements  made  to  heirs,  how  heard  and  determined  .    . 

Agents  for  Absent  Inierented  PaHies, 

Court  may  appoint  agent  for  absentee 

Agent  to  give  bond ;  compensation  of 

Unclaimed  estate,  how  disposed  of 

Real  and  personal  property  of  absentee,  when  to  be  sold    .    . 

Liability  of  agent  on  his  bond 

Certificate  to  claimant  of  money  in  treasury 

Final  settlement,  decree  and  discharge 

Discovery  of  property  after  final  settlement 

Proceedings  to  apply  to  proceedings  as  to  guardian  and  ward 

EVIDENCE— 

Entry  in  court  minutes 

a.  

EXECUTORS— 

To  whom  letters  on  proved  will  to  issue 

Must  appear  and  qualify 

Who  incompetent  to  serve  as 

Who  may  file  objections  to  granting  letters  to 

Marriage,  when  it  extinguishes  right  to  administrator  .... 

Executor  of  an  executor,  disability  of 

Absence  of  minority  of  co-executors,  effect  of 

Acts  of  a  portion  of  executors,  valid 

Form  of  letters  testamentary 

To  take  oath 

To  file  bonds 

To  record  letters 

Suspension  of  powers  of  executor 

ib.  

To  be  removed  foi  contempt 

Renunciation  of  right  to  probate  by 

Transcript  of  proceedings,  evidence  of  executor's  authority  . 

To  return  inventory,  including  homestead 

To  deliver  estate  to  heirs 

Effect  of  judgment  against 

To  return  statement  of  claims 

Claim  of,  against  estate 

Sales  of  lands  under  mortgage  or  liens 

When,  may  sue  on  partnership  estate 

Petition  to  make  conveyance,  and  notice 

rCXECUTORS  AND  ADMINISTRATORS— 

To  take  oath  and  file  bonds 

Bonds  to  be  recorded 

Form  and  requirements  of  bond .'^2        .1'.»4 
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INDKX   TO  OODE 


KXECUTORS  AND  ADMINISTRATORS  (Ci?ir/wfiitf^)— 

Additional  bond,  when  required 

Conditions  of 

Each  to  give  separate  bond 

Successive  suits  on  bond  may  be  maintained 

Sureties  must  justify  and  bonds  be  approved 

Requirement  of  judge  on  deficient  bond 

Right  ceases  on  insufficient  security 

Bond,  when  may  be  dispensed  with 

Further  bond  may  be  required 

Citation  to  executor  to  show  cause 

Further  security  may  be  ordered 

Revocation  of  letters  for  neglect  to  obey  order 

Suspension  of  powers  of 

Further  security  ordered  withoat  appltcntion 

Release  of  sureties 

New  sureties,  order  of  release 

Forfeiture  of  letters  for  neglect  to  give  new  sureties     .... 

Application  to  be  determined,  when 

Liability  on  bond 

Letters  revoked  on  will  subsequently  found 

Power  of  executor  in  such  case 

When,  colleagues  are  di.squalified,  remaining  executor,  etc.,  to 

act 

Who  to  act  when  aH  incompetent 

Resignation  of,  when 

Court  to  appoint  successor 

Liability  of  outgoer 

All  acts  of,  valid  till  power  is  revoked "  .   .    . 

Transcript  from  minutes  of  court  as  evidence  of  authority  of 

Removal  and  Suspensiony  in  Cirtain  Cases. 

Suspension  of  power  of.  for  embezzlement 

Notice  to  be  g^ven  and  citation  to  appear 

Who  may  appear  on  hearing 

Notice  to  absconding  executors,  etc 

Court  may  compel  attendance 

Letters  revoked  for  fiulure  to  furnish  inventory 

Of  the  Powers  and  Duties  of. 

Entitled  to  possession  of.  all  decedent's  property 

To  take  possession  of  entire  estate 

May  sue  and  be  sued  for  recDvery  of  property 

May  sue  for  embezzlement  prior  to  grant  of  letters 

May  sue  fw  possession  of  estate ,.       ... 

May  maintain  actions  for  waste,  conversion,  and  (resp:iss    .    . 

May  be  sued  for  waste  or  trespass  of  decedent 

Actions  on  bond  of  executor  may  be  brought  by  another   .    . 

What  executors  need  not  be  parties 

May  compound  with  debtor 
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OF  PROBATE  PROCKDURE* 


EXECUTORS  AND  ADMINISTRATORS  {ConHmted)— 

Of  the  Powers  and  Duties  of. 

May  recover  property  fraudulently  disposed  of  by  testator 

Disposition  of  estate  recovered  .    .    .   ,   , 

May  complete  contracts  of  sale  of  real  estate 

Allowance  and  rejection  of  daims  by 

See  Estates  of  Deceased  Persons. 

IdabUUies  <md  Compensation  of 

When  peisoHally  liable 

To  be  charged  with  all  estate 

Not  to  profit  or  lose  by  estate 

For  uncollected  debts  without  £aiult 

Compensation  of .    . 

Mot  to  purchase  claims  against 

Commissions  allowed  to 

AocovaUing  and  Setttements  by. 

To  render  exhibit,  when 

Citation  to  account 

Petition  for  citation  to  render  account 

Citation  to  account  on  application 

Objections  to  account,  who  may  file    ,..'•" 

Attachment  for  disobeying  citation 

To  render  accounts  at  expiration  of  term  ,   , 

To  account  after  authority  revoked ,   .    .    .    , 

Revocation  of  letters  for  neglect  to  account 

To  produce  and  file  vouchers 

Vouchers,  when  need  not  be  produced 

Appointment  of  day  of  settlement,  notice  thereof 

Pinal  settlement,  partition  and   distribution  may  be  simul- 
taneous  , 

Who  may  file  exceptions  to  account 

What  matters  may  be  contested  by  heirs 

Postponement  of  hearing  in  contest  of  account 

Settlement  of  accounts,  when  and  when  not  conclusive  .    .    . 

Proof  of  notice  must  be  made  before  settlement 

Funds  pending  settlement 

Personal  liability  of.  after  decree  for  payment  of  debts    .    .    . 
Liability  for  &ilure  to  give  notice  for  presentation  of  claim    . 

Final  account,  when  to  be  made  ,    . 

Neglect  to  render  final  account,  how  treated 

Final  settlement,  <}ecrec  and  discharge  ,   , 
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FATHER— 

Rank  in  order  of  persons  entitled  to  administer 
Kntitled  to  guardianship  of  minor 


12 


391 
452 
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Sec.      Page. 


FORECLOSURE— 

When  action  lies  against  decedent's  estate 

lb. 

FOREIGN  WILLS— 

Proceedings  in  probate  of .    .       

/b,  ....... 


4 

411 

11 

414 

19 

385 

21 

385 

G. 


GUARDIAN  AND  WARD— 

Guardiam  of  Minors, 

Service  of  process  on,  for  removing  executor 

Probate  court  to  appoint,  when 

Petition  for  appointment 

Minor  may  nominate,  when  and  when  not 

Power  of  judge  at  chambers      

When  appointment  made  by  court 

Nomination  by  minor  after  fourteen 

Father  and  mother  entitled  to  appointment,  when 

Minor  having  no  father  or  mother 

Powers  and  duties  of 

Bond  of  guardian , 

Letters  of,  form  and  when  to  issue 

Order  appK>inting,  conditions  may  be  inserted  in 

Letters  of,  and  bond  to  be  recorded 

Maintenance  of  minor,  how  provided  for 

Testamentary  guardian  to  give  bond  .    ,    "    '       

Powers  of  testamentary  guardian  limited 

Power  of  court  as  to  appointment  of  guardians  ad  litem,  how 
affected 

Guardian  of  Insane  and  Incompetent  Persons. 

Verified  p>etition.  what  lo  contain     .        

Appointments  after  hearing,  when  will  be  made 

Powers  and  duties  of 

Proceeding  for  restoration  of  insane 

Powers  and  IkUies  of  Guardians, 

To  pay  debts  of  ward  out  of  ward's  estate 

To  recover  debts  due  ward  and  represent  him 

To  manage  ward's  estate 

To  maintain  ward 

To  sell  real  estate 

Maintenance  of  ward,  how  enforced 

May  join  in  assent  to  partition 

Must  return  inventory  of  ward's  estate 

Appraisers  to  be  appointed 

Proceedings  on  after-discovered  or  aiquired  property      .    .    . 
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23 
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OP  PROBATE   PROCEDURE, 
GUARDIAN  AND  WARD  {CoH/inued)— 

Powers  and  Duties  of  GuardUins. 

Must  make  annual  and  other  settlements 

Allowance  of  accounts  of  joint  guardians 

Expenses  and  compensation  of 

Sale  of  Property  and  Disposition  of  Proceeds, 

May  sell  property  in  certain  cases 

Sale  of  real  estate  to  be  made  on  order  of  court 

Application  of  proceeds  of  sale 

Proceeds,  how  to  be  invested 

Order  of  sale,  how  obtained 

Notice  to  next  of  kin,  how  given 

Copy  of  order  to  be  ser\'ed  or  published 

On  written  consent,  notice  need  not  be  given 

Hearing  of  application 

Who  may  be  examined  on  hearing 

Costs,  to  whom  to  be  awarded 

Order  of  sale,  what  to  specify 

Bond  to  be  given  before  selling  real  estate 

Proceedings  to  conform  to  provisions  relating  to  estates  of  de- 
ceased persons 

Order  of  sale,  limitation  to 

Conditions  of  sale  of  estate  of  minor  heirs 

Bond  and  mortgage  to  be  given  for  deferred  payments    .    .    . 
Court  may  order  investment  of  money 

Non-resident  Guardians  and  Wards. 

Guardians  of  non-resident  persons 

Powers  and  duties  of 

To  give  bonds 

To  what  guardianship  to  extend 

Removal  ot  non-resident  ward's  property 

Notice  and  proceedings  on  removal 

Order  of  removal  to  be  made 

Discharge  of  person  in  possession 

Embezzlement  by 

General  and  Miscellaneous  Provisions, 

Examination  of  person  suspected  of  defrauding  ward     .    .   . 

Or  of  concealing  ward's  property 

Removal  and  resignation  of  guardian 

Surrender  of  estate 

Guardianship,  how  terminated 

New  bond,  when  required 

Bond  to  be  filed,  action  on 

Limitation  of  action  on  guardian's  bond 

Limitation  for  recovery  of  property  sold 

More  than  one  guardian  may  be  appointed 

Orderappointing  guardian,  how  entered 

T  TnHftrtokin^,  requisites  of 
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586  INDEX  TO  CODE 


I. 


J- 


H. 

S«c.      Pa^. 

HANDWRITING— 

Proof  of,  when  admitted  in  probate  of  will 25        385 

HOMESTEAD— 

Setting  apart  to  survivor 8        408 

A,  ^      U        410 

See  Estates  of  Dtctaud  Persons. 


INFANT— 

One  year  after  removal  of  disability  given  to  infant  to  contest 

probate  of  will 27  887 

Letters  of  administration  durante  minore  oetati 6  889 

Who  entitled  to  guardianship  of 5  452 

INJUNCTION— 

To  restrain  injury  daring  probate 81  887 

INSANE  PERSONS— 

When  guardian  may  be  appointed  for 14  454 

Appointment  of.  on  hearing 15  454 

Powers  and  duties  of  guardians  of 10  454 

Proceedings  for  restoration  of 17  454 


JUDGMENT— 

Against  administrator,  etc 15  414 

Against  decedent,  when  not  a  lien    . ^ .  17  415 

In  Particular  Actions. 

In  proceedings  to  contest  probate .  14  884 

JURISDICTION— 

Over  estate  in  several  counties 2  881 

L. 

LETTERS  OF  ADMINISTRATION— 

With  ¥rill  annexed,  to  be  signed  by  clerk 10  39J 

How  signed  and  form  of 11  890 

Who  may  obtain,  order  in  which  to  grant  *   ' 12  391 

Not  to  issue  to  partner IS  881 

Preference  of  persons  equally  entitled  to 18  891 

When  granted  in  discretion  of  court 14  891 

Minor,  when  entitled,  to  whom  granted 15  891 

Who  disqualified 10  891 

Not  to  issue  to  married  woman 17  892 


OF  PROBATE  PROCEDURE.  587 

Sec  Pat«* 
I>ETTERS  OF  ADMINISTRATION  (C<»»//«j<^</)— 

To  be  recorded 81  894 

When  to  issue  on  foreign  vrill 21  886 

May  be  issued  on  lost  will  established 80  887 

When  issued  after  final  settlement 80  448 

SpecuU  letters  may  be  issued  out  of  term  time 63  898 

AppHcation  for. 

Application  for,  how  made 18  892 

May  be  granted  at  regular  or  special  term 19  892 

Notice  of  application 20  892 

Contesting  application    .    . ' 21  892 

Hearing  application 22  892 

Evidence  of  notice 28  898 

Must  be  granted,  when 24  898 

Proofe  required  before  grant  of 25  898 

May  be  granted  to  others  than  those  entitled 26  398 

Revocation  of. 

When,  will  be  revoked 27  883 

Petition  filed,  citation  to  issue 28  898 

Hearing  of  petition 29  898 

Prior  rights  of  relatives 80  894 

Revocation  on  subsequent  probate  of  will 59  899 

See  Ex€cuiors  and  AdministraUrs  ;    Wills. 

LETTERS  TESTAMENTARY— 

Form  of 9  890 

May  issue  after  final  settlement 30  448 

See  Executors  and  Administrators. 

LETTERS  WITH  WILL  ANNEXED— 

Form  of 10  890 

When  to  issue 2  888 

Petition  for.  when  to  be  filed 3  889 

In  case  of  disability  of  executor 6  389 

Authority  of  administrator  with 8  389 

To  be  signed  by  clerk 8  389 

See  Extcuiors  and  Administrators. 

LIFE  ESTATEr- 

Termination  of 19  451 

LIMITATION— 

General  Provisions. 

Contesting  will  after  probate 22  386 

Disability,  when  available  on  contest  of  will 27  387 

Time  during  vacancy  in  administration,  effect  of     .       ...  12  414 

Action  on  guardian's  bond 55  462 

For  recovery  of  property  sold  by  guardian 56  462 

I-OST  WILL— 

Proceedings  in  probate  of 28  387 

See  WiJl. 
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17 

992 

4 

389 

17 

392 

10 
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11 

419 

12 

419 

13 

420 

12 

391 

5 

452 

M. 

Sec.      Pkge. 
MARRIAGE— 

Extinguishes  authority  of  executrix 

Administratrix,  effect  of 

MARRIED  WOMAN— 

Not  to  be  executrix  unless  named  so  in  will 

Cannot  be  appointed  administratrix 

MINING  CLAIMS— 

Household,  in  probate  proceedings 

Petition  for  sale 

Order  to  show  cause 

Order  for  sale 

MOTHER— 

Rank  in  order  of  persons  entitled  to  administer   ...... 

When  entitled  to  guardianship  of  minor 

N, 

NOTICE— 

In  Special  Proceedings. 

Of  hearing  petition  for  probate 

Of  probate  of  foreign  will  .    .    .    .* 

Of  application  for  letters  of  administration 

To  creditors,  to  present  claims 

NUNCUP.VnVE  WILI^— 

Proceedings  in  probate  of 

lb.  

See  Wills. 

O- 

OBJECTIONS— 

To  granting  letters  of  administration,  when  filed 8        889 

OLOGRAPHIC  WILL— 

How  proved 12       884 

ORDER— 

In  Special  ProccedingB. 

To  custodian  to  produce  will 

To  show  cause  why  probate  should  not  be  revoked 

Of  right  to  administration,  precedence 

For  probate  sales 

lb.  

See  Motions. 
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589 


PARTITION— 

Share  of  infant  to  be  paid  to  guardian 

PARTNER— 

Administratrix  cannot  be 

Rights  in  estate  of  deceased 

PARTIES— 

Executors,  who  to  be  joined 

Infont  to  appear  by  guardian 

Administrator,  when  may  sue  alone 

PAYMENT  OF  DEBTS  OF  DECEDENT— 

When  will  provides  for,  it  must  govern 7   .    .    . 

If  provision  insufficient,  proceedings  thereon 

Estates  subject  to  debts 

See  EstaUi  of  Deceased  Persons  ;  Executors  and  Admin- 
isiraiors. 


PENALTY- 


For  failure  to  deliver  will 

Attachment  for  refusal  to  produce  wi«l 


PETITION— 

In  probate  proceedings 

n.  

For  sales  of  property  in  probate 

lb,  

/b.  

See  Wills;  Probate  of  Wilis :  Executcts  and  Adminis- 
trators, 

PLACE  OF  TRIAL— 

Proceedings  in  probate,  where  to  be  transferred 

Transfer  of  probate  proceedings  not  to  change  rig^t  to  ad- 
minister    •   •  • 

Re-transfer,  how  made 

When  proceedings  to  be  returned  to  original  court 

PROBATE  court- 
To  appoint  guardians 

PROBATE  PROCEEDINGS— 

Jurisdiction  and  Proceedings  in  General* 

When  exercised  over  estates 

When  decided  by  first  application 

Court  may  determine  all  questions  as  to  advancements   .    .    . 

Orders  and  decrees  to  be  entered  in  minutes 

How  often  publication  to  be  made 

Recorded  decree  or  order  to  impart  notice 
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PROBATE  PROCEEDINGS  {CaniiftueJ)-' 

Jurisdiction  and  Proceedings  In  General, 

Citation,  how  directed  and  what  to  contain 4 

When  issued  without  order  of  judge 5 

Citation,  how  served 6 

Citation,  when  a  substitute  for  p-.rsonni  notice  . 7 

To  be  scr\'ed  five  days  before  rrti:rn 8 

Published  description  of  real  estiiie 9 

Practice  and  proceedings  in 10 

New  trials  in 11 

Issues  joined  in.  how  tried  and  disposed  of 12 

New  trial,  how  and  when  moved  for 18 

Court  to  appoint  attorney  for  minor  or  absent  heirs,  etc.,  when  14 

Compensation  for  attorney  of  absentee 14 

Decree  relating  to  homestead  and  effect  thereof   .       ,   .    .    .  15 

Costs,  by  whom  paid  in  certain  cases 16 

Court  may  remove  executor,  etc.,  for  contempt 17 

Service  of  process  on  guardian 18 

Court  may  order  investment  of  moneys  of  estate 42 

Disqualification  of  Judge  and  Transfer  of  Administration, 

When  judge  not  to  act 66 

Judge  being  disqualified,  proceedings  to  be  transferred,  where  67 

Transfer  not  to  change  right  to  administer 68 

Re-transfer,  bow  made 68 

When  proceedings  to  be  returned  to  original  court 69 

Power  of,  at  chambers 8 

Production  and  Proof  of  Wills. 

Custodian  of  will  to  deliver  same  to  whom I 

Penalty  fornegiect  to  do  so 1 

Who  may  petition  for  probate  of  will  .       2 

Contents  of  petition 3 

When  executor  forfeits  rights  to  letters   .    .    .    . ' 4 

Will  to  accompany  petition 5 

Presentation  of  will  to  be  prayed  for  and  enforced 5 

Notice  of  petition,  how  given 6 

Heirs  and  named  executors  notified 7 

Petition  may  be  presented  in  chambers 8 

Hearing  and  proof  of  will,  when 9 

Who  may  appear  and  contest 10 

Probate,  when  no  contest 11 

Olographic  wills,  probate  of 12 

Wills,  proved  in  other  States,  to  be  recorded 19 

Proceedings  on  production  of  foreign  will 20 

Hearing  proofii  of  probate  of  foreign  will 21 

Proof  of  lost  or  destroyed  will 28 

Must  have  been  in  existence  at  time  of  death 29 

To  be  certified  and  recorded  and  letters  granted 30 
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Sec.     Page. 
PROBATE  PROCEEDINGS  (CV?*f/#i««*rf)— 

Production  and  Proof  of  Wills. 

Court  to  restrain  injurious  acts  of,  pending  proceedings  .    .   . 

Probate  of  nuncupative  wills,  how 

Additional  requirements 

Omteating  Predate. 

Contestant  to  file,  grounds  of  contest 

Judgment 

Witness,  who,  and  how  may 

Proof  of  handwriting 

Testimony  reduced  to  writing 

If  proved,  certificate  to  be  attached 

Will  and  proof  to  be  filed  and  recorded ' . 

Contest  ot  nuncupative  wills 

Contesting  Will  after  Probaie, 

To  be  within  a  year 

Citation  to  be  issued 

Hearing  on  proof  of  service 

Judgment,  what 

On  revocation,  powers  of  executors  cease 

Costs  and  expenses,  by  whom  paid 

Probate,  when  conclusive 

Time  given  to  inliaints  and  others 

PUBLICATION— 

See  EstaUs  of  Deuastd  Persons. 

R. 

RECORD— 

Transcript  of,  evidence  of  executor's  authority 65  400 


S. 


SPECIAL  ADMINISTRATORS- 

When  appointed 

Special  letters  may  be  issued  in  vacation 

Preference,  to  whom  given 

To  take  oath  and  give  bond 

Duties  of 

When  powers  of,  to  cease 

To  render  account 

See  Rxecmtors  and  AdministreUors^ 


T. 


81 

887 

8*2 

887 

88 

388 

13 

884 

14 

884 

15 

8H5 

15 

885 

16 

886 

17 

885 

18 

885 

84 

888 

22 

868 

23 

886 

24 

886 

24 

886 

25 

886 

26 

886 

27 

887 

27 

387 

52 

897 

53 

898 

54 

898 

55 

896 

66 

396 

57 

896 

68 

396 

TRANSCRIPT— 

Of  proceedings  in  probate,  evidence  of  executor's  authority  ,  65        400 


692  INDEX  TO  CODE 


* 


Sec.   PaC*' 


66 

40O 

67 

40O 

68 

4.1] 

68 

401 

69 

401 

TRANSFER— 

OJ  AdminisiratioTM, 

When  judge  not  to  act 

Judge  being  disqualified,  proceedings  to  be  transferred*,  and 

where 

Transfer,  not  to  change  right  to  administer 

Re-transfer,  how  made 

When  proceeding  to  be  returned  to  original  court 

In  Particular  Adiona  and  Proceedings. 

To  revoke  probate 24        386 

W. 

WILLS— 

Jurisdiction. 

Custodian  of  win.  to  whom  to  deliver  it 

Penalty  for  non -delivery  of  will 

Petition,  NoticCy  and  Proof  of. 

Who  may  petition  for  probate  of 

Contents  of  petition 

When  executor  forfeits  right  to  letters 

Order  for  production  of,  to  whom  directed 

Penalty  for  disobedience  of  order 

Notice  of  petition  for  probate,  how  given 

Who  to  be  notified  and  how 

Petition  may  be  presented  at  chambers 

Hearing  proof  of  wills,  alter  proof  of  service  of  notice  .    .    . 

Who  may  appear  and  contest  will 

Testimony  required  to  prove  will 

Probate  of  will,  where  there  is  no  contest 

Olographic  wills 

Contesting  Probate  of  Wills. 

Contestant  to  file  grounds  and  petitioner  to  reply 

Judgment     

Witnesses,  who  and  how  many  may  be  exammed 

Proof  of  handwriting,  when  admitted 

Testimony  reduced  to  writing,  for  further  evidence 

If  proved,  certificate  to  be  attached 

Will  and  proof  to  be  filed  and  recorded 

Probate  of  Foreign  Will, 

Wills  proved  in  other  State,  when  and  where  to  be  recorded 

Proceedings  on  the  production  of  foreign  will 

Hearing  proof  of  probate  of  foreign  will 


1 

382 

1 

382 

2 

382 

3 

382 

4 

382 

5 

383 

6 

383 

6 

383 

7 

383 

8 

383 

9 

384 

10 

384 

11 

384 

11 

384 

12 

384 

13 

384 

14 

384 

15 

385 

15 

385 

16 

385 

17 

385 

18 

385 

19 

'  385 

20 

»^ 

21 

385 

OF  PROBATE  PROCEDURE.  593 

Sec.  Page. 
WlLl^  {Continued)'- 

Ckmfeding  Will  after  Probate. 

Probate  may  be  contested  within  one  year 22  386 

Citation  to  be  issued  to  parties  interested 28  386 

Hearing  on  proof  of  service 24  386 

Petitions  for  revoke  of  probate,  how  tried 24  386 

What  judgment  to  be  rendered 24  386 

On  revocation  of,  power  of  executor,  etc.,  ceases 25  386 

Costs  and  expenses,  by  whom  paid 26  386 

Probate,  when  conclusive 27  887 

One  year  after  removal  of  disability  given   to  infants  and 

others 27  387 

Probate  of  Lost  or  Destroyed  Wills. 

Proof  of  lost  or  destroyed  will  to  be  taken 28  387 

Must  have  been  in  existence  at  time  of  death 29  387 

To  be  recorded  and  letters  granted 30  387 

Court  to  restrain  injuries  during 31  387 

Probate  of  Nuncupative  WUls. 

When  and  how  admitted  to  probate 32  387 

Additional  requirements  in  probate  of 33  388 

Contest  and  appointment  to  conform  to  provisions  as  to  other 

wills   . 34  888 

WITNESSES— 

Testimony  of 

Ho^many  required  to  prove  contested  will 11  384 

How  many  for  uncontested  will 15  386 


16 
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INDEX 


TO 


ACT  IN   RELATION  TO  ESTATES   OF   DECEDENTS, 


Sec.  P^ice. 

ACTION— 

To  correct  defect  in  certificate  of  acknowledgment 19  63 

ADVANCEMENT— 

What  i»  deemed 14  76 

Effect  of 34  66 

Effect  of,  when  heir  advanced  to  dies  before  testator    ....  16  70 

When  deemed  ademption 35  69 

Value  of,  how  determined 15  76 

Constitutes  part  of  distributive  share 12  76 

When  in  excess  or  insufiicient.  effect  of 13  76 

AGREEMENT— 

Of  sale  not  a  revocation  of  will 22  64 

AT-IEN— 

Inheriting,  when  must  claim  or  be  barred 20  77 

Resident,  may  take  by  succession     ,    .   .   .  j, 20  72 

When,  does  not  claim  inheritance 21  77 

ALTERATION— 

Of  interests  disposed  of  by  will,  when  a  revocation  of  will  .    .  29  65 

Of  interests  disposed  ot  by  will,  when  does  not  revoke  will    .  28  65 

AMBIGUITY— 

In  will,  bow  construed 7  67 

ANNUITY— 

Defined 1  76 

When  due 12  72 

AUTHORITY— 

Of  executor  to  ajypoint  executor,  void 16  72 

B. 

BEQUEST— 

When  does  not  lapse  by  death  of  legatee 35  €6 


ESTATES  OF  DECEDENTS. 


595 


Sec.     Pace. 


BKQUESTS  {ConiiHued)^ 

To  heirs,  relatives,  etc.,  effect  of 

How  divested 

Conditional,  defined 

Conditional,  vests,  when 

To  several  persons,  effect  of 

What  is  ademption  of 

Of  income,  when  accrues 

See  Will.  Sec.  5, 12,  p.  62 ;  27,  29,  pp.  64,  65 ;  6.  p.  67 ; 
16. 17,  pp.  67.  68 ;  21,  26,  pp.  68. 60;  Le^racy. 

C. 

CANCELLATION— 

Of  will,  when  operates  as  revocation 

Of  will,  proof  of,  how  made 

CHILD— 

See  Sec.  81,  p.  65,  and  Sec.  34.  p.  66. 

CODICIL— 

See  Will,  Sec.  15.  p.  6:).  and  Sec.  30,  p.  65. 

CONDITIONS— 

In  will,  what    .    ,     .  *. 

In  will,  effect  of 

In  will,  what  deemed  performed 

SubsequenL 

In  will,  what 

CONDITIONAL— 

Will,  when  may  be  denied  probate 

See  Bequest,  Sees.  29,  31.  p.  69. 

Devise  or  bequest,  what 

Devise  or  bequest,  when  vests 

CONVERSION— 

Directed  by  will,  when  takes  effect 

CORPORATION— 

When,  cannot  take  by  will        

COURT— 

Duty  of  probate,  where  alien  heir  neglects  to  claim  property 

CREDITOR— 

Competent  witness  to  will 

D. 

DEATH— 

Of  devisee  or  legatee  before  testator,  effect  of,  on  testamentary 
disposition 


18 

6S 

26 

69 

29 

69 

81 

69 

34 

69 

35 

69 

10 

71 

19 
20 


33 


11 


68 
64 


30 

69 

81 

69 

32 

C9 

i]9 


62 


29 

69 

31 

69 

22 

68 

5 

62 

21 

77 

11 

62 

35 


66 
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DEATH  {ConHHued)— 

Of  devisee  or  legatee  before  testator,  effect  of  on  testamentary 

disposition 

Of  devisee  before  testator  does  not  affect  interest!  in  remainder 
Distribution  of  property  when  decedent  leaves  no  issue  nor 

husband  nor  wife 

DEBT— 

Property  of  intestate,  how  disposed  of  in  payment  of  ...    . 
Property  of  testator,  how  disposed  of,  in  payment  of  ...    . 

Legacies,  how  charged  with 

lb, 

Liability  of  beneficiaries  for  testators 

DEFECT— 

>  In  description  in  will,  effect  of 

DEVISE— 

See  Will,  Sec.  5,  p.  62;  Sec.  12,  p.  62;  Sees.  27. 29.  pp.  64, 65; 

Sec.  36,  p.  66;  Sec.  6.  p.  67;  Sees.  U,  16,  p.  67;  Sec.  21. 

p.  68  ;    Bequest,  Sec  35,  p.  66;   Sec.  18,  p.  68;    Sees.  25, 

26,  29,  31.  34,  p.  69. 

When  does  not  lapse  by  death  of  devisee 

When  does  not  impair  rights  of  purchaser 

Title  passes  by  specific 

DEVISEE— 

See  Bequest,  Sec.  85.  p.  66;    Sec.  34,  p  69;      Will,  Sees.  27. 
28,  p.  69. 

DISTRIBUTION— 


Sec.       Page 


27 
35 

18 


24 


69 
66 

77 


2 

70 

3 

70 

4 

71 

5 

71 

21 

72 

68 


35         66 
8  71 

7  71 


Of  nronertv  of  intestates 

2 
3 
7 
8 
11 

73 

jh                       

73 

Of  property  of  intestote,  effect  of  advancements  on    .    .   . 

lb.                                  .    .   .   . 
a,                              .   .   .  . 

75 
75 
75 

DURESS— 

Will  or  revocation  thereof  procured  through,  may  be  denied 
probate 


61 


E. 


ESCHEATS- 


ESTATES— 

Of  intestates,  succession  to    ...    . 
Of  intestates,  how  distributed  .    .    . 

EXECUTION— 

Of  power,  see  Power. 

Of  will,  see  Will. 

Of  instruments,  see  Instruments. 

Of  codicil,  effect  of,  on  previous  will 


21 


2 
3 


15 


77 

73 
73 


63 
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EXECUTOR— 

Who  entitled  to  letters  as»  though  not  named 
Cannot  have  power  to  appoint  executor     .    . 

Not  to  act  till  qualified 

See  FersofuU  Representatives. 


Sec.      Page- 


15 

72 

16 

ri 

17 

11 

FATHER- 

When  estate  goes  to 

FRAUD- 

Will  procured  through,  void 

See  Deceit;  Dutess ;  Fraudulent ;  Menace;  Undue  In- 
Jluence. 


18 
3 


76 
61 


GIFT- 


G. 


In  view  of  death,  may  be  satisfied 

To  subscribing  witness  to  will,  when  void         

Subscribing  witness  may  take  as  much  by,  as  by  succession 

Certain  words  in  will,  when  words  -of  .    . 

Deemed  an  ademption  of  legacy,  when 

See  Bequest;  Devise;  Legmcy^ 


11 

71 

12 

62 

13 

63 

19 

68 

35 

69 

H 


HEIRS- 

Construction  of  word 

HUSBAND  AND  WIFE- 
Inheritance  between 


I. 


ILLEGITIMATE  CHILD- 

When,  takes  by  succession 

Mother  succeeds  to  property  of  intestate 

INCUMBRANCES— 

Imposed  on  devised  property 

INTENTION— 

Of  testator  to  govern  interpretation  of  will 

Ih.  

Of  testator,  how  ascertained 

Overrules  grammatical  construction 

Overrules  technical  meaning 

Substantial  compliance  with,  sufficient *   •    .    .    . 


13 


4 
5 

27 


67 


76 


75 
75 

64 


1 

66 

14 

72 

2 

66 

8 

67 

11 

67 

82 

69 
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INTEREST— 


Oj  Money. 


In  bequest  of  money,  when  accrues 
On  legacies 


INTERPRETATION— 

See  Will,  Sec.  1.  p.  66;  Sees.  12.  15.  17.  19.  2t.  22.  pp. 
67.  ee ;  Sec.  20.  p.  70. 

INTESTATE— 

Properly  of,  chargeable  with  debts 

See  Accession. 

INVENTORY— 

Specific  legatee  niust  make  and  deliver 


K. 


KINDRED- 

Degrcc  of.  how  established    . 
Series  of  degrees  of    .    .    .    . 

Direct  line  of 

Collateral  line  of 

Of  half-Mood  inherit  equally 


L. 


LEGACY—    . 

Sp>ecifTc 

•       Demonstrntive      

Annuity      , 

Residuary 

General * 

Property,  how  applied  to  payment  of 

How  applied  to  payment  of  debts 

To  kindred,  etc.  chargeable  only  alter  others    ....... 

Abatement  of 

Specific,  title  passes  by 

Possession  of,  how  obtained 

/*.  

For  life,  inventory  to  be  given 

Of  income,  when  accrues 

Mav  be  satisfied 

When  due /, 

Interest  on 

LEGATEE— 

Death  of.  before  testator,  nullifies  such  testamentary  disposition 

For  life,  must  make  inv-sntory.  etc 

Liability  of,  for  testator's  debts  .    .       

Sec  Ttstator. 


10 

13 


71 
7^ 


T^ 


71 


6 

75 

8 

75 

9 

75 

10 

75 

11 

75 

I 

70 

1 

70 

1 

70 

1 

70 

1 

70 

3 

70 

4 

71 

6 

71 

6 

71 

7 

71 

7 

71 

9 

71 

0 

71 

10 

71 

11 

71 

12 

75S 

18 

•72 

27 

69 

9 

71 

21 
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61 


Sec.  PaK«* 
LETTERS  TESTAMENTARY— 

Who  entitled  to ^^  "^ 

Executor  not  to  act  till  he  obtains 1^  72 

IMITATION— 

Words  of.  in  wUl ^®  ^ 

M. 

MARRIAGE— 

Effect  of.  npon  will  made  previously ^    ^ 

Sec  Husband  and  Wife. 

MARRIED  WOMEN— 

May  dispose  of  separate  property  by  will 4 

See  Wife, 

MENACEr- 

Sce  Duress* 

MORTGAGE^ 

On  property  not  a  revocation  of  will  ,.,......  27  64 

MOTHER— 

When  estate  goes  to 18         76 

Of  illegitimate  child  succeeds  to  his  property 5  76 

P. 

PERSONAL  PROPERTY— 

Real  property,  when  deemed    .    .   > 22  68 

Bequest  of,  see  Bequest;  Legacy;    Wiii. 

PERSONAL  REPRESENTATIVES— 

Property  of  intestate  passes  to 2  78 

To  distribute  property,  how 2  78 

Possession  of  legacy  obainable  only  from 7  71 

Inventory  by  legatee  for  life,  when  to  be  delivered  tj  .    ...  9  71 

See  Suctession;    WilU 

POSSESSION— 

Of  legacies,  how  obtained 7  71 

power- 
To  devise,  how  executed  by  terms  of  will 14         67 

To  executor  to  appoint  executor,  void    ...       ......  16  72 

PROBATE  COURT— 

Duty  of,  where  alien  h«ir  neglects  to  claim  property   ....  21  77 

PI^OOK- 

Of  nuncupative  will 17  63 

Of  destruction  or  cancellation  of  will,  how  made IM  63 
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IXDEX  TC)   ACT   IN  RELATION   TO 


PROPERTY- 

What  may  be  disposed  of  by  will 

Acquisition  oft  by  will,  see  Will, 

PURCHASER- 

Rigbts  oi,  from  devisee  not  impaired  by  his  conveyance,  wheiv 

R. 

REAL  PROPERTY— 

When  deemed  personaF,  after  testator's  d«ith 

RELATIONSHIP- 

Degrees  of,  how  computed,  Sec.  6  lo * 

Of  half-blood,  gives  right  to  succeed       

Succession  through  illegitimate,  when  allowed 

RELATIVES— 

Legacies  to,  when  chargeable  with  debts  of  testator     .... 

When  illegitimate,  take  by  succession 

Of  half-blood  succeed  alike  with  whole  blood 

Alienage  of,  does  not  affect  right  of  succession 

REMAINDERS— 

Death  of  devisee  before  testator  does  not  affect  certain  inter* 
ests  in 

REVOCATION— 

Of  will,  see  Will,  Sec.  8,  p.  61;   Sec.  »,  p.  62;  Sec.  14,  p.  63; 
Sees.  19  to  30,  pp.  63-4-5;  Sec.  18,  p.  72. 

S. 

SALE— 

Agreement  for,  see  Agreement,  Sec.  26.  p.  64. 

SATISFACTION— 

Of  legacies  and  gifts 

SEAMEN— 

May  make  nuncupative  will,  when 

SUCCESSION- 

Child  of  testator  bom  after  making  of  will,  takes  by   ...    . 
Child  of  te<(tator  unprovided  for  by  will,  takes  by,  when  .    .    . 

Defined 

Both  real  and  personal  property  pass  by 

To  whom  property  passes  by 

Distribution  of  property  received  by 

Illegitimate  child  takes  what  property  by 

Mother  of  illegitimate  child  to  take  by 

Computation  of  degrees  in  determining.  Sec.  6  to 

Exclusion  from,  by  advancement 


Sec     Ptigo-. 
1  6> 


8 


22 


28 


II 


17 


7t 


6» 


10 

75 

n 

75 

5 

75 

5 

71 

5 

7^ 

ir 

75 

2D 

77 

6» 


71 


63 


31 

(wi 

32 

65 

1 

73 

2 

73 

2 

73 

3 

73 

4 

75 

5 

75 

10 

75 

12 

76 
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Sec.      Page 


5>UCCESS10N  {Continued )-- 

Relatives  of  half-blood,  when  to  take  by    ...    . 

By  representation 

Aliens  may  take  by 

Persons  taking  by.  liable  Tor  debts  of  decedent   . 

SUCCESSORS  — 

See  Succession,  Sec.  11.  p.  75;  Sec,  19.  p.  77. 


T. 


U. 


11 

75 

19 

77 

20 

77 

22 

77 

TECHNICAL  WORDS— 

How  construed.  Sees.  11  and 12  07 

TENANT— 

When  several  devisees  take  as,  in  coromon *       34  69 

TESTATOR— 

See   Will,  Sees.  6.  9.  p.  62;  Sec.  19,  p,  68;  Sec.  24,  p.  €4; 

Sees.  31.  32,  p.  65 ;  Sec.  37.  p.  66.  ^ 

Property  of.  how  disposed  of  in  payment  of  debt 3  70 

Property  of,  payment  of  legacies 4  71 

%^ti  Bequ€st ;  Devist ;  Legacy:    Will. 

TIME— 

Words  in  will  relate  to,  what 20  68 

TITLE— 

Subsequently  acquired,  passes  by  will 

By  devise  by  will 

When,  passes  by  specific  devise  or  legacy 


37 

66 

36 

66 

7 

71 

UNDUE  INFLUENCE— 

Will  procured  by,  void 3  61 

W. 

WIFE— 

May  dispose  of  separate  property  by  will 4  61 

WILI^- 

Who  may  make . 

Procured  by  fraud,  etc.,  may  be  denied  probate 

Revocation  of,  obtained  by  fraud,  etc.,  void 

Married  woman  maydispose  of  her  separate  property  by  .    . 

Who  may  take  by 

Written,  how  executed 

17 


1 

61 

3 

61 

3 

61 

4 

61 

5 

62 

6 

62 

«)2 


IXDEX   TO  ACT  IN   RELATION   TO 


Sec 
WILL  {ConHnued)— 

Olographic, 

Defined 7 

Witness  to,  must  state  residence 8 

Conjoint  or  mutual 9 

Competency  of  subscribing  witne^  to 10 

Conditional 11 

Gift  by,  to  subscribing  witness,  when  void 12 

Creditors  competent  witnesses 12 

Witnesses  to,  when  entitled  to  devise  by 13 

Void,  unless  duly  executed 14 

Efffct  of  codicil  on 15 

Power  to  devise,  how  executed  by  terms  of 14 

Execution  and  construction  of  prior,  not  affected  by  the  code  19 

Child  bom  after  making  of,  takes  certain  share 31 

Children  nnprovided  for  by,  when  may  succeed 82 

Share  of  child  born  after  making  of,  out  of  what  p<ntion  taken       .  88 

Death  of  devisee  before  testator 84 

/b.  27-28 

I>evises  of  land  in,  how  construed 86 

Subsequently  acquired  title  passes  by 87 

Interpretation  of. 

According  to  intention I 

To  be  confined  to  written  will 2 

Rules  of,  to  be  observed 8 

Several,  to  be  taken  together 4 

AH  parts  to  be  considered  in 5 

Latter  pait  controls 5 

Distinct  clause  not  affected  by  indistinct 6 

In  case  of  ambiguity  or  doubt 7 

Words  to  be  taken  in  ordinary  sense 8 

Words  to  receive  operative  constniction 9 

Technical  words 11 

Technical  words  not  necessary 12 

To  avoid  intestacy 10 

Word  "heirs"  not  necessary  to  pass  for ^ .  18 

Of  devisee,  etc.,  of  real  pyroperty,  etc 15 

Of  devise  of  residi\e  of  real  property 16 

Of  devise,  as  referring  to  time  of  death 17 

To  what  time  words  refer 20 

Of  devise  or  bequest  to  a  class ' 21 

Of  words  of  donation  and  limitaticm * 19 

Of  directions  for  conversion 22 

By  what  law  governed 20 

Revocation  of. 

I'rocured  by  fraud  may  be  annulled ^ 

Of  mutual  will,  may  be  effected 9 


62 
62 
62 
62 
62 
62 
62 
6^ 
6H 
63 
67 
72 
65 
65 
65 
66 
69 
66 
66 


65 
66 
65 
67 
67 
67 
67 
67 
67 
67 
67 
67 
67 
67 
67 
67 
68 
6H 

68 
6K 
t;8 
70 


61 

6;2 


SSrrATES  OF   DKl^£D£NTS. 


WILL  {ConHmued)-^ 

Revocation  o/l 

Void,  unless  chily  rxt-t-uied 

Of  written  will 

Evidence  of 

Of  duplicate 

Of  subsequent  will 

Subsequent,  does  not  revive  prior  will 

By  marriage  and  birth  of  issue 

By  marriage  of  testator 

Contract  to  sell  property  disposed  of  by  wfll  is  not  . 
Incumbrance  on  property  disposed  of  by  will  is  not 

Conveyance,  when  is 

Conveyance,  when  is  not 

Revokes  codicil 

Provisions  relating  to,  apply  to  what  wills 

How  executed 

Requisites  to  make  \.ilid 

Proof  of 

Need  not  be  in  writing 

lb.  

AVITNESS- 

See  Win,  Sees.  6.  8.  12,  13, 17.  pp.  62-3. 

WORDS- 

IrUerpretation  of. 

To  be  taken  in  ordinary  sense 

When  ambiguous  and  doubtful 

Technical,  not  necessary  in  will 

To  receive  operative  construction  in  will 

Technical,  how  construed 

To  be  given  some  meaning  if  possible 

In  will  to  what  time  refer 

Of  donation  and  limitation  in  will    .    .    . 
See  iHterpretaticns. 

WRITING— 

Will  in,  how  executed 

Nuncupative  will  need  not  be  in  .    .    .    . 
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A(  T   KKVISINC;   THE   PROCEEDINGS  IN   JUSTICES 
COURTS  AND  PROVIDING  FOR  APPEALS 
TO  DISTRICT  COURTS  IN  CRIMI- 
NAL CASES. 


Sec  Page 

AC'I- 

When  takes  effect 107  IM 

ACQUITTAL— 

Proof  of  former,  how  pleaded 5  138 

ACTIONS  - 

How  commenced 1  138 

When,  may  be  tried  before  filing  complaint J  138 

Must  be  entered  in  docket 3  139 

Trial  of,  when  may  be  postponed 9  140 

The  bail  may  arrest  defendant  and  surrender  him 66  147 

Rules  for  determining  competency  of  witnesses  in 99  153 

When  husband  and  wife  are  not  competent  witnesses  in     .    .  100  153 

When  defendant  incompctetit  witness  in 101  153 

Against  bail  upon  their  undertaking 69  148 

Civil,  before  justice,  how  conducted 106  153 

AT  FIDAVIT— 

For  change  of  venue 7  13H 

Bail  must  in  all  cases  justify  by 7S  149 

That  e\idence  of  witness  is  material 82  150 

In  appeal  cases 91  lo2 

Informality  in,  does  not  invalidate  appeal 9.^  152 

Court  may  order  a  sufficient,  to  be  filed 93  152 

AFFIRMATION— 

See  Oatht 

APPKAI^ 

Who  may  take 90  Vd 

When  and  in  what  time,  may  be  taken IM)  1.V2 

How  taken 91  152 


PROCEEDINGS   IN   JUSTICES    COURTS. 


APPEAL  (Continued)^ 

Justice  must  transmit  papers,  and  certified  copy  of  entries  in 

docket 

Can  not  be  dismissed  for  insufficiency,  etc 

If  dismissed,  copy  of  order  must  be  remitted  to  justice  .    .    . 

Vacates  judgment 

Upon,  case  must  be  tried  tU  novo 

Sections  applicable  to.  Sec.  90  to 

ARREST— 

Police  officers  may.  before  complaint  is  filed,  when 

Form  of  warrant  of 

ARREST  OF  JUDGMENT— 

Motion  in,  defined 

On  what  defects  founded        

Effect  of 

Sections  applicable  to.  Sec.  41  to 

See  yudgment;    Trial. 

B. 

HAII 

Defendant  may  be  admitted  to.  at  any  time 

Admission  to,  defined 

Taking' of 

Defendant  may  deposit  amount  of 

lb.  

Money  deposited  as.  may  be  applied  to  payment  of  fine     .    , 

May  surrender  defendant 

Is  exonerated,  when 

May  arrest  defendant 

May  empower  any  suitable  person  to  arrest  defendant    .    .    . 

Form  of  undertaking  on 

Qualifications  of,  on 

Must  justify  by  affidavit 

On  allowance  and  giving  of,  defendant  to  be  discharged    .    . 

Deposit,  when  forfeited,  how  disposed  of 

Two  or  more  sureties  may  Ijecome  bail 

Sections  applicable  to,  59  to 

See  Forfeitnre  of  Bail;  Dtfendani. 
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144 
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44 

144 

59 

146 

60 

147 

61 

147 

62 

147 
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147 
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147 

71 

148 

72 

149 

73 

149 

74 

149 

70 

148 

72 

149 

74 

146 

c:i I ANGE  OF  VENUE- 

Sections  applicable  to,  1  to 
See  Venne. 


13         138 


nVIL  ACTION  — 

Before  justice,  how  conducted 
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\l>,\ 


606 


INDKX   TO   ACT   REVISING   THE 


CIVIL  CASES- 

Application  of  the  provisions  of  this  act  to  procedure  in     .    . 

COMMITTING  MAGISTRATE— 

Sections  applicable  to.  1  to 

See  Magistrate. 

COMPLAINT— 

Actions  must  be  commenced  by  filing 

Justice  must  note  time  ot  filing 

Must  be  immediately  filed  when  arrest  is  made  without  war- 
rant     

New,  must  be  filed  when  demurrer  is  sustained 

Failure  to  file  new,  discharges  defendant 

Sections  applicable  to,  1  to 

CONDUCT  OF  JURY— 

After  case  submitted,  from  Sec.  33  to 

Seey«ry. 

CONSTABLE—    ' 

Justice  may  depute  any  suitable  person  to  act  as 

Is  a  peace  officer 

CONSTRUCTION  OF  ACT 

CONTEMPT— 

What  acts  constitute 

In  presence  of  justice  may  be  punished  summarily 

When  warrant  of  arrest  may  issue  for 

Punishment  for 

Sections  applicable  to,  84  to 

CONVICTION— 

Proof  of  former,  how  pleaded      

COSTS- 

Judgment  for,  against  complaining  witness,  how  enforced  .    . 

In  proceedings  when  justice  sits  as  committing  magistrate,  to 

be  paid  by  county :    .   .    .    . 

COURT.  JUSTICE'S— 

Proceedings  and  actions  before,  how  commenced 

Proceeding  before,  to  be  entered  in  docket 

Authority  of.  on  removal  of  action 

Must  issue  venire  to  officer  to  summon  jurors 

May  issue  venire  to  officer  to  summon  additional  jurors     .    . 

Must  decide  questions  of  law 

When,  must  render  judgment 

May  apply  money  deposited  as  bail  to  payment  of  fine  .    .    . 

When  must  order  that  bail  be  exonerated 

May  refuse  to  accept  non-residents  of  county  as  bail  .... 
Non-residents  of  county  not  required  to  appear  befone       -    • 


Sec 
106 


102 
103 


153 


13        138 


1 

138 

1 

1S8 

1 

138 

12 

140 

12 

140 

13 

138 

38       143 


153 

153 


106        1.^ 


84 

151 

85 

151 

86 

151 

87 

151 

87 

151 

139 


51 

145 

105 

153 

1 

138 

3 

139 

8 

140 

18 

141 

18 

141 

32 

143 

47 

145 

64 

147 

65 

147 

72 

149 

82 

150 
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CRIMINAL  ACTIONS— 

Rules  of  determining  competency  of  witnesses  in  . 
See  Actions,  * 

CRIiMINAL  CASES  IN  JUSTICES'  COURTS— 

When  act  takes  effect 

^     General  provision  regarding 

D. 

DKFFXTS— 

Errors  when  not  material  in  cases  on  appeal 

DKKENDANT— 

Proceedings  when,  arrested  without  warrant 

To  be  discharged  on  bail 

May  waive  trial  by  jury 

Must  be  personally  present  before  trial  can  proceed    .    .  -.    . 

May  demur  to  complaint 

On  what  grounds 

■When  discharged  on  demurrer 

Must  be  taken  before  justice,  without  unnecessary  delay    .    . 

When,  waives  trial  by  jury 

Verdict  as  to  one  of  several  defendants 

When,  may  move  for  new  trial 

When  new  trial  may  be  granted 

When,  pleads  guilty,  court  must  render  judgment 

When  acquitted,  must  be  immediately  discharged 

lb,  

When  may  be  imprisoned 

When  may  be  discharged  from  imprisonment 

May  be  admitted  to  bail  at  any  time 

Admission  of,  to  bail  defined 

May  deposit  amount  of 

May  be  surrendered  by  bail 

May  be  arrested  by  bail 

May  appeal  to  district  court 

Must  file  affidavit  in  appeal 

When,  incompetent  as  a  witness 

Surrender  of,  Sections  applicable  to,  66  to 

See  Bail;  Appeal;  Surrender  of  Defendant;   THat;  AC' 
Hens;  yury,  and  Plea. 

DKMURRER— 

Pleading  on  the  part  of  defendant 

Grounds  of,  enumerated 

Effect  of,  if  allowed 

DISCHARGK— 

Of  jury,  in  certain  cases 

tb. 


OOCa 
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107 
107 


164 
154 


93       152 
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188 
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189 
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16 

140 

85 
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41 

144 
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47 
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146 
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55 
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146 

50 
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147 

62 

147 

65 

147 
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152 

91 
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67 
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140 

11 
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12 

140 

86 

148 
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Sec      Pjkft- 


DISCHARGE  {ConttHued)  — 

Of  defendant,  when  acquitted 

fb,  

DISPOSAI.— 

Of  deposit,  when  forfeited,  how  made 

DISTRICT  COURT— 

Appeals  to,  Sec  90  to 

See  Appeals, 

Appealed  cases  to  be  tried  de  novo 

Appeals  to,  Sections  applicable  to,  90  to 

DISTURBANCE— 

In  court 

DOCKET— 

Justice  of  the  peace  must  keep 

E. 

ERROR— 

Or  mistake,  when  not  material 

EXECUTION  OF  JUDGMENT— 

Sections  applicable  to,  47  to 

See  Attest  of  yudgnunt;  yudgmtnt;   Trial, 

F. 

FILING  OF  COMPLAINT— 

Time  of,  to  be  endorsed  on 

FINES— 

May  be  enforced  by  execution  as  in  civil  cases     .    .    . 

Duration  of  imprisonment  until  paid 

76.  

Money  deposited  as  bail  may  be  applied  to  payment  of 
Justice  may  punish  for  contempt  by  fine 

FORFEITURE- 

Of  bail  on  deposit 

In  what  cases  ordered 

When  and  how  discharged 

To  be  enforced,  how 

Of  deposit,  how  disposed  of 

Of  bail.  Sections  applicable  to.  68  to 

See  Bail, 

FORMATION  OF  THE  JURY— 

Sections  applicable  to.  16  to 

See  yury. 


50 

145 

53 

X4(; 

70 

148 

95 

152 

95 

152 

95 

152 

84 

131 

3 

n9 

9S       I5'i 


56       14& 


1       l3vS 


49 

145 

48 

145 

55 

146 

64 

147 

87 

151 

68 

1*^ 

68 

148 

6H 

143 

09 

14K 

70 

148 

74 

148 

27       \^ 


PROCEEDrNGS   IN  JUSTICES    COURlS. 


609 


G. 


GENERAL  PROVISIONS— 

Of  act.  Sections  applicable  to.  ^  to 


Sfc.     Page. 
108        158 


H. 


HUSBAND  AND  WIFE- 

When  are  incompetent  witnesses 


L 


IMPRISONMENT— 

Duration  of,  on  jmdgment  to  pay  fine 

Judgment  of  may  direct,  at  hard  labor 

Judgment  of,  how  enforced  ' 

Justice  may  punish  fbr  contempt  by 

INTERPRETER— 

Any  competent  person  may  be  required  to  serve  as 


100        153 


4S 

146 

48 

145 

65 

148 

87 

151 

83        150 


J- 

JUDGMENT— 

Motion  in  arrest  of 

On  what  such  motion  founded 

When  to  be  made 

Effect  of  arresting 

To  pay  fine,  duration  of  imprisonment  ...... 

For  fine,  how  enforced 

For  fine  and  imprisonment,  how  executed 

For  fine,  how  executed 

Appointing  time  for 

Of  acquittal 

Of  imprisonment,  how  executed 

Against  complaining  witness 

When  certified  copy  of,  to  be  delivered  to  officer 
Must  be  enforced  when  appeal  is  dismissed    .    .    .    . 

Appeal  vacates 

Arrest  of.  Sections  applicable  to.  41  to 

Execution  of.  Sections  applicable  to.  47  to 

See  Arrest  of  Jud^ent;   Triah 

JURORS - 

Qualifications  of,  in  criminal  cases 

How  summoned 

lb,  

18 
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144 

43 

144 

48 

144 

43 

144 

48 

145 

49 

155 

55 

146 

53 

146 

52 

146 

58 

I4n 

54 

146 

5L 

145 

55 
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94 

152 

05 

152 

44 

144 

56 

145 

17 

140 

J9 

141 

21 

141 
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JURORS  (Cotiiittued)^ 

Who  arc  disqualified  as  jurors 

Who  are  exempt  from  service  as 

See  Jury, 

JURISDICTION— 

Territorial,  of  jastices  of  the  peace 

JURY- 

Trial  by,  may  be  waived 

When  trial  by,  deemed  waived 

Formation  of 

May  retire  with  sworn  officer 

May  be  discharged,  when 

When  juror  becomes  incapacitated  during  trial 

When  discharged,  no  verdict  being  given 

Manner  of  taking  verdict  of 

When  more  than  one  defendant,  verdict  may  be  rendered  as 

to  one 

When  juror  incapacitated,  new,  may  be  impaneled     .... 
After  case  submitted  to,  cannot  be  discharged  except,  when  . 

Formation  of.  Sections  applicable  to,  16  to 

See  Jurors, 

JUSTICES  COURT— 

Proceedings  and  actions  before,  how  commenced 

JUSTICE  OF  THE  PEACE— 

Must  keep  docket 

May  issue  order  requiring  any  competent  person  to  act  as  in- 

terpreter 

Must  issue  subpoena 

Must  indorse  on  subpoena  order  for  attendance  of  witness 

out  side  of  county 

May  punish  for  contempt 

Contempt  in  presence  of,  may  be  punished  summarily    .    .    . 

Acts  for  which,  may  punish  for  contempt 

May  issue  warrant  of  arrest  for  contempt 

How  may  punish  for  contempt 

On  appeal  cases,  must  transmit  papers,  etc 

Copy  of  order  of  dismissal  must  be   remitted  to 

Territorial  jurisdiction  of.  in  criminal  cases 

May  depute  any  suitable  person  to  act  as  constable  .    . 

Appointment  must  be  in  writing 

Proceedings  when,  sits  as  committing  magistrate 

Application  of  act  to  proceedings  in  civil  cases  before    .    .    . 

Civil  actions  before,  how  conducted 

See  Courts,  Justices';  Magistrate, 
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36 
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143 

37 

143 

34 

143 

35 
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38 

143 
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83 

150 

79 

150 

82 

150 

84 

151 

85 

151 

84 

151 

86 

151 

87 

151 

92 

153 

94 

152 

98 

153 

102 

153 

102 

l.V^ 

105 

153 

106 

153 

106 

153 

LAW- 


Cburt  to  decide  questions  of 


32        143 
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M. 


MAGISTRATE— 

Bail  must  be  acknowledged  before 

Bail  must  justify  before,  how 

May  examine  bail  as  to  suflHriency 

Upon  allowance  of  bail,  make  and  sign  order  discharging  de- 
fendant   

May  refuse  to  accept  non-resident  of  county  as  bail     .... 

May  allow  more  than  two  sureties  to  justify 

Process  requiring  attendance  before,  is  a  subpcena 

Proceeding  when  justice  sits  as  committing  magistrate       .    . 
See  Justice  of  the  Peace:  Courts  Justice's. 

MALICIOUS  PROSECUTION— 

Complaining  witness  must  pay  costs  in 

MARSHAL— 

Of  incorporated  city  is  a  peace  officer 

MONEY  ON  DEPOSIT- 

See  Bail;  Forfeiture  of  BaiL 


N. 


Sec.     Pajce- 


71 

148 

73 

149 

73 

149 

74 

149 

72 

149 

72 

149 

78 

149 

105 

158 

50 

145 

103 

158 

NEW  TRIAL— 

As  to  some  defendants  when  jury  fells  to  agree 35        148 

NOTICE- 

Of  surrender  by  bail 65        147 

O 

OATH  - 

Complaint  must  be  made  under 

Form  of,  to  be  administered  to  jury 

To  be  administered  to  officer  in  charge  of  jury 

To  be  administered  to  bail  concerning  their  sufficiency  .    .    . 

OFFICER— 

Summoning  jurors,  must  return  venire  to  court 

Who  is  peace 

Peace,  defin.ed' 

P. 

PEACE— 

Proceeding  relative  to  binding  any  person  over  to  keep  the    .    «     104        163 


1 

188 

30 

142 

38 

148 

73 

149 

20 

141 

103 

153 

108 

158 
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PEACE  OFFICER- 

Must  serve  subpoenas  when  delivered  to  him 81  150 

Must  make  written  return  of  the  service,  without  doUiy  ...  81  150 

Deftned     .  ^ 103  15S 

PLEA— 

Must  be  oral,  and  entered  in  minutes 5  129 

Different  kinds  of 4  139 

How  pat  in  and  form  of 5  130 

Of  guilty,  form  of 5  130 

Of  not  guilty,  form  of 5  130 

Of  former  conviction,  form  of 5  130 

Of  fOfn>er  acquittal,  form  of 5  130 

Other  than  that  of  guilty,  proceedings 5  139 

POLICE  OFFICERS-^ 

May  arrest  before  contplaint  is  filed,  when I  138 

POLICEMAN— 

Of  incorporated  dty  is  a  peace  officer 108  155 

POSTPONEMENT— 

Of  trial       9  140 

PROCEEDINGS  IN  JUSTICE'S  COURT— 

How  coimnenced 1  138 

When  defendant  arrested  wlthotrt  warrant 1  138 

Relative  to  binding  over  person  to  keep  the  peace 104  155 

When  juiitice  sits  as  committing  magistrate 105  155 

PROVISIONS,  GENERAl^ 

Of  act,  Sections  applicable  to,  96  to 108  154 

PUNISHMENT  OF  CONTEMPT— 
See  Contempt. 


R. 


RECOGNIZANCE- 

Justice  may  require  material  witness  to  enter  into,  when)    .    .  92        152 

REMOVAL  OF  ACTION— 
See  Venue. 

RULE- 

Of  evidence  in  criminal  cases 99        15$ 


S. 


sheriff- 
Is  a  peace  officer ,         103       15S 

&UBPCENA— 

Defined 78       149 

Wheli  must  isMie 79       15P 
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SUBPCENA  {Continued)^  . 

Form  of .» 

H  ow  and  by  whom  served 

Disobedience  to,  how  punished 

For  witness  outside  of  county,  how  endorsed 

Must  be  served  by  any  peace  officer  when  delivered  to  him 
Peace  officer  serving,  must  make  written  return  .  .  •  '  . 
If  books,  papers  or  documents  required,  must  be  stated  in 

Sections  applicable  to,  78  to 

See  WUness 

SURRENDER  OF  DEFENDANT— 

By  bail,  how  made 

Defendant  arrested  for  purpose  of 

Money  to  be  refunded  on 

Sections  applicable  to,  65  to 

See  Bail;  Forfeiture  ef  Bail, 
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150 
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150 

81 

150 

81 

150 

80 
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83 

149 

65 

147 

f{6 

147 

67 

148 

67 

147 

T. 


TRIAL— 


When  may  be  postponed 

Presence  of  defendant  necessary 

/6.  

Questions  of  law,  how  decided 

Practice  when  juror  becomes  sick 

Motion  for  new,  when  made 

When  new,  may  be  granted 

By  jury,  when  deemed  waived 

Sections  applicable  to,  30  to 

New,  and  arrest  of  judgment.  Sections  applicable  to,  41  to  .    . 
See  yudgment;  Court,  justice's;  Magistrate;  yusticet 
of  the  Peace, 
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140 

31 

143 

32 

143 

38 

143 

41 

144 

42 

144 

16 

140 

38 

142 

44 

144 
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UNDERTAKING— 

For  the  appearance  of  defendant 

Certified  copy  of,  to  be  delivered  to  officer,  when 
Bail  is  put  in  by  a  written 


61 

147 

65 

147 

71 

148 

V, 


VENUE— 


Application  for  change  .  .  . 
How  made  and  when  granted 
Order  of,  papers  transmitted  . 
Proceedings  on  change  of  .  . 
Power  of  court  on  change  of 
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139 
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139 

8 

140 
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140 
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VERDICT— 

When  jury  is  discharged  without 

Manner  of  taking 

As  to  one  of  several  defendants 

MiKt  be  entered  in  nnnute»  of  court 


W. 


• 


37 

W 

34 

145 

35 

143 

34 

14S 

1 

138 

2 

138 

2 

138 

2 

138 

13 

140 

86 

151 

13 

138 

WARRANT  OF  ARREST- 

Proceedings  when  defendant  arrested  without  ....... 

Form  of    .    , 

\f  ust  be  in  the  name  of  the  people 

Must  specify  what   . 

Must  be  served  without  unn»:essary  delay 

Justice  may  issue,  for  contempt 

Sections  applicable  to,  1  to 

WiFi:- 

Husband  and,  when  are  incompetent  witnesses IW       153 

WITNI^SS— 

Subpoena  for,  defined 

Form  of  subpoena  for 

Subpoena  for,  how  served  and  by  whom     .    .  , 

Compelling  attendance  of,  outside  of  county 

Refusal  to  appear,  guilty  of  contempt 

How  punished ^. 

Complaitiing,  must  pay  costs  in  malici6us  prosecution    .    .   . 

Judgment  against  complaining,  how  enforced 

Recognizance  for  appearance  required  of,  when 

Rules  for  determining  competency  of 

When  husband  and  wife  are  incompetent 

When  defendant  is  incompetent  . 

See  ^bpoena. 
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ACCESSORIES— 

Before  the  fact,  same  as  principals 

May  be  indicted,  how 

ACQUITTAL— 

Effect  of,  for  higher  offense 

Upon  application  for  new  trial 

AFFIDAVIT— 

For  postponement  of  trial 

APPEALS— 

Where  to  be  heard  and  determined 

ARREST— 

By  condmctor  or  other  person  in  charge  of  railway  train,  when 

I3oors  and  windows  may  be  broken 

Duty  of  person  making,  without  warrant 

B. 

BIAS— 

Grounds  of  challenge  for  implied 

Implied,  tried  by  the  court 

BILL  OF  EXCEPTIONS— 

In  what  case  may  be  taken 
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For  implied  bias,  ground  of 
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Sec  221,  relative  to  disposition  of  issues  on  the  calendar, 
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Sec.  223,  relative  to  postponement  of  trial,  amended   .... 


» 

122 

23 

124 

24 

124 

25 

124 

26 

124 

27 

124 

29 

124 

SO 

125 

3 

II'J 

5 

120 

1 

119 

18 

123 

122 


1 

119 

2 

119 

3 

120 

4 

120 

5 

120 

6 

120 

7 

121 

8 

122 

9 

122 

10 

122 

11 

122 

12 

122 

13 

122 

14 

122 

15 

12J 

16 

123 

17      123 


18 

125 

10 

123 

20 

12$ 

21 

123 

22 

m 

THE  CRIMINAL  PJaACTICE  ACT.  Gl7 
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FORCE— 
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G. 
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Challenge  of.  bow  tried 9       122 

GRAND  JURY— 

Sec.  120  of  act  of  1878.  relating  to  challenge  to  individual 
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Challenge,  how  tried  .    .   .  • 9       122 
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INDICTMENT— 

What  prosecutions  must  be  by 7  121 

Must  charge  but  one  offense 10  122 
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Arise  when 19       123 
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JUDGMENT— 
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LAW— 
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MAGISTRATE— 
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Effect  of  new 35  125 
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Doors  and  windows  may  be  broken,  when 
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Of  certificate  in  organization  of  telephone  companies     ...  82 

Of  agreement  in  organization  of  private  corporations  ....  78 

Of  certificate  of  organization  of  telegraph  companies     ...  80 

ADOPTION  OF  CHILDREN— 
See  Children, 
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Act  incoiporating,  amended 61 

ANDEHLIN.  OLEF— 

Name  changed  to  Olofa  Andehlin 186 

ANDERSON— 

Name  of  Alexander  Hedquist  changed  to  Alexander  S.  180 

ANIMALS.  DISEASED - 

To  prevent  importation,  selling  or  running  at  large  of   .    .    .  28 

APPROPRIATION— 

For  salary  of  Territorial  superintendent  district  schools     .   .  463 

For  salary  of  auditor  of  public  accounts 463 

For  salary  of  Territorial  librarian .    468 

For  salary  of  Territorial  treasurer 468 

For  printing  and  contingent  expenses 464 

For  incidental  expenses  of  auditor,  treasurer,  librarian,  etc.  .  464 

For  rent  of  public  offices 464 

To  pay  witnesses,  1882-3 464 
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To  J.  R.  Wilkins,  clerk  Second  District  Court 464 

To  Benjamin  Bachman,  deputy  clerk  First  District  Court  .    .  464 

To  Samuel  R.  Thurman,  legal  services 464 

To  O.  J.  Averill,  clerk  Third  District  Court 464 

To  M.  H.  Peck,  sealer  weights  and  measures,  for  office  rent  565 

To  Omaha  Herald,  books  and  stationery 465 

To  Deseret  News,  extra  composition  on  school  reports   .    .    .  466 

To  W.  C.  Spencc,  clerk  hire 465 
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APPROPRIATION  {Con/inued)— 

To  Thomas  S.  Higham,  clerk  hire 465 

To  John  W.  Turner,  services  and  expenses  in  Welcome  case  465 

To  Jesse  W.  Fox,  salary  as  surveyor-general 465 

To  A.  C.  Call,  sheriff  Rich  County 465 

To  Sheeks  &  Rawlins,  legal  service 465 

To  auditor  of  public  accounts,  to  employ  counsel  for  1884-5  465 

To  P.  H.  Emerson,  Arthur  L.  Thomas,  Samuel  R.  Thurman 
and  Warren  N.  Duscnberry,  members  of  Committee  on 

Compilation  and  Revision 465 

To  Emery,  Sanpete,  Uintah,  Wasatch,  Kane,  Box  Elder  and 
Garfield  Counties,  to  assist  in  building  wagon  roads  and 

bridges 466 

To  Utah,  Morgan  and  Millard  Counties,  to  build  roads  and 

bridges 467 

To  Ashton  Nebeker,  for  losses  on  Territorial  taxes 467 

To  W,  D.  Johnson,  jr.,  on  accoant  of  delinquent  taxes     .    .  467 

To  H.  H.  Clufr,  Utah  County;  W.  H.  Clark,  Sevier  County; 
L.  H.  Ridd,  jr.,  San  Juan  County;  H.  O.  Crandall, 
Emery  County;  Archibald  McKinnon,  Rich  County; 
J.  D.  Smith,  Millard  County;  Hyrum  Belnap  and  Gil- 
bert Belnap,  Weber  County;  W.  R.  Judd.  Tooele 
County ;  for  relief  on  account  of  delinquent  taxes   ...  468 

To  Nephi  W.  Clayton,  for  examining  court  certificates  ...  468 

'  To  A.  C.  Emerson,  clerk  First  District  Court 468 

For  contingent  expenses  of  the  House  of  Representatives  468 

To  Joseph  A.  West,  for  200  copies  map  of  Utah 468 

To  Iron  and  Washington  Counties,  for  wagon  roads  ....  468 

To  Iron,  Cache  and  Summit  Counties,  for  wagon  roads     .    . 
To  A.  E.  Merriam,  Sanpete  County,  on  accoant  of  uncollected 

taxes 

To  Deseret  University,  for  education  of  deaf  mutes    ....  469 
For  expenses  of  reception  of  Wyoming  Legislature     ....                   469 
To  James  Jack,  amounts  paid  for  collecting  fines  and  for- 
feitures    469 

To  Hiram  Belnap,  for  uncollectible  taxes 469 

To  John  W.  Taylor,  minute  clerk 
To  Moroni  L.  Pratt,  usher  .    .    . 

For  contingent  expenses  of  Council 469 

To  William  Reeves,  for  uncollectible  taxes 470 

To  Salt  Lake  and  Juab  Counties,  to  repair  roads  and  bridges 
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To  the  Governor,  contingent  expenses  of  executive  office  .    .  470 

To  Joseph  A.  West,  minute  clerk 

To  George  WooUey,  usher 

To  print  the  record  of  marks  and  brands 
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ASSESSMENTS— 

See  Corporations, 

ASSESSOR— 

When,  may  collect  taxes  at  any  time 134 

AUCTIONEERS— 

Mast  be  licensed  by  county  courts 88 

AUDITOR  OF  PUBLIC  ACCOUNTS— 

To  issue  warrant  to  jurors 25 


B. 

BOARDING  HOUSES— 

Amending  act  tor  protection  of  keepers  of 2(S 

BOUNDARY— 

Of  Utah  and  Wasatch  Counties  changed 67 

Of  Kane,  Iron  and  Washington  Counties,  act  relating  to 

amended 68 

BROKERS— 

Must  be  licensed  by  counly  courts 88 
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CERTIFICATE— 

Of  partnership  (See  Partnership). 

To  be  issued  to  jurors 25 

Required  in  formation  of  telephone  companies 32 

CHARTERS,  AMENDED— 

Sec  City  Charters. 

CHANGE— 

Of  name  of  John  M.  Nevenhurst  to  Hurst 

Of  name  of  Hans  Olsen  to  Hans  O.' Hansen 

Of  name  of  Louis  Strusberg  to  Strasburg 

Of  name  of  Alex.  Hedquist  to  Alex.  S.  Anderson 

Of  name  of  Olef  Andehlin  to  OIo&  Andehlin    ....... 

Of  name  of  John  Conrad  Naile  to  Naegle 

Of  name  of  Christen  Anderson  to  Franson 

CHILDREN— 

Adoption  of,  act  relating  to 

How  may  be  adopted 

lb.  

Probate  judge  to  give  notice  of  hearing 

Court  to  render  decree 

Decree,  when  entered,  to  be  conclusive 
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Sec.      I*aie«. 

Children  {ConHnued)-^ 

When  married  person  may  not  adopt 

When  responsibility  of  parents  ends 

Fees  of  probate  judge 

CIRCUS-r 

Must  obtain  license  from  county  court S8 

CITIES— 

Powers  of  incorporated,  extended 15 

CITY  LOTS— 

Act  relative  to  fencing,  amended 16 

CITY  CHARTERS  AMENDED— 

Ephraim  City 15 

Kaysville  City 17 

Richmond  City 17 

Richmond  City 27 

Wcllsville  City 34 

Spanish  Fork  City 41 

Provo  City 49 

Lchi  City •    •    • 50 

American  Fork  City       51 

Salt  Lake  City 54 

MantiCity 56 

Mount  Pleasant  City 56 

Ogden  City 60 

Payson  City 118 

Fillmore  City 18S 

Logan  City 187 

CIVIL  PROCEDURE— 

Act  revising  code  of 154 

See  Special  Index 473 

CLERK  OF  DISTRICT  COURT— 

To  issue  certificate  to  jurors 25 

To  prepare  statement  of  jurors'  services 25 

To  pay  jury  fund  in  treasury,  quarterly 26 

Salary  of.  for  services  under  act  for  payment  of  jurors    ...  26 

CODE  OF  CIVIL  PROCEDURE— 

Act  revising 154 

See  Special  Index 478 

COLLECTOR— 

When,  must  pay  taxes  into  county  treasury 184 

When,  may  collect  taxes  at  any  time 18^ 

COMPILATION  AND  REVISION— 

Continuing  services  of  committee  on 471 

COMPILED  LAWS— 

Sec.  2006,  relative  to  gaming,  amended S 

Sec.  213,  relative  to  duties  of  county  treasurer,  amended  .    .  ly 
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COMPILED  LAWS  {Comttnued)— 

Sees.  2204.  2205.  2206  and  2207  made  applicable  to  telephone 

companies 

Sec.  576.  relative  to  Deseret  University,  amended 

Sec.  648 »  Compiled  Laws,  relative  to  release  of  mortgages 
Chap.  L,  Title  XI.,  of  telegraph  companies,  repealed    .    .   . 
Chap.  II.,  Title  XL,  of  railroad  companies,  repealed  .... 
Chap.  IV.,  Title  XL,  of  incorporations  for  general  purposes. 

repealed         

Chap.  III..  Title  XL,  of  irrigation  companies,  repealed     .    . 

COMPANIES— 

Railroad,  telegraph,  telephone,  irrigation,  insurance,  mining, 
milling,  etc.     (See  Corporations.) 

CONGRESS.  DELEGATE  TO— 

Vacancy  in  office  of,  how  filled 

CORPORATIONS— 

Telephone. 

How  formed 

Certificate  to  be  made 

What  to  contain 

Where  to  be  filed 

When,  becomes  a  body  corporate 

Powers  of 

Right  of  way 

Damages  by.  how  ascertained  and  collected 

Commissioners  to  appraise  loss  or  damage 

Compensation  of 

Appointment  of  commissioners,  how  made 

May  sell  or  lease  franchises,  etc 

Employees  exempt  from  service  on  jury 

Sections  of  Compiled  Laws  applicable  to 

PrivaJte. 

How  organized 

Agreement  must  be  entered  into  in  writing 

What  agreement  must  contain 

Agreement  must  be  acknowledged  and  recorded 

OflScers  must  qualify 

Clerk  of  probate  court  must  issue  certificate  of  filing  .... 

Certificate,  with  copy  of  oath  and  agreement  of  certain  cor- 
porations, must  be  filed  in  office  of  Secretary  of  Territory 

Secretary  of  Territory  to  issue  certificate  to  certain  cor* 
porations   .- 

Powers  of 

Directors  to  exercise  corporate  powers 

Former  corporate  acts  validated 

Capital  stock  may  be  increased  or  decreased 

May  consolidate 
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CORPORATIONS  {ConHMud)-- 

Private. 

May  be  dissolved 

When  dissolved,  adjustment  of  afl&irs 

Has  lien  on  capital  stock  for  amount  unpaid 

Officers  to  act  until  successors  are  elected  and  qualified     .   . 

Failure  to  hold  annual  election 

Must  keep  true  and  correct  books 

Stock  personal  property,  and  transferable 

Fraudulent  practices  punished 

/»,  

Secretary  of  Territory  and  clerk  of  probate  court  must  give 

copies  of  riecord 

Non-use  for  two  years  forfeits  privileges 

Meeting,  votes,  etc.,  of  stockholders 

Liability  of  stockholders 

Right  to  modify  or  repeal  act  reserved 

RdigwuSy  Social,  BenevoUfnty  Sdeniifioy  Etc. 

How  may  incorporate 

n.  .    .   .  ^ 

May  own  or  hold  real  estate 

Directors  of,  must  make  annual  report 

May  mortgage  or  sell  their  real  or  personal  property  .... 
Method  of  validating  defective  organizations 

Foreign, 

Must  file  copies  of  articles  and  by-laws 

Must  designate  agent,  upon  whom  process  may  be  served  .  . 
Penalty  for  non-compliance . 

Telegraph. 

Manner  of  organization 

Must  make  certificate 

What  cenificate  must  specify 

Where  certificate  must  be  filed 

Secretary  of  Territory  must  issue  certificate  of  incorporatioii 

Powers  of 

Right  of  way 

Commissioners  to  assess  damages 

May  sell,  lease  and  convey  fi^nchise  and  property 

Right  of  CaHfomia  State  Tel.  Co.  not  impaired   ...... 

Employees  exempt  from  military  and  jury  service 

Contracts  made  by  telegraph  shall  be  deemed  contracts  in 

writing 

Notice,  information  or  intelligence  may  be  given  by  telegraph 
Contents  of  instruments  in  writing  may  be  telegraphed  .    .    . 

Original  message  must  be  preserved 

Checks,  etc.,  may  be  drawn  by  telegraph 

Contents  of  certain  instruments  sent  by  telegraph  may  be 

prima  facie  evidence 14  99 
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CORPORATIONS  {CoHiinued)-- 

Telegraph. 

Contents  of  warrant  of  arrest  may  be  sent  by  telegraph  .   .   . 

Authority  of  officers  to  make  arrest  on  receipt  of 

Or^nal  warrant  and  order  to  be  preserved 

Writ  or  order  in  civil  cases  may  be  transmitted  by  telegraph  . 

When  instrument  bears  seal 

May  have  a  distinguishing  mark  in  their  business 

Messages  must  be  sent  in  the  order  in  which  they  are  received| 

except    

**  Telegraphic  copy"  and  ''telegraphic  duplicate"  defined  .    . 
Rights  of  Calfomia  State  Tel.  Co.  confirmed 

Railroad. 

How  formed 

Amount  of  capital  stock  to  be  subscribed 

What  articles  must  state 

Subscribers  to  stock  must  subscribe  name,  residence,  number 

of  shares,  etc 

Where  articles  must  be  filed 

Secretary  of  Territory  to  issue  certificate  of  corporation    .   . 

Powers  of 

Duties  of  directors 

Subscription  books  to  be  opened 

Meetings  to  elect  officers 

Special  meetings  of  stockholders 

Articles  of,  may  be  amended 

Officers  may  be  removed 

Proceeding  in  case  officers  not  elected  on  day  designated  .   . 

Powers  of  directors 

Directors  must  keep  record 

Duties  of  secretary 

/J.  

Stock  of,  personal  estate  and  transferable 

Stock  not  transferable  until  call  and  assessments  paid     .    .    . 
Directors  may  require  payment  of  amounts  due  on  stock   .    . 

Stock,  how  signed 

Certificate  to  be  made  when  stock  all  paid  in 

Where  to  be  filed 

Powers  and  liability  of 

May  transport  persons  and  property,  etc 

How  to  acquire  right  when  unable  to  agree  for  purchase    .    . 

Special  proceedings  to  secure  right  of  way 

l».  

Defendants  to  special  proceeding  may  show  cause 

Commissioners  may  be  appointed 

Time  and  meeting  of  commissioners 

Powers  and  duties  of  commissioners 

/».  

Parties  dissatisfied  may  move  to  set  aside  report 
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Sec.  Pace 
CORPORATIONS  {ConHnutd)— 

Railroad. 

Other  oommissioners  maybe  appointed 29  102 

Confirmation  of  report 90  102 

When  property  to  vest  in  corporation 31  102 

To  be  deemed  taken  for  public  use 31  102 

Must  pay  or  tender  compensation  within  thirty  days  ....  32  102 

Payment  of  money,  court  to  direct 38  108 

Definition  of  terras 34  103 

Liability  for  injury  to  stock 35  108 

Bell  must  be  placed  on  locomotive 86  104 

Whistle  must  be  sounded 86  104 

Transportation  of  passengers 87  104 

Baggage,  lumber  and  freight  cars  not  to  be  placed  in  rear  of 

passenger  cars 38  104 

Liability  for  injury  to  persons 89  105 

Passengers  refusing  to  pay  tare 40  105 

Conductors  must  wear  badges 41  105 

Baggage  must  be  checked 42  105 

Map  of  land  taken  for  use  of.  to  be  filed  in  auditor's  office  48  105 

Non-use  for  two  years,  act  of  incorporation  becomes  void  .    .  44  106 

Damages  caused  by  fire 45  106 

May  consolidate 46  106 

Manner  of  consolidation 47  106 

After  consolidation  to  be  known  as  one 48  106 

Right,  franchises,  privileges,  etc..  to  be  vested  in  new  49  108 

When  consolidated  must  establish  office  in  the  Territory   .  50  108 

Suits  against 51  106 

Real  and  other  property  subject  to  taxation 52  108 

May  lease  other  roads,  etc "^  53  108 

May  issue  bonds  and  mortgage  property 54  109 

Trust  deeds  and  mortgages  to  be  liens  upon  property  men- 
tioned      65  109 

Trust  deeds  and  mortgages  may  cover  property  thereafter  ac- 
quired      56  109 

Deeds  and  mortgages  to  be  recorded,  where 57  109 

Records  to  be  notice  of  rights  of  parties 67  109 

Trust  deeds  and  mortgages  heretofore  executed,  validated  .    .  58  110 

Record  of  to  be  notice 68  110 

May  be  formed  to  purcha.se  roadh 50  113 

Heretofore  formed  to  purchase  roads,  validated 59  110 

How  stock  may  be  assessed 2  111 

Insurance. 

Amount  of  paid  up  capital  necessary 1  116 

Must  file  statement  in  Secretary's  office 2  116 

Cannot  transact  business  without  certificate  of  authority    .    .  2  1 16 

Statement  must  be  filed  annually 8  117 

Wh-n  agents  may  solicit  business  in  other  companies  .    ...  4  117 

Fees  of  Secretary  of  Territory 5  117 


QEN£RAL  INDEX. 

CORPORATIONS  {Continued)— 

Innurance. 

May  be  formed , 

How  may  invest  hinds 

Auditor  of  public  accounts  to  examine  secuiities   and  issue 

certificate 

Where  certificate  to  be  filed 

Penalty 

Irrigation. 


Irrigation  districts,  how  formed    .    . 

How  formed 

Officers  of 

Duties  of  trustees 

3.  

Election  of  shareholders  to  be  held 
Notice  of  election,  how  given  .    . 
Two-thirds'  vote  necessary    .   .    .    . 
When  proceedings  null  and  void  .    . 
Bonds  of  the  officers  ....... 

Term  of  office 

Election  to  be  held  annually     .    .    . 

Powers  and  duties  of  trustees  .   .   . 

3.  .    .    . 


Proceedings  when  land  benefitted  by,  is  not  claimed   .... 

When  power  of,  extends  to  another  county 

When  lakes  or  ponds  may  be  used  as  reservoirs 

When  canal,  ditch,  etc..  becomes  property  of 

Tax  may  be  levied  for  repairs 

Proceedings  in  case  of  sudden  emergency 

Property  exempt  fiom  execution 

Trustees  may  purchase  lands  for 

Proceeding  in  case  of  dispute  as  to  value  of  land 

When  title  to  lands  vests  in  company 

When  trustees  may  enter  on  lands  withoi^t  payment  .... 

Penalty  for  injuring  property  of 

What  damages,  liable  for 

Prior  right  to  use  of  water 

Persons  who  have  constructed  canals,  etc.,  prior  to  this  act, 

may  incorporate  under 

Not  required  to  publish  notice  of  assessment 

AssesamerUs. 

Directors  of,  may  levy 

Limitation  of  assessment 

No  assessment  to  be  levied  while  previous  one  remains  unpaid 

What  order  levying  must  state 

Form  of  notice  of 

Notice,  how  given 

Notice  of  delinquent  stock,  how  given 

What  notice  must  state 
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CORPORATIONS  (Coniinued)— 

Ptiblication  of  notice *.    .    . 

Irrigaticm  companies  not  required  to  publish 

Publication  of  notice  of.  gives  power  to  sell 

Stock  must  be  sold  to  highest  bidder  for  cash 

Who  is  highest  bidder 

Corporation  may  bid  in  st^ck   .... 

Stock  of,  not  assessable 

Purchase  of  stocks  vests  legal  title  m 

Dates  of  assessments  or  sales  may  be  extended 

Failure  to  publish  notice  does  not  invalidate 

Action  to  recover  stock 

Proof  ©f  publication 

Personal  property  of  stockholders  not  liable  for  assessments  , 

General  Provisions. 

Acts  relating  to  repealed,  see  CompiUd  Latn,  tSj6;   Stsnott 
Laws, 

COUNTY  BOUNDARIES- 

Of  Utah  and  Wasatch  changed 

Of  Iron,  Kane,  and  Washington 

• 

COUNTY  COURT— 

See  CoMTm, 

COUNTY  TREASURER— 

Act  relative  to  duties  of,  amended 

COURT— 

Any.  anthorifed  to  issue  warrant  for  arrest  of  fugitive  fixun 

justice     , 

See  FkgiHvts  from  JusHee, 

County, 

Must  grant  licenses  to  merchants,  retailers,  peddlers,  etc.  ,   . 

May  direct  relatives  to  support  poor  persons        

May  be  petitioned  to  approve  incorporation  of  towns     .   .    . 

Prob(xte, 

Procedure  in,  act  relating  to 

See  Special  Index 

CRIMINAL  PRACTICE  ACT— 

Amendments  to 

See  Sptfial  inatx 

D. 

nKCEDE.N'TS- 

Estates  of,  act  relating  to 

See  Special  Index 
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DELEGATE  TO  CONGRESS— 

Vacan^  in  office  of,  how  filled 40 

DESERET  UNIVERSITY— 

May  confer  degrees  and  Issue  diplomas  ,   .   . 66 

DISEASED  ANIMALS— 

To  prevent  iaipartation,  selling,  or  running  at  large  of  .   .   .  2S 


E. 


EPHRAIM  CITY— 

Act  incorporating  anended 16 

ESTATES— 

Procedure  in  the  settlement  of 881 

Set  Special  Indtx 571 

ESTATES  OF  DECEDENTS— 

Act  relating  to 61 

See  Sptdal  fneUx 694 


F. 


FILLMORE  CITY— 

Act  incorporating  amended •  188 

FISH  AND  GAME— 

Act  for  protection  of «  8 

FORECLOSURE^ 

Of  mortgages  of  personal  property,  see  Motigtige. 

FRANSON— 

Name  of  Christen  Anderson  changed  to 186 

FUGITIVES  FROM  JUSTICE^ 

Proceeding  against 85 

Governor  may  offer  reward  for  escaped 1         86 

Or  for  persons  indicted  for  the  commission  of  an  offense  pun- 
ishable with  death 

Governor  may  require  return  of 

Governor  may  call  upon  district  attorney  to  investigate  case  of 

Governor  may  issue  warrant  for  return  of  prisoner 

Who  may  issue  warrant  for  arrest  of 

May  be  held  until  warrant  can  be  obtained  from  Governor    . 

Failing  to  give  surety,  may  be  committed 

When  court  may  discharge 

When  complainant  liable  for  costs  and  charges 
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GAME.  FISH  AND— 

Act  for  the  protection  of 


H. 
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GAMING— 

Sec.  2036,  Compiled  Laws,  relative  to,  amended 2 

GENERAL  APPROPRIATIONS— 
See  Appropriations. 

GOVERNOR— 

See  Fugitives  from  yusHct. 

GUA  R»>I  A  NSH  IP- 
Act  relating  to  procedure  of  probate  courts  in S81 

See  special  Judex Wl 


HANSEN— 

Name  of  Hans  Olsen  changed  to  Hans  O. I^ 

HEDQUIST,  ALEXANDER— 

Name  of.  changed  to  Alexander  S.  Anderson 136 

HOTELS— 

Amending  act  for  protection  of  keepers  of V 

HOUSES.  PUBLIC— 

Amending  act  for  protection  of  keepers  of SS 

HURST— 

Name  of  John  M.  Nevenhurst  changed  to 2 


INCORPORATED— 

Park  City • 

Cities,  powers  of,  extended 15 

INCORPORATION  OF  TOWNS— 
See  Towns. 

INNS— 

Amending  act  for  protection  of  keepers  of 36 

INSANE  ASYLUM  - 

Board  of  directors  of.  may  fix  rates  for  maintaining  patient<» .  I 

INSANE  PATIENTS— 

Cost  of  maintaining 1 

INSURANCE  COMPANIES— 
See  Corporations, 

irri(;ation  companies— 

See  Corporations. 

IRON  COUNTY— 

Act  changing  boundary  of,  amended *»> 
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JURORS- 

Payment  of 

Compensation  of 

Certificate  to  be  issued  to 

Auditor  to  issue  warrants  to 

Fund  provided  for  payment  of 

Qerk  to  prepare  statement  of,  services 

Qerk  to  pay  fund  for  payment  of,  into  treasury  quarterly  .    . 

Salary  of  clerk 

Redemption  of  jurors'  certificates 

JURY— 

Employees  of  telephone  companies  exempt  from  service  on  . 

JURY  fund- 
How  provided 

JUSTICE— 

See  FkgiHvtifrom  yusHce 

JUSTICES'  COURTS— 

Act  relating  to  criminal  cases  in 

See  Special  Index 

JUSTICE  OF  THE  PEACE— 

Jurisdiction  of,    in  foreclosure    of  mortgages  of  personal 

property        80 
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KANE  COUNTY— 

Act  changing  boundary  of,  amended 58 

KAYSVILLE  CITY— 

Act  incorporating,  amended , 17 


LEHI  CITY— 

Act  incorporating,  amended 50 

LICENSE— 

Act  relative  to,  of  sale  of  liquors,  amended 8 

LICENSES— 

County  courts  must  grant,  to  merchants,  peddlers,  retailers,  etc.  88 

LIMITED  PARTNERSHIP— 
See  Partnership. 

LIQUORS— 

Act  relative  to  licensing  sale  of,  amended 8 

Act  relative  to  sale  of,  amended 14 
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Sec     Paf«. 
LOGAN  CITY— 

Act  incorporating,  amended ^    137 

LOTS- 

Act  relative  to  fencing  city,  amended 1^ 

M. 

MAGISTRATE- 

Any,  may  issue  warrant  for  arrest  of  fugitives  from  justice  .   .  W 

MANTI  CITY— 

Act  incorporating,  amended ^ 

MENAGERIES— 

Must  obtain  license  from  county  court 38 

MERCHANTS- 

Must  be  licensed  by  county  court 3S 

MINING,  MILLING,  ETC.,  COMPANIES— 
See  Corporations, 

MONEY  CHANGERS - 

Must  be  licensed  by  county  court 38 

MORTGAGE- 

Of  personal  property 

Property  must  be  delivered,  except  when 

Must  be  witnessed  and  acknowledged 

Where,  must  be  recorded 

Certified  copy  of  recorded,  may  be  recorded  in  other  county 

Fees  of  recorder 

Valid  against  creditors,  when 

When  property  mortgaged  may  be  attached « 

Copy  of,  evidence  in  any  court 

Copy  of  bills  of  sale,  deeds  of  trust,  etc.,  also  evidence  .    .    . 

Action  for  foreclosure  of 

When  justices  of  the  peace  have  jurisdiction 

Compensation  of  trustees  making  sale  of 

Penalty  for  removal  ,of  property  without  written  consent  of 

mortgagee 

The  term  mortgage  to  include  deed  of  trust,  etc 

Property  excluded  from 

Sec.  648,  Compiled  Laws,  relative  to  release  of,  amended 

MOUNT  PLEASANT— 

Act  incorporating,  amended 57 
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NAILE.  JOHN  CONRAD— 

Name  changed  to  Naegle 13t5 
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NAMES— 

Change  of,  see  Change. 

NEVENHURST,  JOHN  M.— 

Name  changed  to  Hunt 


O. 


OGDEN  CITY— 

Act  incorporating,  amended  .    .    .    . 
OLSEN,  HANS— 

Name  changed  to  Hans  O.  Hansen 


P. 


r'ARK  CITY— 

Incorpoiated 

2»ARTNERSHIP,  LIMITED— 

How  formed 

Conditions  of  same 

Of  what  to  consist 

Liability  of  special  partners 

Who  authorized  to  transact  business 

Certificate  must  be  made       

Certificate,  how  acknowledged 

Certificate  must  be  recorded 

Affidavit  of  partners  to  be  filed  with  certificate 

Liability  of  partners  in  making  false  certificates 

Certificate  to  be  published 

Affidavit  of  publication  of  certificate  to  be  filed 

Renewal  of 

Alteration  or  change  in 

Business  of,  how  conducted 

Actions  for  and  against 

Special  partner  must  not  withdraw  capital  from 

Special  partner  may  receive  profits  from 

Special  partner  must  make  good  his  share  of  capital 

Special  partner  may  investigate  and  advise 

Special  partner  cannot  transact  ordinary  business  of   ...    . 
General  partners  must  account  to  each  other,  and  to  special 

partner 

Special  partner  who  transacts  ordinary  business  of,  becomes 

liable  as  geAeral  partner 

Tn  case  of  insolvency  or  bankruptcy  special  partners  cannot 

claim  as  creditors,  until 

Dissolution  of 

When  act  relating  to,  takes  efTect 

PATIENTS.  INSANE— 

Cost  of  maintaining 
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PAWN  BROKERS— 

Must  be  licensed  by  county  court 38 

PAYMENT— 

Of  jurors 25 

PAYSON  CITY— 

Act  incorporating,  amended US 

PEDIGREE  OF  STOCK— 

Providing  for  recording  the 19 

PEDDLERS— 

Must  be  licensed  by  county  court 3S 

PERSONS,  POOR— 

Who  must  support 89 

PISTOLS,  TOY— 

Selling  or  giving  away,  prohibited I 

POOR  PERSONS— 

See  Persons, 

POWERS- 

Of  incorporated  cities  extended 15 

PRACTICE  ACT,  CRIMINAL— 

Amendments 119 

See  Special  Index 615 

PRIVATE  CORPORATIONS— 
See  Corporations, 

PROBATE  COURTS— 

Act  relating  to  procedure  in 381 

^xw  Special  Index 571 

PROBATE  JUDGE— 

Duties  and  powers  of,  in  adoption  of  children 52 

PROCEDURE— 

GivH. 

Act  revising  code  of 154 

Sf^t  Special  Index 473 

In  Probate  Courts. 

Act  relating  to 381 

See  Special  Index 571 

PUBLIC  HOUSE— 

Amending  act  for  protection  of  keepers  of 26 

PROVO,  CITY- 

Act  incorporating,  amended 49 


OBMERAL  INBKX. 


637 


R. 


RAILROAD  COMPANIES- 
See  Corporations. 

RECORDER  OF  MARKS  AND  BRANDS— 

Made  recorder  of  pedigree  of  stock 

REDEMPTION— 

Of  Territorial  warrants 

RELATIVES- 

Must  support  poor  persons,  when 

RELEASE  OF  MORTGAGES- 

Sec.  648^  Compiled  Laws,  relating  to^  amended 

RETAILERS— 

Must  be  licensed  by  county  courts  .   . 

REVENUE— 

When  collector  must  pay  taxes  into  county  treasury   .... 
When  assessor  and  collector  may  collect  taxes  at  any  time    . 

REVISION  AND  COMPILATION— 

Continuing  services  of  committee  on 

RICHMOND  CITY— 

Act  incorporating,  amended 

Jb. 

S. 

SALT  LAKE  CITY— 

Act  incorporating,  amended 

SCHOOI^ 

Law  of  1880  amended 

Sec.  4.  relative  to  levy  of  taxes 

Sec.  7,  relative  to  powers  and  duties  of  assessor 

Sec.  8,  relative  to  duties  of  collector 

Sec.  11,  relative  to  appointment  of  board  of  examiners  .    .    . 
Sees.  19  and  21,  relative  to  deposit  of  school  funds 

SECRETARY  OF  TERRITORY— 

Certificate  of  formation  of  telephone  companies  to  be  filed 
with 

SESSION  LAWS— 

Sec.  21,  Chap.  XXXI.,  of  1880,  relative  to  cost  of  maintain- 
ing insane  patients,  repealed,  and  substitute  section 
adopted 

Sec.  2,  Chap.  XXVIII.,  of  1882,  relative  to  liquor  license, 
amended 
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SESSION  L^WS  {CoNiinurd)-- 

Sec.   5,  Chap.  XXVIII.,  of  1882.  relative  to  sale  of  liquors. 

amended 14 

Sec  1.  Chap.  XIII.,  of   1882.  relative  to  fencing  city  lots. 

amended IS 

Sees.  4,  7,  8,  11,  19  and  21.  of  1880,  relative  to  schools. 

amended 4S 

Of  1882,  changing  boundary  lines  of  Kane,  Iron  and  Wash- 
ington Counties,  amended 5S 

Chap  XVIII.,  of  1878,  of  incorporating  associations,  repealed  115 

Chap.  II.,  of  1880,  of  railroads,  repealed 116 

Chap.  XVI 1 1.,  of  1882.  of  railroads,  repealed \\b 

Chap.  LI,  of  1882.  of  corporations,  repealed 115 

Chap.  XL VI.,  of  1878,  relative  to  irrigition  companies,  re- 

l>ealed 13S 

Of  1878,  criminal  procedure  act,  amended 119 

Sec  9,  Chap.  XXL,  of  1880,  of  revenue,  amended 134 

Sec.  19.  Chcipter  VI II..  of  1878,  of  revenue,  amended  ...  134 

SllOWMAN,  TRAVELING- 

Must  obtain  license  from  county  court $& 

SPANISH  FORK  CITY— 

Charter  amended 41 

SPECIAL  PARTNER— 

See  Partnership. 

STOCK— 

Providing  for  recording  the  pedigree  of 2> 

STRUSBERG,  LOUIS— 

Name  of,  changed  to  Strasburg 135 

SURVEYOR-GENERAL— 

Act  creating  ofike  of.  abolished 5S 

T. 

TAXES - 

When  collector  must  pay,  into  county  treasury 134 

When  assessor  and  collector  may  collect,  at  any  tinke     ...  134 

TELEGRAPH  COMPANIES - 
See  Corporation i. 

TKLEPHONE  COMPANIES— 
See  CorporationM. 

TERRITORV- 

See  Secretary  of  Territory. 

TERRITORIAL  REC0RDI:R  OF  PEDIGREE  OF  .STOCK- 

Olftce  of.  created 2C> 
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THEATRICAL  PERFORMANCES- 

Must  be  licensed  by  county  court ^ 

TERRITORIAL  WARRANTS— 

Redemption  of 471 

TRAVELING  SHOWMAN- 

Must  obtain  license  from  county  court 38 

TREASURERS- 

Act  relative  to  duties  of  county,  amended 19 

TOY  PISTOLS- 

Selling  or  giving  away,  prohibited 1 

TOWNS- 

Act  relating  to  incorporation  of 

When  and  how,  may  incorporate 

B^ard  of  trustees  of 

Trustees  must  be  commissioned 

Oaths  of  trustees 

Elections  in 

Duties  ol  election  officers 

Powers  of  trustees 

lb.  

Duties  of  clerk  of  trustees 

Duties  and  powers  of  marshal 

U. 

UNIVERSITY,  DESERET— 

May  confer  degrees  and  issue  diplomas 56 

UTAH  COUNTY— 

Boundary  line  between  Wasatch  and,  changed 57 
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42 
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42 
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42 
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42 
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43 

7 

45 
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45 
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46 

WARRANT— 

For  arrest  of  fugitives  from  justice,  who  may  issue 86 

WARRANTS— 

Redemption  of  Territorial 471 

WASATCH  COUNTY— 

Boundary  line  between  Utah  and.  changed 57 

WASHINGTON  COUNTY— 

Act  changing  boundary  of,  amended 58 

WELLSVILLE  CITY— 

Act  incorporating,  amended      84 
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